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No.  97.]  AN  ACT 

Tto  amend  «nd  re-eDact  the  Civil  Code  of  the  State  of  Lonisiana,  indadinft 
besides  all  other  matters  embraced  in  said  Code^  the  seyeral  objeois  set  form 
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CIVIL    CODE 

OP 

THE  STATE  OF  LOUISIANA. 


PKELIMINARY  TITLE. 


Of  THE  6ENEEAL  DEFINITIONS  OF  LAW  AND  THE  PBOIULGITION  OF  TIE  Um. 


•  •• 


CHAPTEB    X 

Of  Law, 

Abticlb  1.  [1.] — ^Law  is  a  solemn  expression  of  legislative  wilL 
Art.  2.    [2. J — It    orders  and   permits  and  forbids,  it  annoonces 
rewards   and  punishments,  its  provisions  generally  relate  not  to 
solitary  or  singular  cases,  but  to  what  passes  in  the  ordinary  course 
of  affairs. 

Abt.  3.  [3.] — Customs  result  from  a  loug  series  of  actions 
constantly  repeated,  which  have  by  such  repetition,  and  by  uninter- 
rupted acquiescence,  acquired  the  force  of  a  tacit  and  common 
consent. 

CHAPTEB  2. 
Of  the  Pulflication  of  the  Laws. 

Abt.  4.  [4]— As  laws  can  not  be  obligatory  without  being  known, 
they  must  be  promulgated. 

Abt.  5.  [6.] — ^The  laws  shall  be  executed  throughout  every  part  of 
this  State  from  the  moment  they  shall  be  promulgated  in  the  manner 
prescribed. 

Art.  6.  [6.] — All  laws  enacted  by  the  Legislature  of  this  State, 
shall  be  considered  promulgated  at  the  place  where  the  State  gazette 
is  published,  the  day  after  the  publication  of  such  laws  in  the  State 
gazette,  and  in  all  other  parts  of  the  State,  thirty  days  after  the 
publication. 


2  OF  THE  LAWS. 

The  Secretary  of  State  shall  keep  a  register  in  which  he  shall 
write  down  the  titles  of  all  the  laws  passed  by  the  Legislature, 
together  with  the  date  when  they  shall  have  been  respectively  pub- 
lished in  the  State  paper  ;  and  the  register  thus  kept  or  the  certifi- 
cate dehvered  from  the  same  by  the  Secretary  of  State  under  his 
official  signature  and  seal,  shall  be  evidence  of  the  publication  of  the 
laws ;  and  whenever  the  promulgation  of  any  law  is  contested,  the 
person  contesting  the  same  shall  be  held  to  prove  the  fact 

Art.  7.  [7.] — After  the  promulgation,  no  one  can  allege  ignorance 
of  the  law. 

CHAPTEB  3. 
Of  the  Effects  of  Laws. 

Art.  8.  [8.] — A  law  can  prescribe  only  for  the  future  ;  it  can  have 
no  retrospective  operation,  nor  can  it  impair  the  obligation  of 
contracts. 

Art.  9.  [9.] — The  law  is  obligatoiy  upon  all  inhabitants  of  the 
State  indiscriminately ;  the  foreigner,  whilst  residing  in  the  State, 
and  his  property  within  its  limits,  are  subject  to  the  laws  of  the  State. 

Art.  10.  [10.] — ^The  form  and  effect  of  public  and  private  written 
instruments  are  governed  by  the  laws  and  usages  of  the  places  where 
they  are  passed  or  executed. 

But  the  effect  of  acts  passed  in  one  country  to  have  effect  in 
another  country,  is  regulated  by  the  laws  of  the  country  where  such 
acts  are  to  have  effect. 

The  exception  made  in  the  second  paragraph  of  this  article  does 
not  hold,  when  a  citizen  of  another  State  of  the  Union,  or  a  citizen 
or  subject  of  a  foreign  State  or  country,  disposes  by  will  or  testa- 
ment, or  by  any  other  act  causa  mortis  made  out  of  this  State,  of  his 
movable  property  situated  in  this  State,  if  at  the  time  of  making 
said  will  or  testament,  or  any  other  act  causa  mortis,  and  at  the  time 
of  his  death,  he  resides  and  is  domiciliated  out  of  Uiis  State. 

Art.  11.  [11.] — Individuals  can  not  by  their  conventions,  derogate 
from  the  force  of  laws  made  for  the  preservation  of  public  order  or 
good  morals. 

But  in  all  cases  in  which  it  is  not  expressly  or  impliedly  prohibited, 
they  can  renoimce  what  the  law  has  established  in  their  favor,  when 
the  renunciation  does  not  affect  the  rights  of  others,  and  is  not 
contrary  to  the  public  good. 

Art.  12.  [12.] — Whatever  is  done  in  contravention  of  a  prohib- 
itoiy  law,  is  void,  although  the  nullity  be  not  formally  directed. 

CHAPTER  4. 

Of  the  Application  and  Construction  of  Laws, 

Art.  13.  [13.] — ^When  a  law  is  dear  and  free  from  all  ambiguity, 
the  letter  of  it  is  not  to  be  disregarded,  under  the  pretext  of 
pursuing  its  spirit 
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Abt.  14.  [14.] — ^The  words  of  a  law  are  generally  to  be  under- 
stood in  their  most  nsoal  signification,  without  attending  so  much  to 
the  niceties  of  grammar  rules  as  to  the  general  and  popular  use  of 
the  words. 

Abt.  15.  [15.1 — Terms  of  art  or  technical  terms  and  phrases,  are 
to  be  interpreted  according  to  their  received  meaning  and  accepta- 
tion with  the  learned  in  the  art,  trade  or  profession  to  which  they 
refer. 

Abt.  16.  [16.] — ^Where  the  words  of  a  law  are  dubious,  their 
meaning  may  be  sought  by  examining  the  context  with  which  the 
ambiguous  words,  phrases  and  sentences  may  be  compared,  in  order 
to  ascertain  their  true  meaning. 

Abt.  it.  [17.] — ^Laws  in  pari  materia,  or  upon  the  same  subject 
matter,  must  be  construed  with  a  reference  to  each  other ;  what  is 
clear  in  one  statute  may  be  called  in  aid  to  explain  what  is  doubtful 
in  another. 

Art.  18.  [18.] — The  universal  and  most  effectual  way  of  discover- 
ing the  true  meaning  of  a  law,  when  its  expressions  are  dubious,  is 
by  considering  the  reason  and  spirit  of  it,  or  the  cause  which  induced 
the  Legislature  to  enact  it. 

Abt.  19.  [19.] — When  to  prevent  fraud,  or  from  any  other  motives 
of  public  good,  the  law  declares  certain  acts  void,  its  provisions  are 
not  to  be  dispensed  with  on  the  ground  that  the  particular  act  in 
question  has  been  proved  not  to  be  fraudulent,  or  not  to  be  contrary 
to  the  public  good. 

Art.  20.  [20.] — The  distinction  of  laws  into  odious  laws  and  lavs 
entitled  to  favor,  with  a  view  of  narrowing  or  extending  their  con-  . 
struction,  can  not  be  made  by  those  whose  duty  it  is  to  interpret 
them. 

Abt.  21.  [21.] — In  all  civil  matters,  where  there  is  no  express  law, 
the  judge  is  bound  to  proceed  and  decide  according  to  equity.  To 
decide  equitably,  an  appeal  is  to  be  made  to  natural  law  and  reason, 
or  received  usages,  where  positive  law  is  silent 

CHAPTER  6. 

Of  the  Repeal  of  Laws. 

Abt.  22.  [22.] — Laws  may  be  repealed  either  entirely  or  partially, 
by  other  laws. 

Abt.  23.  [23.] — ^The  repeal  is  either  express  or  implied : 

It  is  express,  when  It  is  literally  declared  by  a  subsequent  law  ; 

It  is  implied,  when  the  new  law  contains  provisions  contrary  to,  or 
irreconcilable  with  those  of  the  former  law. 

The  repeal  of  a  repealing  law  does  not  revive  the  first  law. 


BOOK  I. 


OF  PERSONS. 


TITLE  I. 


OF  TEE  DI8TINC1I02SI  OF  PERSONS. 

Art.  24.  [24.] — ^Laws,  on  accoont  of  the  difference  of  sexes,  hare 
established  between  men  and  women  essential  differences  with  respect 
to  their  civil,  social  and  political  rights. 

Art.  25.  [25.] — Men  are  capable  of  all  kinds  of  engagements  and 
functions,  unless  disqualified  by  reasons  and  causes  applying  to 
particular  individuals.  Women  can  not  be  appointed  to  any  public 
office,  nor  perform  any  civil  functions,  except  those  which  the  law 
specially  declares  them  capable  of  exercising. 

Widows  and  unmarried  women  of  age  may  bind  themselves  as 
sureties  or  indorsers  for  other  persons,  in  the  same  manner  and  with 
the  same  validity  as  men  who  are  of  full  age. 

Art.  26.  [26.] — Birth  subjects  children  to  the  power  and  authority 
of  their  parents.  The  extent  of  this  subjection  on  the  one  hand,  and 
authority  on  the  other,  will  be  explained  in  its  proper  place. 

Art.  27.  [27.] — Children  are  legitimate  or  illegitimate.  Legiti- 
mate children  are  those  who  are  bom  of  a  marriage  lawfully 
contracted ;  and  illegitimate  children  are  such  as  are  bom  of  an 
illicit  union. 

Art.  28.  [28.] — Children  bom  dead  are  considered  as  if  they  had 
never  been  born  or  conceived. 

Art.  29.  [29.] — Children  in  the  mother's  womb  are  considered,  in 
whatever  relates  to  themselves,  as  if  they  were  already  bom  ;  thus 
the  inheritances  which  devolve  to  them  before  their  birth,  and  which 
may  belong  to  them,  are  kept  for  them,  and  curators  are  assigned  to 
take  care  of  their  estates  for  their  benefit. 

Art.  30.  [30.] — ^Posthumous  children  are  those  who  are  bom  after 
the  dc  ath  of  their  father. 

Art.  31.  [31.] — Persons  of  insane  mind  are  those  who  do  not 
enjoy  the  exercise  and  use  of  reason,  after  they  have  arrived  at  the 
age  at  which  they  ought,  according  to  nature,  to  possess  it,  whether 
the  defect  results  from  nature  or  accident.  This  defect  disqualifies 
those  who  are  subject  to  it,  from  contracting  any  species  of  engage- 
ment, or  from  managing  their  own  estates,  which  are  for  this  Reason 
placed  under  the  direction  of  curators. 

Art.  32.  [32.  J — Persons  who^  by  reason  of  infirmities  are  incapar 
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ble  of  managing  their  own  affairs,  have  their  persons  and  estates 
placed  under  the  direction  of  cnratora 

Abt.  33.  [33.] — ^Persons  laboring  under  the  disabilities  stated  in 
the  two  preceding  articles,  are  not,  on  this  account,  deprived  of  any 
right  or  advantages,  which,  notwitlistanding  such  infirmity,  they  can 
enjoy.  They  retain  their  estates,  their  capacity  for  inheriting,  and 
such  branches  of  the  paternal  power  as  are  compatible  with  their 
situation. 

Abt.  34  [34.1 — ^Age  forms  a  distinction  between  those  who  have, 
and  those  who  have  not  sufficient  reason  and  experience  to  govern 
themselves  and  to  be  masters  of  their  own  conduct  But  as  nature 
does  not  always  impart  the  same  maturity  and  strength  of  judgment 
at  the  same  age,  the  law  determines  the  period  at  which  persons  are 
sufficiently  advanced  in  life  to  be  capable  of  contracting  marriage, 
and  forming  other  engagements. 

Abt.  35.  [39.] — ^Emancipation  and  the  other  ways  which  free  the 
son  or  daughter  of  family  from  the  father's  authority,  regard  only 
the  effects  which  the  civil  law  gives  to  the  paternal  power,  but 
changes  in  no  respect  those  that  are  derived  from  natural  righi 

Art.  36.  [40. J — ^Males  who  have  not  attained  the  age  of  fourteen 
years  complete,  and  females  who  are  under  twelve,  are  under  the  age 
of  puberty ;  and  males  who  have  attained  fourteen  years  complete, 
and  females  the  age  of  twelve  complete,  are  distinguished  by  the 
name  of  adults. 

Art.  37.  [41.] — Minors  are  those  of  both  sexes,  who  have  not  yet 
attained  the  age  of  one  and  twenty  years  complete  ;  and  they  remain 
under  the  direction  of  tutors  till  that  age.  When  they  have  attained 
that  age,  then  they  are  said  to  be  of  tcSi  age. 
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TITLE  II 


OF  DOMICILE 
And  (he  Manner  of  Changing  the  Same. 

Abt.  38.  [42.] — ^The  domicile  of  each  citizen  is  in  the  parish 
wherein  he  has  his  principal  establishment. 

The  principal  establishment  is  that  in  which  he  makes  his  habitual 
residence  ;  if  he  resides  alternately  in  several  places,  and  nearly  as 
much  in  one  as  in  another,  and  has  not  declared  his  intention  in  the 
manner  hereafter  prescribed,  any  one  of  the  said  places  where  he 
resides  may  be  considered  as  his  principal  establishment,  at  the 
option  of  the  persons  whose  interests  are  thereby  affected. 

Abt.  39.  [48.1 — A  married  woman  has  no  other  domicQe  than 
that  of  her  husband ;  the  domicile  of  a  minor  not  emancipated  is 
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that  of  his  father,  mother,  or  tutor ;  a  person  of  fall  age,  under 
interdiction,  has  his  domicUe  with  his  curator. 

Art.  40.  [49.] — Persons  who  have  attained  the  age  of  majority, 
and  who  labor  constantly  with,  or  serve  others,  have  the  same 
domicile  as  those  with  whom  they  labor  or  serve,  provided  they 
reside  with  them. 

Art.  41.  [43.  | — A  change  of  domicile  from  one  parish  to  another 
is  produced  by  the  act  of  residing  in  another  parish,  combined  with 
the  intention  of  making  one's  principal  establishment  there. 

Art.  42.  [44.] — This  intention  is  proved  by  an  express  declaration 
of  it  before  the  recorders  of  the  parishes,  from  which  and  to  which 
he  shall  intend  to  remove. 

This  declaration  is  made  in  writing,  is  signed  by  the  party  making 
it,  and  registered  by  the  recorder. 

Art.  43.  [45  J — ^In  case  this  declaration  is  not  made,  the  proof  of 
this  intention  shall  depend  upon  circumstances. 

Art.  44.  [46.] — ^A  citizen  accepting  a  temporary  and  precarious 
office,  or  one  from  which  he  may  be  removed  at  pleasure,  retains  his 
ancient  domicile,  if  he  has  not  evinced  a  contrary  intention. 

Art.  46.  [47.] — ^An  acceptance  of  an  office  conferred  for  life  or 
during  good  behavior,  implies  an  immediate  transfer  of  the  domicile 
of  the  officer  to  the  parish  in  which  he  is  required  to  exercise  his 
functions. 

But  public  officers,  who  perform  duties  throughout  the  State  or  in 
a  district  composed  of  several  parishes,  preserve  the  domicile  they 
had  before  their  appointment,  unless  they  manifest  a  contrary 
intention. 

Art.  46.  Domicile  once  acquired  shall  not  be  forfeited  by  absence 
on  business  of  the  State  or  of  the  United  States,  but  a  voluntary 
absence  of  two  years  from  the  State,  or  the  acquisition  of  residence 
in  any  other  State  of  this  Union,  or  elsewhere,  shsJl  forfeit  a 
domicile  within  this  State. 


TITLE  III. 


OF  ABSENTEES, 


CHAPTER  1. 

Of  the  Garaicrskip  of  Absentees. 

Art.  47.  [50.] — When  a  person  possessed  of  either  movable  or 
immovable  property  within  this  State,  shall  be  absent,  or  shall  reside 
out  of  the  State,  without  having  appointed  somebody  to  take  care  of 
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his  estate,  or  when  the  person  thus  appointed  dies,  or  is  either  unable 
or  unwilliDg  to  continue  to  administer  that  estate,  then  and  in  that 
case,  the  judge  of  the  place  where  that  estate  is  situated,  shall 
appoint  a  curator  to  administer  the  sama 

Art.  48.  [51.] — ^In  the  appointment  of  this  curator,  the  judge 
shall  prefer  the  wife  of  the  absentee  to  his  presumptive  heirs,  the 
presumptive  heirs  to  the  other  relations,  the  relations  to  strangers, 
and  creditors  to  those  who  are  not  otherwise  interested,  provided, 
however,  that  such  persons  be  possessed  of  the  necessary  qualifi- 
cations. 

Art.  49.  [52.1 — The  curator  appointed  to  the  absentee  shall  take 
an  oath  well  and  faithfully  to  fulnll  the  duties  of  this  administration 
and  to  give  an  account  of  it  to  those  who  have  a  right  to  demand  it 

It  is  further  his  duty  to  cause  a  good  and  faithful  inventory,  with 
an  appraisement  of  the  property  intrusted  to  hia  keeping,  to  be  made 
by  the  recorder  or  by  any  notary  public  duly  authorized  to  that 
effect  by  the  judge,  and  to  give  good  and  sufficient  security  to  the 
amount  of  this  inventory  for  his  administration. 

Akt.  50.  [53.] — ^The  cnrator  of  the  absentee  has  no  other  power 
than  that  of  administering  the  estate  of  the  absentee,  without 
having  a  right  to  alienate  or  mortgage  the  same,  under  any  pretense 
whatsoever". 

He  is  moreover  bound,  with  respect  to  this  administration,  by  the 
same  obligations,  responsibihty  and  mortgage  by  which  tutors  are 
bound,  and  he  has  a  right  to  the  same  annual  compensation  for  his 
services. 

Art.  51.  [64.] — So  long  as  this  curatorship  continnes,  all  suits  in 
which  the  absentee  is  interested,  shall  be  prosecuted  by  or  against 
the  cnrator. 

Art.  52.  [55.] — ^The  curatorship  of  the  absentee  ends  : 

1.  When  the  absentee,  or  person  residing  out  of  the  State, 
appoints  an  attorney  in  fact  for  the  administration  of  his  estate, 
whether  it  be  the  person  who  was  appointed  curator  or  any  other 
person ; 

2.  When  after  a  certain  time,  without  hearing  of  the  absentee,  his 
heirs  cause  themselves  to  be  put  provisionally  in  possession  of  his 
estate,  in  conformity  with  the  law. 

Art.  63.  Whenever  the  curator  or  attorney  in  fact  of  an  absentee 
shall  apply  to  the  court,  by  a  petition  made  imder  oath  to  the  best 
of  his  knowledge  and  belief,  setting  forth  that  the  absentee  has  not 
been  heard  from  for  the  space  of  ten  years,  and  that  he  has  no  heirs 
known  to  him  residing  in  the  State  ;  or  when  such  facts  relative  to 
any  absentee  shall  be  known  to  the  judge,  or  due  and  satisfactory 
proofs  of  I  he  facts  aforesaid  Hhalt  be  made  to  him  by  any  other  person 
than  the  curator  or  attorney  in  fact ;  it  shall  be  his  duty  in  all  such 
cases  to  order  the  sale  of  the  property  of  such  absentee  in  the  same 
manner,  on  the  same  conditions,  and  the  funds  to  be  paid  into  the 
State  treasury  in  the  same  manner  as  in  case  of  vacant  successions. 

Art.  54.  The  curator  of  th^  absentee  may  file  annual  a- counts  of 
his  administration,  and  cause  them  to  be  homologated  in  dae  course 
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of  law  contradictorily  with  a  carator  ad  hoc  appointed  to  represent 
the  absentee. 

The  judgment  of  homologation  shall  be  prima  facit  evidence  of  tiie 
correctness  of  such  accounts. 

Art.  55.  [56.] — The  curator  of  the  absentee  is  bound  to  give  an 
account  of  liis  administration,  as  soon  as  it  ends,  either  by  the 
appointment  of  an  attorney  in  fact  by  the  absentee,  or  the  putting 
into  provisional  possession  of  his  heirs  or  otherwise. 

Art.  56.  [57.] — If  a  suit  be  instituted  against  an  absentee  who 
has  no  known  agent  in  the  State,  or  for  the  administration  of  whose 
property  no  curator  has  been  appointed,  the  judge,  before  whom  the 
suit  is  pending,  shall  appoint  a  curator  ad  hoc  to  defend  the  absentee 
in  the  suit 

CHAPTER  2. 

Of  the  puUing  into  Provisional  Possession  the  Eeirs  of  an  Absentee. 

Art.  57.  [58.] — When  a  person  shall  not  have  appeared  at  the 
place  of  his  domicile  or  habitual  residence,  and  when  such  person 
shall  not  have  been  heard  of,  for  five  years,  his  presumptive  heirs 
may,  by  producing  proof  of  the  fact,  cause  themselves  to  be  put  by 
the  competent  judge  into  provisional  possession  of  the  estate  which 
belonged  ^x>  the  absentee  at  the  time  of  his  departure,  or  at  the  time 
he  was  heard  of  last^  on  condition  of  their  giving  security  for  their 
administration. 

Art.  58.  [59.] — If  the  absentee  has  left  a  power  of  attorney,  his 
presumptive  heirs  cannot  cause  themselves  to  be  put  into  provisional 
possession,  until  seven  years  shall  have  elapsed  since  the  last  intelli- 
gence of  him  has  been  received. 

Art.  59.  [60.]^It  is  the  same  if  the  power  of  attorney  shall  have 
expired,  and  in  this  case  the  property  of  the  absentee  shall  be 
adininistered  as  is  ordained  in  the  first  chapter  of  the  present  titla 

Art.  60.  [61.] — The  putting  into  provisional  possesion  can  be 
ordered  previous  to  the  expiratioA  of  the  terms  before  mentioned^ 
when  it  shall  be  shown  that  there  are  strong  presumptions  that  the 
person  absent  has  perished. 

Art.  61.  [62.] — The  judge  in  pronouncing  upon  this  demand  shall 
take  into  consideration  the  motives  of  the  absence  and  the  reasons 
which  may  have  prevented  the  absentee  from  being  heard  of. 

Art.  62.  [63.] — ^When  the  presumptive  heirs  shall  have  been  put 
into  provisional  possession  of  the  estate  of  the  absentee,  the  will 
made  by  him,  if  there  be  any  such  will,  may  be  presented  or  opened 
at  the  request  of  the  person  interested,  and  the  testamentary  heirs, 
the  legatees,  donees,  as  well  as  those  who  have  any  rights  to  or 
claims  upon  his  property,  which  depend  upon  the  death  of  the  said 
absentee,  may  provisionally  prosecute  their  claims  and  exercise  their 
rights  on  the  condition  of  their  giving  security. 

Art.  63.  [64.] — ^If  the  testament  contain  an  institution  of  an 
universal  heir,  he  shall  be  preferred  to  the  presumptive  heirs,  unless 
they  are  forced  heirs,  and  shall  be  put  into  provisional  possession  of 
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the  estate  of  the  absentee,  bat  on  giving  seourity  for  his  adounis- 
traiion. 

Abt.  64.  [65.] — The  husband  or  wile  of  the  absentee,  who  is  not 
separated  in  estate  from  him  or  her,  and  who  wishes  to  continue  to 
enjoy  tiie  benefit  of  the  community  or  partnership  of  matrimonial 
gains,  which  existed  between  them,  may  prevent  the  provisional 
possession  or  exercise  of  all  the  rights  which  may  depend  upon  the 
death  of  the  absentee,  and  claim  and  preserve  for  himself  or  herself 
in  preference  to  any  other  person,  the  administration  of  the  estate  of 
his  or  her  absent  husband  or  wife. 

If  on  the  contrary  the  husband  or  wife  of  the  absentee  chooses 
rather  to  have  the  commimity  dissolved,  he  or  she  m&j  exercise  and 
daam  all  his  or  her  nghts,  both  legal  and  conventional,  on  his  or  her 
giving  security  for  snch  things  as  may  be  liable  to  be  restored. 

The  wife  who  elects  to  have  the  community  continued,  has, 
notwithstanding,  the  right  of  renouncing  it  afterwards. 

Abt.  65.  [66.] — ^Provisional  possession  is  but  a  deposit,  which 
invests  those  who  have  obtained  it,  with  the  administration  of  the 
estate  of  the  absentee,  and  for  whi(^  they  remain  accountable  to  him, 
in  case  he  reappears  or  is  heard  of  again. 

The  security,  therefore,  to  be  given  by  those  who  are  put  into 
provisional  possession,  ought  not  to  exceed  the  probable  amount  of 
the  injury  which  their  maladministration  can  cause. 

Ajit.  66.  1 67. 1 — It  shall  be  the  duty  of  such  as  shall  have  obtained 
provisional  possession,  or  of  the  husband  or  wife  who  shall  have 
been  continued  in  the  administration  of  the  community,  to  cause  an 
inventory  of  the  mnyables,  and  credits  of  the  absentee,  to  be  made 
by  Ae  recorder  or  by  any  notary  public  duly  authorized  to  that  effect 
by  the  judge. 

The  judge  sbaH  order,  if  necessary,  that  the  whole  or  part  of  the 
movables  be  sold,  and  in  case  of  sale,  both  the  amount  of  the  sale 
and  the  profits  which  may  have  accrued,  shall  be  either  laid  out  in 
the  purchase  of  immovable  property,  or  placed  at  interest  in  a  safe 
manner. 

Art.  67.  [68.] — Those  who  shall  have  obtained  either  the 
provisional  possession  or  legal  administration,  may  petition  for  their 
own  seourity  for  the  appointment  by  the  judge  of  two  persons  well 
acquainted  with  such  alTairs,  and  sworn  by  the  judge,  for  the  purpose 
of  examining  the  immovables  of  tlie  absentee,  and  reporting  their 
condition ;  and  the  report  of  such  persons  shall  be  afterwards 
approved  by  the  judge,  and  the  expense  attending  the  same  shall  be 
paid  out  ot  the  estate  of  the  absentee. 

Art.  68.  [69.] — If  the  absentee  shaU  reappear  after  his  heirs  shall 
have  been  put  in  provisfionol  possession,  istiey  shall  be  bound  to  return 
him  the  annual  revenued  of  his  property  in  the  following  propor- 
tions : 

If  he  reappears  within  five  years  they  shall  return  two-thirds; 

If  he  reappear  after  ^ve  and  within  ten  years,  one-half ; 

If  he  reappear  after  ten  years,  one-third. 

But  after  thirty  years'  absence,  th^  whole  of  the  revenue  shall  * 
belong  to  those  who  shall  have  been  put  inte  provisional  possession. 
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ksa,  69.  [70.] — Those  persons  who  enjoy  only  in  virtue  of  the 
provisional  possession,  can  neither  alienate  nor  mortgage  the  immov- 
ables of  the  absentee. 

Abt.  70.  [71.] — ^If  the  absence  has  lasted  thirty  years  since  the 
provisional  possession,  or  since  the  time  when  the  husband  or  wife 
who  held  their  estate  in  common  shall  have  taken  the  administration 
of  the  estate  oi  the  absentee,  or  if  one  hundred  years  have  elapsed 
since  the  birth  of  the  absentee,  then  the  sureties  shall  be  discharged, 
and  all  such  as  may  have  rights,  may  petition  for  the  partition  of  the 
estate  of  the  absentee,  and  cause  themselves  to  be  put  in  absolute 
possession  by  the  judge. 

Art.  71.  [72.] — ^The  succession  of  the  absentee  shall  be  opened 
from  the  day  of  his  or  her  death  duly  ancertained,  for  the  benefit  of 
such  heir§  as  were  capable  of  inheriting  his  estate  at  the  time  ;  and 
thobO  who  shall  have  ei\joyed  the  estnte  of  the  absentee,  shall  be 
bound  to  restore  the  same,  with  the  exception  of  the  profits  assigned 
them  by  the  provisions  of  the  above  sixty-eighth  article. 

Art.  72.  [73. J — If  the  absentee  should  reappear,  or  if  his  existence 
should  be  proved  during  the  provisional  possession,  then  the  effect 
of  the  judgment  which  shall  have  ordered  th  s  provisional  possession, 
shall  cease,  without,  however,  affecting  the  validity  of  any  such 
conservatory  measures  prescribed  in  the  first  chapter  of  this  title  as 
may  have  been  taken  for  the  administration  of  the  estate  of  the 
absentee. 

Art.  73.  [74.] — If  the  absentee  should  reappear,  or  if  his  exis'ence 
should  be  proved,  even  after  the  putting  into  absoiuie  possession,  he 
shall  recover  his  estate,  such  as  it  may  liappen  to  be,  the  price  of 
such  part  of  it  as  has  been  sold,  or  such  property  ng  has  bt^en  bought 
with  the  proceeds  of  his  estate  which  may  have  l>cen  sold. 

Arf.  74.  [75.] — The  cliildren,  or  direqt  descending  heirs  of  the 
absentee,  may  likewise,  within  thirty  years  to  be  computed  from  the 
day  of  the  abso  ute  possession,  petition  for  the  restitution  of  his 
estate,  according  to  the  preceding  article. 

Art.  75.  [76.] — ^After  judgment  ordering  provisional  possession 
or  legal  administration,  no  person  who  may  have  rights  to  exeicise 
against  the  absentee,  can  prosecute  such  rights,  excef>t  against  ttjose 
who  have  been  put  into  provisional  possession  of  the  estate^  or  who 
shcJl  have  been  legally  appointed  administrators  of  the  same. 

CHAPTER  3. 

Of  the  Effects  of  Absence  upon  th**  Eventual  Rights  xchich  niay  belong  to 

the  Absfntte. 

Art.  76.  [77.] — ^Whoever  shall  claim  a  right  accruing  to  a  person 
whose  existence  is  not  kuiwii,  shall  be  bound  to  pmve  that  sucH 
person  existed  at  the  time  when  the  right  in  question  accrued,  and 
until  this  be  proved,  his  demand  shall  not  be  admitted. 

Art.  77.  [78.] — In  case  a  succession  shall  be  opened  in  favor  of  a 
person  whose  existence  is  not  known,  such  inheritance  shall  devolve 
exclusively  on  those  who  would  have  had  a  concurrent  right  with 
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him  to  the  estate,  or  on  those  on  whom  the  inheritance  should  have 
devolYed  if  snoh  person  had  noi  exisU^d. 

Abt.  78.  [79.] — The  provisions  of  the  two  preceding  articles  shall 
not  affect  the  rigiit  ef  claiming  the  inheritance  and  any  other  rights 
-^hich  the  absentee  or  his  repredentat^ves  or  assigns  may  have  ;  these 
shall  be  extinguished  only  by  the  lapse  of  time  which  is  established 
for  prescription. 

Art.  79.  [80.  J — As  long  as  the  absentee  shall  not  appear,  or  a  suit 
shall  not  be  brought  in  his  name,  iho^ie  who  shall  have  been  put  in 
possession  of  the  inheritance,  shall  have  a  right  to  the  proceeds  by 
them  received  bona  fide, 

CHAPTEB4. 
Of  ike  Effects  of  Abaence  respecting  Marriage. 

Abt.  80.  [81.] — Ten  years  of  absence,  without  any  news  of  the 
absentee,  is  a  suffi(  ient  cause  for  the  husband  or  wife  of  such  absentee 
to  contract  another  marriage,  after  having  been  authorized  to  do  so 
by  the  jud^e,  on  due  proof  that  such  absence  without  any  news  had 
continued  tne  time  required  as  aforesaid. 

And  if  after  the  said  marriage  the  husband  or  wife  who  was  absent, 

'   happens  to  return,  he  or  she  shall  be  free  of  iiis  or  her  iirst  contract^ 

and  at  liberty  to  contract  another  marriage,  and  the  marriage  entered 

into  by  the  husband  or  wife  during  and  on  account  pf  the  absence 

shall  remain  firm  and  valid. 

CHAPTER  6. 

Of  the  care  (f  Minor  Children  where  the  Father  has  Disappeared. 

Art.  81.  [82.1 — If  a  father  -  has  disappeared,  leaving  minor 
children  bom  during  his  marriage,  the  mother  shaQ  take  care  of 
them  and  shall  exercise  all  the  rights  of  her  husband  with  respect 
to  their  education,  and  the  administration  of  their  estate. 

Art.  82.  [83.] — ^But  if  the  mother  contracts  a  second  marriage, 
she  ean  not  preserve  this  superintendence  of  her  children,  but  with 
ike  consent  of  a  family  meeting  composed  of  relations  or  friends  of 
the  father. 

Abt.  83.  [84.] — If  this  superintendence  is  refused  to  her,  a 
provisic^nal  tutor  shall  be  /ippointed  for  the  children,  in  the  manner 
prescribed  in  the  title:  (^Minors,  their  Tutorship  and  Emancipation. 
Abt.  84  [85.] — ^There  shall  be  appointed  fnjr  the  children  a 
provisional  tutor  in  the  manner  herein  directed,  2  at  the  time  of  the 
disappearance  of  the  father,  the  mother  should  be  dead,  or  if  she 
ghoold  die  before  their  attaining  the  age  of  majority. 

Abt.  86.  [86.] — The  same  thing  shall  take  place  if  the  husband  or 
wife  who  has  disappeared,  has  left  minor  children  bom  of  a  former 
marriage 
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TITLE  IV. 


OF  HUSBAND  AND  WIFE. 


CHAPTER  1. 

On  Marriage. 

Lb!?,  86.  [87.] — ^The  law  considers  marriage  in  no  other  view  than 
as  a  civil  cuutract 
Aet.  87.  [88.] — ^The  laws  prescribe: 

1.  The  manner  of  contrai  ting  and  celebrating  marriages ; 

2.  The  legal  effects  and.consequences  of  marriage  ; 

8.    The  manner  in  which  marriages  may  be  dissolved  ; 

Art.  88.  [90.] — Such  marriages  only  are  recognized  by  law  as  are 
contracted  and  solemnized  according  to  the  rules  which  it  prescribes. 

Art.  89.  [90.] — ^Marriage  is  a  contract  intended  in  its  origin  to 
endure  until  the  death  of  one  of  the  contracting  pnrties ;  }et  this 
contract  maybe  dir«6olved  before  the  decease  of  either  of  tbe  married 
persons,  for  causes  determined  by  law. 

CHAPTER  2. 

How  Marriages  may  he  Contracted  or  Made, 

Abt.  90.  [91.] — As  the  law  considers  marriage  in  no  other  view 
than  that  of  a  civil  contract,  it  sanctions  all  those  mairiages  where 
the  parties,  at  tbe  time  of  making  them,  were  : 

1.  Willing  to  contract ; 

2.  Able  to  contract ; 

3.  Did  contract  pursuant  to  the  forms  and  solemnities  prescribed 
by  law. 

Art.  91.  [92.] — ^No  marriage  is  valid  to  which  the  parties  have  not 
freely  consented. 
Consent  is  not  free  : 

1.  When  given  to  a  ravisher,  unless  it  has  been  given  by  the 
party  ravisbed,  after  she  has  been  restored  to  the  enjoyment  of 
liberty ; 

2.  When  it  is  extorted  by  violence ; 

3.  When  there  is  a  mistake  respecting  the  person,  whom  one  of 
the  parties  intended  to  marry. 

Ajit.  92.  [93.] — Ministers  of  the  gospel  and  magistrates,  intrusted 
with  tbe  power  of  celebrating  marriages,  are  probibited  to  marry  any 
male  under  the  age  of  fourteen  years,  and  any  female  under  the  age 
of  twelve,  and  if  any  of  them  are  convicted  of  having  married  such 
persons,  he  shall  be  removed  from  his  office,  if  a  magistrate,  or 
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depriyed  forever  of  the  right  of  celebrating  marriages,  if  a  minister 
of  the  gospel 

Art.  93.  [94  ] — ^Persons  legally  married  are,  u^til  a  dissolution  of 
marriage,  incapable  of  contracting  aoiother,  nnder  the  penalties 
established  by  the  laws  of  this  State. 

Abt.  94.  [6] — ^Marriage  between  persons  related  to  each  other 
in  the  direct  ascending  or  descending  line  is  prohibited.  This 
prohibition  is  not  confined  to  legitimate  children,  it  extends  also  to 
children  born  ont  of  marriage. 

Art.  95.  [97] — Among  collateral  relations  marriage  is  prohibited 
between  brother  and  sister,  whether  of  the  whole  or  of  the  half 
blood,  whether  legitimate  or  illegitimate,  and  also  between  the  ande 
and  the  niece,  the  aunt  and  the  nephew. 

Art.  96.  [98.] — All  other  impediments  on  account  of  relationship 
or  affinity  are  abolished. 

Art.  97.  [99]. — The  minor  of  either  sex,  who  has  attained  the 
oompetent  age  to  marry,  must  have  received  the  consent  of  his  father 
and  mother  or  of  the  survivor  of  them ;  and  if  they  are  both  dead, 
the  consent  of  his  tutor. 

He  must  furnish  proof  of  this  consent  to  the  officer  to  whom  he 
applies  for  permission  to  marry. 

Art.  98.  [100.] — ^Those  who  have  attained  the  age  of  majority,  on 
their  demanding  permission  to  marry,  must  furnish  the  officer  proof 
of  their  having  attained  that  age. 

CHAPTER  3. 
Of^  the  Celebration  of  Marriages, 

Art.  99.  Licenses  to  celebrate  marriages  in  the  parishes  of 
Orleans  and  Jefferson,  shall  be  granted  by  the  justices  of  the  peace 
in  and  for  said  parishes,  and  for  the  other  parishes  of  the  State,  by 
the  clerks  of  the  district  courts ;  such  licenses  shall  be  issued  m 
duplicate. 

Whenever  the  clerk  shall  be  a  party  to  a  marriage,  the  license  shall 
be  issued  by  the  parish  recorder. 

Art.  100.  [106.] — ^Licenses  for  marriage  can  onlv  be  granted  by 
the  person  authorized  to  issue  the  same  in  the  parisn  in  winch  one  at 
least  of  the  parties  is  domiciliated. 

Art.  101.  [105.] — Before  granting  the  license,  the  person  author- 
ized to  issue  the  same  shall  require  of  the  intended  husband  a  bond, 
with  a  surety  in  a  sum  proportioned  to  his  means,  with  condition 
that  there  exists  no  legal  impediment  to  the  marriage.  The  dura- 
tion of  the  security  is  limited  to  two  years. 

Art.  102.  Any  minister  ot  the  gospel,  or  priest  of  any  rehgioua 
sect,  whether  a  citizen  of  the  United  States  or  not,  may  celebrate 
marriages  within  this  State,  upon  complying  with  the  regulations  of 
the  law. 

Art.  103.  Parish  judges  and  justices  of  the  peace  may  celebrate 
marriages  within  their  respective  parishes,  upon  complying  with  the 
rogulatiouB  of  the  law. 
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Art.  104.  No  minister  of  the  gospel,  or  other  person,  shall 
celebrate  any  marriage  in  this  State,  jioless  he  shall  hare  obtained 
previously  a  special  license  to  him  directed,  issued  by  the  person 
appointed  by  law  to  grant  licenses  in  the  parish  wherein  the 
marriage  is  to  be  celebrated,  authorizing  him  to  celebrate  such 
marriage. 

Art.  105.  [lOT.] — ^The  marriage  must  be  celebrated  in  presence  of 
three  witnesses  of  full  age,  and  an  act  must  be  made  of  the  celebra- 
tion, signed  by  the  person  who  celebrates  the  marriage,  by  the 
parties  and  the  witnesses. 

This  act  must  be  made  in  duplicate  and  appended  to  the  license 
issued  in  duplicate ;  one  of  these  acts,  appended  to  the  license  must 
be  returned  within  thirty  days  from  the  date  of  celebration  by  the 
person  celebrating  the  marriage  to  the  person  who  granted  the 
license,  who  shall  ^le  and  record  the  same  in  his  office. 

Art.  106.  [108.] — In  case  of  an  opposition  to  the  marriage,  if  it 
be  supported  by  the  oath  of  the  party  making  it,  and  by  reason 
sufficient  in  the  opinion  of  the  judge  to  authorize  a  sunpension  of 
the  marriage,  it  shall  be  notified  to  the  parties,  and  a  day  shall  be 
assigned  for  a  hearing  thereon. 

Art.  107.  [109.] — The  time  fixed  for  the  hearing  of  the  parties 
and  the  decision  on  the  opposition,  shall  not  exceed  ten  days,  from 
the  day  on  which  the  opposition  shall  have  been  made. 

Art.  108.  [110.] — Any  person  may  make  opposition  to  a  marriage, 
but  if  the  opposition  be  overruled,  the  party  making  it  shall  pay 
costs. 

Art.  109.  [111.] — ^No  marriage  can  be  contracted  or  celebrated  by 
procuration. 

CHAPTER  4. 
Of  the  Nvlliiy  of  Marriages. 

Art.  110.  [112.] — Marriages  celebrated  without  the  free  consent 
of  the  married  persons,  or  of  one  of  them,  can  only  be  annulled 
upon  application  of  both  the  parties,  or  of  that  one  of  them  whose 
consent  was  not  free. 

When  there  has  been  a  mistake  in  the  person,  the  party  laboring 
under  the  mistake  can  alone  impeach  the  marriage. 

Art.  111.  [113.] — In  the  cases  embraced  by  the  preceding  article, 
the  application  to  obtain  a  sentence  annulling  the  marriage,  is 
inadmissible,  if  the  married  persons  have,  freely  and  without 
constraint,  cohabited  together  after  recovering  their  liberty  or 
discovering  the  mistake. 

Art.  112.  [114.] — The  marriage  of  minors,  contrHcted  without 
the  consent  of  the  father  and  mother,  can  not  for  that  cause  be 
annulled,  if  it  is  otherwise  contracted  with  the  formalities  prescribed 
by  law ;  but  such  want  of  consent  shall  be  a  good  cause  for  the 
&ther  and  mother  to  disinhcBtt  their  children  thus  married,  if  they 
tldnk  proper. 

Art.  113^  [115-J — E^ery  marriage  contracted  under  the  other 
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incapacities  or  nullities  enumerated  in  the  second  chapter  of  this 
title,  may  be  impeached  either  by  the  married  persons  themselves,  or 
by  any  person  interested,  or  by  the  Attorney  GeneraL 

Akt.  114  [117.] — But  in  all  cases  where,  conformably  to  the 
preceding  article,  the  action  of  nullity  may  be  instituted  by  any 
person  having  a  pecuniary  interest,  it  can  not  be  brought  daring  the 
life  of  the  two  married  persons  by  the  collateral  relations  or  by  the 
children  bom  of  a  previous  marriage,  until  they  have  acquired  an 
actual  interest. 

Art.  115.  [116.] — The  other  causes  of  nullity  which  existed  by 
the  ancient  laws,  are  abolished. 

Art.  116.  [118] — The  married  person,  to  whose  prejudice  a 
second  marriage  has  been  contracted,  can  sue  for  the  nullity  of  such 
marriage,  even  during  the  life  of  the  other  party  with  whom  he  or 
she  bad  contracted  the  first  marriage. 

Art.  117.  [119.1 — The  marriage,  which  has  been  declared  null, 
produces  nevertheless  its  civil  effects  as  it  relates  to  the  parties  and 
their  children,  if  it  has  been  contracted  in  good  faith. 

Art.  118.  [120.] — If  only  one  of  the  parties  acted  in  good  faith, 
the  marriage  produces  its  civil  effects  only  in  bis  or  her  favor,  and  in 
favor  of  the  children  born  of  the  marriage. 

CHAPTERS. 
Of  the  Respective  Eights  and  Duties  of  Married  Persons. 

Art.  119.  [121.] — The  husband  and  wife  owe  to  each  other 
mutually,  fidelity,  support  and  assistance. 

Art.  120.  [122.J — The  wife  is  bound  to  live  with  her  husband  and 
to  follow  him  wherever  he  chooses  to  reside  ;  the  husband  is  obliged 
to  receive  her  and  to  furnish  hpr  with  whatever  is  required  for  the 
convenience  of  life,  in  proportion  to  his  means  and  condition. 

Art.  121.  [123.] — The  wife  can  not  appear  in  court  without  the 
authority  of  her  husband,  although  she  may  be  a  public  merchant,  or 
possess  her  propei*ty  separate  from  her  husband. 

Art.  122.  [124] — The  wife,  even  when  she  is  separate  in  estate 
from  ber  husband,  can  not  alienate,  grant,  mortgage,  acquire,  either 
by  gratuitous  or  incumbered  title,  unless  her  husband  concurs  in 
the  act,  or  yields  his  consent  in  writing. 

Art.  123.  [125.]; — The  woman  separated  from  bed  and  board  has 
no  need  in  any  case  of  the  authorization  of  her  husband,  as  this 
separation  carries  with  it  not  only  a  separation  of  property,  but  a 
dissolution  of  the  community  of  acquets  and  gains. 

Art.  124.  [126.] — ^If  the  husband  refuses  to  empower  his  wife  to 
appear  in  court,  the  judge  may  give  such  authority. 

Art.  125.  [127.] — If  the  husband  refuses  to  empower  his  wife  to 

contract,  the  wife  may  cause  him  to  be  cited  to  appear  before  the 

^  judge,  who  may  authorize  her  to  make  such  contract,  or  refuse  to 

empower  her,   after  the  husband  has  been  heard,  or  has  made 

demult. 

Art.  126.  A  married  woman  over  the  age  of  twenty-one  years. 
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i^^y>  ^y  <^<^  ^^^  ^^^  authorization  of  her  husband,  and  with  the 
Baiiction  of  the  jud^e,  borrow  money  or  contract  debts  for  her 
separate  benefit  and  advantage,  and  to  secare  the  same  grant 
mortgages  or  other  securities  affecting  her  separate  estate,  para- 
phernal or  dotal. 

Art.  127.  In  carrying  out  the  power  to  borrow  money  or  contract 
debts,  tlie  wife,  in  order  to  bind  herself  or  her  paraphernal  or  dotal 
property,  must,  according  to  the  amount  involved,  be  examined,  at 
chambers  by  the  judge  of  the  district  or  parish  in  which  she  resides, 
separate  and  apart  from  her  husband,  touching  the  objects  for  which 
the  money  is  to  be  borrowt-d  or  debt  c  ►ntracted,  and  if  he  shall 
ascertain  either  the  one  or  the  other  are  for  her  husband's  debts  or 
for  his  separate  benefit  or  advantage,  or  for  the  benefit  of  his  separate 
estate,  or  of  the  community,  the  said  judge  shall  not  give  his 
sanction  authorizing  the  wife  to  perform  the  acts  or  incur  the 
liabilities  set  forth  in  article  12G. 

Art.  128.  If  the  wife  shall  satisfy  the  judgo  that  the  money  about 
to  be  borrowed  or  debt  contracted  is  solely  for  her  separate  advan- 
tage, or  for  the  benefit  of  her  paraphernal  or  dotal  property,  then 
the  judge  shall  furnish  her  with  a  certificate  setting  forth  his  having 
made  such  examination  of  the  wife  as  is  required  by  article  127, 
which  certificate,  on  presentation  to  a  notary,  shall  be  his  authority 
for  drawing  an  act  of  mortgage,  or  other  act  which  may  be  required 
for  the  security  of  the  debt  coutracted,  and  shall  be  annexed  to  the 
act,  which  act,  when  executed  as  herein  prescribed,  shall  furnish  full 
proof  against  her  and  her  heirs,  and  be  as  binding  in  law  and  equity 
in  allV^ourts  of  this  State,  and  have  the  same  efiect  as  if  made  by  a 
femme  sole. 

Art.  129.  Married  women  above  the  age  of  twenty-one  years, 
shall  have  the  right  with  the  consent  of  their  husbands  by  act  passed 
before  a  notary  pubUc,  to  renounce  in  favor  of  third  persons,  their 
matrimonial,  dotal,  paraphernal,  and  other  rigjits.  The  notary 
public,  before  receiving  the  signature  of  any  married  woman,  shall 
detail  in  the  act,  and  explain  verbally  to  said  married  woman,  out  of 
the  presence  of  her  husband,  the  nature  of  her  rights  and  of  the 
contract  she  agrees  to. 

Art.  130.  A  married  woman  having  a  mortgage  or  privilege  on 
the  property  of  her  husband,  may  appoint  one  or  more  agents,  with 
power  in  her  behalf  during  her  temporary  or  permanent  absence 
from  the  State,  to  intervene  in  any  contract  of  mortgage  or  sale 
made  by  the  husband,  and  sign  in  her  behalf  such  renunciation  of 
said  mortgage  or  privilege  as  the  wife  herself  might  do  if  personally 
present,  and  such  power  may  be  either  general  or  special,  and  may 
be  executed  in  the  United  States  before  any  judge  or  justice  of  the 
peace,  or  notary,  or  commissioners  of  'this  State,  and  in  foreign 
countries,  before  any  consul,  vice  consul,  or  consular  or  commercial 
agent  of  the  United  States. 

Art.  131.  [128.] — ^If  the  wife  is  a  public  merchant,  she  ma^^ 
without  being  empowered  by  her  husband,  obligate  herself  in 
any  thing  relating  to-  her  trade ;  and  in  such  case,  her  husband  is 
bound  also,  if  there  exists  a  community  of  property  between  them. 
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She  is  considered  as  a  public  merchant,  If  she  carries  on  a  separate 
trade,  bat  not  if  she  retails  only  the  merchandise  belonging  to  the 
commerce  carried  on  by  her  husband. 

Art.  132.  [129.] — If  the  husband  is  under  interdiction  or  absent, 
the  judge  may,  when  satisfied  of  the  fact,  authorize  the  wife  to  sue 
or  be  sued,  or  to  make  contracts. 

Art.  133.  [130.] — Every  general  authority,  even  although  stipu- 
lated for  in  the  marriage  contract,  is  void,  except  so  far  as  it  respects 
the  administration  of  the  property  of  the  wife. 

Art.  13^.  [131.] — Proceedings  to  annul  the  acts  of  the  wife  for 
want  of  authority,  can  be  instituted  only  by  the  husband  or  wife,  or 
by  their  heirs. 

Art.  235.  [132.] — The  wife  may  make  her  last  will  without  the 
authority  of  her  husband. 

CHAPTER  e. 
Of  the  Dissdulion  of  Marriage. 

Art.  136.  [133.] — The  bond  of  matrimony  is  dissolved, 

1.  By  the  death  of  the  husband  or  wife ; 

2.  By  a  divorce  legally  obtained  ; 

3.  Whenever  the  marriage  is  declared  null  and  void,  for  one  ot 
the  causes  mentioned  in  the  fourth  chapter  of  this  tide  ;  or  when 
another  marriage  is  contracted,  on  account  of  absence,  when 
authorized  by  law. 

Separation  horn  bed  and  board  does  not  dissolve  the  bond  of 
matrimony,  since  the  separated  husband  and  wife  are  not  at  liberty 
to  marry  again  ;  but  it  puts  an  end  to  their  conjugal  cohabitation, 
and  to  the  common  concerns,  which  existed  between  them. 

CHAPTER  7. 

Of  Second  Marriagea. 

Art.  137.  [134.] — ^The  wife  shall  not  be  at  liberty  to  contract 
another  marriage,  until  ten  months  after  the  dissolution  of  .her 
preccNding  marriaga 
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TITLE  V. 


OF  SEPARATION  FROM  BED  AND  BOARD 

AND  OF  DIVORCE, 


CHAPTER  1. 

Of  the  Causes  of  Separation  from  Bed  and  Board  and  of  Divorce, 

Art.  138.  Separation  from  bed  and  board  may  be  claimed  recipro- 
callj  for  the  following  causes  : 

1.  In  case  of  adultery  on  the  part  of  the  other  epouse; 

2.  When  the  other  spouse  has  been  condemned  to  an  infamous 
punishment; 

3.  On  account  of  habitual  intemperance  of  one  of  the  married 
persons,  or  excesses,  cruel  treatment,  or  outrages  of  one  of  them 
towards  the  other,  if  such  habitual  intemperance,  or  such  ill- 
treatment  is  of  such  a  nature  as  to  render  their  living  together 
insupportable; 

4.  Of  a  public  defamation  on  the  part  of  one  of  the  married 
persons  towards  the  other; 

5.  Of  the  abandonment  of  the  husband  by  his  wife  or  the  wife  by 
her  husband ; 

6.  Of  an  attempt  of  one  of  the  married  persons  against  the  life 
of  the  other;. 

1.  When  the  husband  or  wife  has  been  charged  with  an  imfamous 
offense,  and  shall  actually  have -fled  from  justice,  the  wife  or  husband 
of  such  fugitive  may  claim  a  separation  from  bed  and  board,  on 
producing  proofs  to  the  judge  before  whom  the  action  for  separation 
18  brought,  that  such  husband  or  wife  has  actually  been  guilty  of  such 
infamous  offense,  and  has  fled  from  justice. 

Art.  139.  Married  persons  may  also  claim  reciprocally  a  divorce 
for  the  several  causes  enumerated  in  article  138;  but,  except  in  the 
cases  where  the  husband  or  wife  may  have  been  sentenced  to  an 
infamous  punishment,  or  convicted  of  adultery,  no  divr^rce  shall  be 
granted,  unless  a  judgment  of  separation  from  bed  and  board  shall 
have  been  rendered  between  the  parties,  and  one  year  shall  have 
expired,  from  the  date  of  the  judgment  of  separation  frgm  bed  and 
board,  and  no  reconciliation  shall  have  taken  place ;  in  the  cases 
excepted  above,  a  judgment  of  divorce  may  be  granted  in  the  same 
decree  which  pronounces  the  separation  from  bed  and  board. 

CHAPTER  2. 
Of  the  Proceedings  of  Separation  from  Bed  and  Board, 
ApwT.  140.  [140.] — Separati'm  is    to  be  claimed,  sued    for   and 
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pronotmced  in  the  competent  coarts  of  jastice  ;  it  can  not  be  made 
the  subject  of  arbitration. 

AfiT.  141.  When  the  defendant  is  absent^  or  incapable  of  acting 
from  any  cause,  an  attorney  shall  be  appointed  to  represent  him, 
against  whom,  contradictorily,  the  suit  ^all  be  prosecuted. 

Abt.  142.  Whenever  a  marriage  shall  have  been  contracted  in  this 
State,  and  the  husband,  after  such  marriage,  shall  remove  or  shall 
have  removed  to  a  foreign  country  with  his  said  wife,  if  said  husband 
shall  behave  or  have  behaved  towards  his  wife  in  said  foreign  country 
in  such  a  manner  as  wonld  entitle  her,  under  our  laws,  to  demand  a 
separation  from  bed  and  board,  it  shall  be  lawful  for  her,  on  return- 
ing to  the  domicile  where  her  marriage  was  contracted,  to  institute  a 
suit  there  against  her  said  husband  for  the  purposes  above  mentioned, 
in  the  same  manner  as  if  they  were  still  domiciliated  in  said  place, 
any  law  to  the  contrary  notwithstanding.  In  such  cases  an  attorney 
shall  be  appointed  by  the  court  to  represent  the  absent  defendant; 
the  plaintiff  shall  be  entitled  to  all  the  remedies  and  conservatory 
measures  granted  by  law  to  married  women,  and  the  judgment  shall 
have  force  and  effect  in  the  same  manner  as  if  the  parties  had  never 
left  the  State. 

Art.  143.  [141.] — Separation  grounded  on  abandonment  by  one 
of  the  married  persons  can  be  admitted  jnly  in  the  case  when  he  or 
she  has  withdrawn  himself  or  herself  from  the  conmion  dwelling, 
without  a  lawful  cause,  has  constantly  refused  to  return  to  live  wiflh 
the  other,  and  when  such  refusal  is  made  appear  in  the  manner 
hereafter  directed. 

Art.  144.  [142.] — ^The  absence  of  the  husband  or  wife,  which  has 
had  a  lawful  cause,  although  it  shall  appear  'that  the  absentee  has 
not  been  heard  of,  can  not  authorize  a  demand  of  separation,  except 
so  far  as  is  provided  in  the  title :  Of  Absentees. 
'  Art.  145.  [143.] — The  abandonment  with  which  the  husband  or 
wife  is  charged,  must  be  made  appear  by  the  three  reiterated 
summonses  made  to  him  or  her  from  month  to  month,  directing  him 
or  her  to  return  to  the  place  of  the  matrimonial  domicile,  and  followed 
by  a  judgment  which  has  sentenced  him  or  her  to  comply  with  such 
request,  together  with  a  notification  of  the  said  judgment,  given  to 
him  or  her  from  month  to  month  for  three  times  successively. 

The  summons  and  notifications  shall  be  made  to  him  or  her  at  the 
place  of  his  or  her  usual  residence,  if  he  or  she  lives  in*  this  State, 
and  if  absent,  at  the  place  of  the  residence  of  the  attorney  who  shaU 
be  appointed  to  him  or  her  by  the  judge  for  that  purpose,  at  the  suit 
of  the  hu^and  or  wife  praying  for  separation  from  bed  and  board. 

CHAPTER  a 

Cf  the  FrovisioTial  Froceedings  iff  which  a  Suit  for  Stratum  or 

Divorce  may  give  Occasion. 

Art.  146.  [144.]— If  there  are  children  of  the  marriage,  whose 
provisional  keeping  is  claimed  by  both  husband  and  wife,  the  suit 
Deing  yet  pending  and  undecided,  it  shall  be  granted  to  the  husband, 
whether  plaintiff  or  defendant,  unless  there  should  be  strong  reasons 
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to  deprive  him  of  it,  either  in  whole  or  in  part,  the  decision  whereof 
is  left  to  the  discretion  of  the  judga 

Art.  147.  [145.] — If  the  wiie,  who  sues  for  a  separation,  has  left 
or  declared  her  intention  to  leave  the  dwelling  of  her  hasband,  the 
jnd^e  shall  assign  the  house  wherein  she  shall  be  obliged  to  dwell 
nntn  the  determination  of  the  suit. 

The  wife  shall  be  subject  to  prove  her  said  residence  as  often  as 
she  may  be  required  to  do  so,  and  in  case  she  fails  so  to  do,  every 
proceeding  on  the  separation  shall  be  suspended. 

Abt.  148.  [146.] — ^If  the  wife  has  not  a  sufficient  income  for  her 
maintenance  during  the  suit  for  separation,  the  judge  shall  allow  her 
a  sum  for  her  support,  proportioned  to  the  means  of  the  husband. 

The  husband  can  not  be  compelled  to  pay  this  allowance,  unless 
the  wife  proves  that  she  has  constantly  r«  sided  in  the  house  appointed 
by  the  judge. 

Art.  149.  [147.] — ^During  the  suit  for  separation,  the  wife  may,  for. 
the  preservation  of  her  rights,  require  an  inventory  and  apj  r  lisenient 
to  be  made  for  the  movables  and  immovables  which  are  in  possession 
of  her  husband,  and -an  injunction  restraining  him  from  disposing  of 
any  part  thereof  in  any  manner. 

Art.  150.  [148.] — From  the  day  on  which  the  action  of  separation 
shall  be  brought,  it  shall  not  be  lawful  for  the  husboind  to  contract 
any  debt  on  account  of  the  community,  nor  to  dispose  of  the 
immovables  belonging  to  the  same,  and  any  alienation  by  him  made 
after  that  time,  shall  be  null,  if  it  be  proved  that  such  alienation  was 
made  with  the  fraudulent  view  of  injuring  the  rights  of  the  wife. 

Art.  151.  The  action  for  divorce  shall  be  accompanied  with  the 
same  provisional  proceedings  to  which  a  suit  for  separation  from  bed 
and  board  may  give  rise. 

CHAPTER  4. 

Of  Objections  to  the  Action  of  Separation  from  Bed  and  Board  and  of 

Divorce. 

Art.  152.  [149.] — The  action  of  separation  shall  be  extinguished 
by  the  reconciliation  of  the  parties,  either  after  the  fucts  whicli  might 
have  given  ground  to  such  action,  or  after  the  action  has  been 
commenced. 

Art.  153.  [150.] — In  either  case  the  plaintiff  shall  be  precluded 
from  bringing  his  action  ;  but  he  shall  be  at  liberty  to  bring  a  new 
suit  for  causes  ar'sing  since  the  reconciliation,  and  therein  make  use 
of  the  former  motives  to  corroborate  his  new  action. 

Art.  154  The  exceptions  to  an  action  of  divorce  shall  be  the  same 
as  those  to  the  action  of  separation  from  bed  and  board,  established 
by  article  152  and  153  of  the  Civil  Code. 
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CHAPTEB5. 

Of  ihe  Eff^ects  of  Separaiion  from  Bed  and  Board  and  of  Divorce. 

Akt.  155.  [151.1 — Separation  from  bed  and  board  carries  with  it 
separation  of  goods  and  efifecta 

Abt.  156.  [152.] — ^In  case  of  separation  from  bed  and  board,  the 
party  against  whom  it  shall  have  been  pronounced,  shall  lose  all  the 
advantages  or  donations,  the  other  party  may  have  conferred  by  the 
marriage  contract  or  since,  and  the  party  at  whose  instance  the 
separation  has  been  obtained,  shall  preserve  all  those  to  which  such 
party  would  have  been  entitled  ;  and  these  dispositions  are  to  take 
place  even  in  case  the  advantages  and  donations  were  reciprocally 
made. 

Abt.  157.  [153.] — ^In  all  cases  of  separation,  the  children  shall  be 
placed  under  the  care  of  the  party  who  shall  have  obtained  the 
separation,  unless  the  judge  shall,  for  the  greater  advantsf^e  of  the 
children,  and  with  the  advice  of  the  fam-ly  meeting,  order  that  some 
or  all  of  them  shall  be  intrusted  to  the  care  of  tlie  other  party. 

In  all  cases  of  divorce  the  minor  children  shall  be  placed  under 
the  tutorship  of  that  party  who  shall  have  obtained  the  divorce. 

Art.  158.  [154.] — This  separation  or  divorce  shall  not  in  any  case 
deprive  the  children  born  of  the  marriage,  of  any  of  the  advantages 
which  were  secured  to  them  by  law,  or  by  the  marriage  contract  of 
their  father  and  mother  ;  but  there  is  no  right  to  any  claim  on  the 
part  of  such  children,  except  in  the  manner  and  under  the  circum- 
stances, "where  such  claims  would  have  taken  place,  if  there  had  been 
no  separation. 

Abt.  159.  The  effects  of  a  divorce  shall  not  only  be  the  same  as  are 
determined  in  the  case  of  a  separation  from  bed  and  board,  but  it 
shall  also  dissolve  forever  the  bonds  of  matrimony,  between  the 
parties,  and  place  them  in  the  same  situation  with  respect  to  each 
other  as  if  no  marriage  had  ever  been  contracted  between  them. 

Abt.  160i  If  the  wife  who  has  obtained  the  divorce,  has  not 
sufficient  means  for  her  maintenance,  the  court  may  allow  her,  in  its 
discretion,  out  of  the  property  of  her  husband,  alimony  which  shall 
not  exceed  one-third  of  his  income. 

This  alimony  shall  be  revocable  in  case  it  should  become  unneces- 
sary, and  in  case  the  wife  should  contract  a  second  marriage. 

Abt.  161.  In  case  of  divorce,  on  account  of  adultery,  ttie  guilty 
party  can  never  contract  matrimony  with  his  or  her  accomplice  in 
adultery,  under  the  penalty  of  being  considered  and  prosecuted  as 
guilty  of  the  crime  of  bigamy,  and  under  the  penalty  of  nulhty  of 
the  new  marriage 
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TITLE  Vi; 


OF   MASTER  AND   SERVANT. 


CHAPTER  1. 

Of  Servants. 

Abt.  162.  There  is  only  one  class  of  servants  in  this  State,  to  wit: 
Free  servants. 

CHAPTER  2. 
0/  Free  Servants. 

Abt.  163.  [156.] — ^Free  servants  are  in  general  all  free  persons 
who  let,  hire  or  engage  their  services  to  another  in  this  State,  to  be 
employed  therein  at  any  work,  commerce  or  occapation  whatever  for 
the  benefit  of  him  who  has  contracted  with  them,  for  a  certain  price 
or  retribution,  or  upon  certain  conditions. 

Art.  164.  [157.]—  There  are  three  kinds  of  free  servants  in  this 
State,  to  wit: 

1.  Those  who  only  hire  out  their  services  by  the  day,  week,  month 
or  year,  in  consideration  of  certain  wages ;  the  rules  which  fix  the 
extent  and  limits  of  those  contracts  are  established  in  the  title:  0/ 
Letting  and  Hiring. 

2.  Those  who  engage  to  serve  for  a  fixed  time  for  a  certain 
consideration,  and  who  are  therefore  considered  not  as  having  hired 
out  but  as  having  sold  their  services. 

3.  Apprentices,  that  is,  those  who  engage  to  serve  any  one,  in 
order  to  learn  some  art,  trade  or  profession. 

Abt.  165.  The  regulations,  manner  and  mode  according  to  which 
persons  may  be  bound  to  serve,  either  as  apprentices  or  otlierwise, 
are  prescribed  by  special  laws. 

Art.  166.  [159.] — The  time  of  the  engagement  of  minors,  if  there 
be  no  stipulation  that  it  shall  terminate  sooner,  shall  expire  for 
males  when  they  attain  the  age  of  eighteen  years,  and  females  when 
they  attain  the  age  of  fifteen. 

Art.  167.  [160.] — Persons  who  have  attained  the  age  of  majority 
can  not  bind  themselves  for  a  longer  term  than  five  years. 

Art.  168.  [161.] — Engagements  of  service  contracted  in  a  foreign 
country  for  a  longer  term,  shall  be  reduced  to  five  years,  to  count 
from  the  day  of  the  arrival  of  the  person  bound  in  this  State. 

Art.  169.  [163.] — ^An  implied  condition  of  the  contract  entered 
into  between  the  master  and  bound  servant  or  apprentice,  is  that  the 
latter  binds  himself  to  serve  the  former  durinfir  all  the  time  of  his 
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engagement,  and  the  master  on  his  side  binds  himself  to  maintain . 
the  indented  servant  or  apprentice  dnring  the  same  time. 

The  master  is  also  bonnd  to  instruct  the  apprentice  in  his  art, 
trade  or  profession,  and  to  teach  him  or  cause  him  to  be  taught  to 
read,  wri  e  and  dpher. 

Art.  170.  [164.] — Bound  servants  and  apprentices  and  their 
masters  may  be  compelled  to  the  specific  performance  of  their 
respective  engagements,  but  these  engagements  may  be  rescinded 
before  the  time  fixed  by  the  contract,  either  at  the  suit  of  such 
bound  servants  or  apprentices  respectively,  or  at  the  demand  of  the 
master,  if  they  have  a  just  canse  to  claim  such  rescission,  and  in 
such  case  the  judge  shall  direct  a  restitution  of  such  part  of  the 
money  received  on  account  of  such  engagement,  in  proportion  to  the 
time  not  yet  elapsed  of  that  which  has  been  fixed  by  the  indenture, 
unless  such  rescission  is  occasioned  by  the  fault  of  him  who  paid  the 
money,  in  which  case  no  restitUiion  shall  be  made. 

Art.  171.  [165.] — ^If  any  master  shall  abuse,  or  cruelly  or  evilly 
treat  his  bound  servant  or  apprentice,  or  shall  not  discharge  his  duty 
towards  him,  or  if  the  bound  servant  or  apprentice  shall  abscond  or 
absent  himself  from  the  service  of  his  master  without  leave  or  shall 
not  discharge  his  dnty  to  his  master,  in  any  of  these  cases,  there  will 
be  a  sufficient  cause  to  release  the  ag'grieved  party  from  his  engage- 
ment, or  to  grant  him  such  other  redress  as  the  equity  and  the  nature 
of  the  case  may  require,  at  the  discretion  of  the  judge. 

Art.  172.  [166.] — The  death  of  the  master  of  the  apprentice 
dissolves  the  engagement  of  the  latter,  in  the  condition  in  which  it 
ie,  and  there  can  be  no  claim  for  remuneration  on  either  side.  But 
if  the  heir  or  one  of  the  heirs  of  the  master  be  a  man  of  the  same 
condition,  trade  or  profession,  he  can  caase  himself  to  be  authorized 
to  take  tlio  place  of  the  deceased  with  regard  to  the  apprentice. 

Art.  173.  [167.  J — A  master  may  correct  his  indented  servant  or 
apprentice  for  negligence  or  other  misbehavior,  provided  he  does  it 
with  moderation,  and  provided  he  does  not  make  use  of  the  whip;  but 
he  can  not  exercise  such  rights  with  those  who  only  let  their  services. 

Art.  174.  [168.] — The  master  may  bring  an  action  against  any 
man  for  beating  or  maiming  his  servant,  but  in  such  case  he  must 
assign  as  a  cause  of  action,  his  own  damage  arising  from  the  loss  of 
his  service,  and  this  loss  must  be  proved  upon  the  trial. 

Art.  175.  [169.] — A  master  may  justify  an  assault  in  defense  of 
Ids  servant,  and  a  servant  in  defense  of  his  master,  the  master 
because  he  has  an  interest  in  his  servant,  not  to  be  deprived  of  his 
service ;  the  servant  because  it  is  part  of  his  duty  for  which  he 
receives  wages,  to  stand  by  and  defend  his  master. 

Art.  176.  [170.] — ^The  master  is  answerable  for  Che  oflfenses  and 
^toua-ofienses  committed  by  his  servants,  according  to  the  rules 
which  are  explained  under  the  title:  Of  quasi-contracts,  and  of 
offenses  and  quad-offenses. 

Art.  177.  [171.] — The  master  is  answerable  for  the  damage 
caused  to  individuals  or  to  the  community  in  general  by  whatever  is 
thrown  out  of  his  house  into  the  street  or  public  road,  and  inasmuch 
as  the  master  has  the  superintendence  and  police  of  his  house,  and 
is  responsible  for  the  faults  committed  therein. 
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riTLE  VII. 


OF  FATHER  AND  CHILD. 


CHAPTER  1. 
Of  Children  in  GenerdL 

Art.  178.  [197.1 — Children  are  either  legitimate,  illegitimate,  op 
legitimated. 

Art.  179.  [198.] — Legitimate  children  are  those  who  are  bom 
during  the  marriaga 

Art.  180.  [199.] — Illegitimate  children  are  those  who  are  bom  out 
of  marriage. 

Illegitimate  children  may  be  legitimated  in  certain  cases,  in  the 
manner  prescribed  by  law. 

Art.  181.  fzOO.] — There  are  two  sorts  of  illegitimate  children: 

Those  who  are  born  from  two  persons,  who,  at  the  moment  when 
such  children  were  conceived  might  have  legally  contracted  marriage 
with  eacb  other ;  and  those  who  are  born  from  persons  to  whose 
marriage  there  existed  at  the  time  some  legal  impediment 

Art.  182.  |201.] — Adulterous  bastards  are  those  produced  by  an 
unlawful  connection  between  two  persons,  who,  at  the  time  when  the 
child  was  conceived,  were,  eittier  of  them  or  both,  connected  by 
marriage  with  some  other  person. 

Ajir.  183.  [202.] — Incestuous  bastards  are  those  who  are  produced 
by  the  illegal  connection  of  two  persons  who  are  relations  within 
the  degrees  prohibited  by  law. 

CHAPTEil2. 

0/  LegilimcUe  Children, 

Sechon  1. 

Of  Legitimacy  Itesxdting  from  Marriage. 

Art.  184.  [203] — The  law  considers  the  husband  of  the  mother  as 
the  father  of  all  children  conceived  during  the  marriage. 

Art.  185.  [204] — The  husband  can  not  by  alleging  his  natural  im- 
potence, disown  the  child;  he  can  not  disown  it  even  for  cause  of 
adultery,  unless  its  birth  has  been  concealed  from  him,  in  which  case 
he  will  be  permitted  to  prove  that  he  is  not  its  father. 

Art.  186.  [205.1 — The  child  capable  of  living,  which  is  bom 
before  the  one  hundred  and  eightieth  day  after  the  marriag'e,  is  not 
presumed  to  be  the  child  of  the  husband  ;  every  child  born  alive  more 
than  six  months  after  c(mceptioii,  is  presumed  to  be  capable  of  living. 
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Art.  187.  [206.] — The  same  rule  applies  with  respect  to  the  child 
i)orn  three  hundred  days  aft«r  the  dissolution  of  the  marriage,  or 
after  the  sentence  of  separation  from  bed  and  board. 

Art.  188.  [207.  J — ^The  legitinoacy  of  the  child  bom  three  hundred 
(ilays  after  the  separation  from  bed  and  board  has  been  decreed,  may 
be  contested,  unless  it  be  proved  that  there  had  been  cohabitation 
l»etweim  the  husband  and  wife  since  such  decree,  because  it  is  always 
presamed  tkat  the  parties  have  obeyed  the  sentence  of  separation. 

But  in  case  of  voluntary  separation,  cohabitation  is  always 
presumed)  unless  the  contrary  be  proved. 

Art.  180.  j  208.] — The  presumption  of  paternity  as  an  incident  to 
the  mama^e  is  also  at  an  end,  when  the  remoteness  of  the  husband 
from  the  wife  has  been  such  that  cohabitation  has  been  physically 
impossible. 

Art.  190. — [209.] — The  husband  can  not  contest  the  legitimacy  of 
the  child  bom  previous  to  the  one  hundred  and  eightieth  day  of  mar- 
riage, ill  the  following  cases: 

1.  If  he  was  acquainted  with  the  circumstance  of  his  wife  being 
pregnant  previously  to  the  marriage. 

2.  If  he  was  present  at  the  registering  of  the  birth  or  baptism  of 
the  child  and  signed  the  same,  or  if  not  knowing  how  to  sign,  he  put 
his  «»rdiiiary  mark  to  it,  in  presence  of  two  witnesses. 

Art.  191. — [210.] — In  all  the  cases  above  enumerated,  where 
the  presimiption  of  paternity  ceases,  the  father,  if  he  intends  to  dis- 
pute tl)e  legitimacy  of  the  child,  must  do  it  within  one  month,  if  he 
'  1^  in  the  place  where  the  child  is  born,  or  within  two  months  after 
bis  return,  if  he  be  absent  at  that  time,  or  within  two  months  after 
the  discovery  of  the  fraud,  if  the  birth  of  the  child  was  concealed 
from  him,  or  he  shaU  be  barred  from  making  any  objection  to  the 
legitimacy  of  such  child. 

Airr.  Iy2.  [211.] — If  the  husband  die  without  having  made  such 
objection,  but  before  the  expiration  of  the  time  directed  by  law,  two 
mouths  shall  be  granted  to  iiis  heirs  to  contest  the  legitimacy  of  the 
child,  to  be  counted  from  tlie  time  when  the  said  child  has  taken 
possession  of  the  estate  of  the  husband,  or  when  the  heirs  shall  have 
been  dihtui'bed  by  the  child,  in  their  possession  thereof. 

Section  2. 

0/  the  Manner  of  Proving  Legitimate  Filiation, 

Art.  1*^3.  [212  ] — The  filiation  of  legitimate  children  may  be 
'proved  by  a  transcript  from  the  register  of  birth  or  baptism,  kept 
agreeably  to  law  or  to  the  usages  of  the  country. 

Art.  194.  [213.] — If  the  register  of  births  and  baptisms  is  lost,  or 
if  no  such  register  has  been  kept,  it  suffices  for  the  child  to  show 
that  he  has  oeen  constantly  considered  as  a  child  bom  during 
marriage. 

Airr.  19.5.   [214.] — ^The  being  considered  in  this  capacity  is  proved 
bv  a  sufficient  collection  of  facts  demonstrating  the  connection  of 
iliatiou  and  paternity  which  exists  between  an  individual  and  the 
kmily  to  which  he  belcnjs. 
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The  most  material  of  these  facts  are: 

That  such  individual  hc49  always  been  called  by  the  surname  of 
the  father  from  whom  he  pretends  to  be  born; 

That  the  father  treated  nim  as  his  child,  and  that  he  provided  as 
each  for  his  education,  maintenance  and  settlement  in  l^e; 

That  he  has  constantly  been  acknowledged  as  such  in  the  world; 

That  he  has  been  acknowledged  as  such  within  the  family. 

Abt.  196.  [215.] — ^If  there  be  neither  register  of  birth  or  baptism, 
nor  this  general  reputation,  or  if  the  child  has  been  registered  under 
a  false  name,  or  as  bom  of  unknown  parents,  also  if  the  child  has 
been  exposed  or  abandoned,  or  if  his  condition  has  been  suppressed, 
the  proof  of  his  legitimate  filiation  may  be  made  either  by  written 
or  oral  evidence. 

Aet.  197.  [216.1 — Proof  against  the  legitimate  filiation  may  be 
made  by  evidence  that  the  plaintiff  is  not  the  child  of  the  mother 
whom  he  pretends  to  be  his,  and  the  maternity  being  proved,  that 
he  is  not  the  child  of  the  husband  of  the  mother. 

CHAPTER  3. 
Of  lUegitimcUe  Children. 
Section  1. 
Of  LegUimation, 

Art.  198.  [217.1 — Children  born  out  of  marriage,  except  thoso 
who  are  born  from  an  incestuous  or  adulterous  connection,  may  be 
legitimated  by  the  subsequent  marriage  of  their  father  and  moUier, 
whenever  the  latter  have  legally  acknowledged  th  mu  for  their  children, 
either  before  their  marriage  l3y  an  act  passed  l»efore  a  notary  and 
two  witnesses,  or  by  their  contract  of  marriage  itself. 

Art.  199.  [219  1 — Children  legitimated  by  a  subsequent  marriage 
have  the  same  rights  as  if  they  were  born  dur  hg  marriage. 

Art.  200.  A  natural  father  or  mother  sha.l  have  the  power  to 
legitimate  his  or  her  natural  children  by  an  act  passed  before  a 
notary  and  two  witnesses,  declaring  that  it  is  tbe  intention  of  the 
parent  making  the  declaration  to  legitimate  t«uch  child  or  children. 
But  only  those  natural  children  can  be  legitimated  who  are  the 
oflFspring  of  parents  who,  at  the  time  of  c  )ncepti«)n,  could  have 
contracJed  marriage.  Nor  can  a  parent  legitirn  itc  ills  or  her  natural 
oflfepring  in  the  manner  prescrib  'd  in  this  article,  when  there  exists 
on  the  part  of  such  parent  legitima  e  ascendants  or  descendants. 

Art.  201.  [218.] — Legitimation  may  even  be  extended  to  deceased 
children  who  have  left  issue,  and  in  .hat  ca^e  it  inuicd  to  the  benefit 
of  such  issue. 

Section  2. 

0/  the  AcknotdedgmerU  of  lUegitimate  Children, 

Art.  202.  [220.] — Illegitimate  children  who  have  been  acknowl- 


OF  FATHER  AND  CHILD.  27 

edged  by  their  father,  are  called  natural  children;  those  who  have 
not  been  acknowlovlged  by  their  father,  or  whose  father  and  mother 
were  incapable  of  contracting  marriage  at  the  time  of  conception, 
or  whose  father  is  uoknown,  are  contradistingoished  by  the  appel- 
lation of  bastards. 

Abt.  203.  [221.] — ^The  acknowledgment  of  an  illegitimate  child 
shall  be  made  by  a  declaration  executed  before  a  notary  public,  in 
presence  of  two  witnesses,  by  the  father  and  mother  or  either  of 
them,  wheneyer  it  shall  not  have  been  made  in  the  registering  of  the 
birth  or  baptism  of  such  child. 

Art.  204  [222]— Such  acknowledgment  shall  not  be  made  in 
favor  of  children  whose  parents  were  incapable  of  contracting 
marriage  at  the  time  of  conception. 

Abt.  205.  [223.] — ^The  acknowledgment  made  by  the  father 
without  the  concurrence  or  consent  of  the  mother,  shall  have  eiTect 
only  with  respect  to  the  father. 

A'rr.  206.  [224.] — Illegitimate  children,  thou  irh  duly  acknowledged, 
can  not  claim  the  righto  of  legitimate  children.  The  rights  of 
natural  children  are  regulated  under  the  title:  0/  Successions, 

Abt.  207.  [225.] — ^Every  claim,  set  up  by  natural  children,  may 
be  contested  by  those  who  have  any  interest  therein. 

Abt.  208.  [226.] — Illegitimate  children,  wlio  have  not  been  legally 
acknowledged,  may  be  allowed  to  prove  tueir  p^itemal  descent. 

Abt.  209.  [227.) — ^In  the  case  where  the  proof  of  paternal  descent 
is  authorized  by  the  preceding  article,  the  proof  may  be  made  in 
either  of  the  following  ways: 

L  By  all  kinds  of  private  writings,  in  which  the  father  may  have 
acknowledged  the  bastard  as  bis  child,  or  may  have  called  him  so; 

2.  When  the  father,  either  in  public  or  in  private,  has  acknowl- 
edged him  as  his  child,  or  has  called  him  so  in  conversation,  or  has 
caused  him  to  be  educated  as  such; 

3.  When  the  mother  of  the  child  was  known  as  living  in  a  state 
of  concubinage  with  the  father,  and  resided  as  such  in  his  house  at 
the  time  when  the  child  was  conceived. 

Akf.  210.  [228  J— The  oath  of  the  mother,  supported  by  proof  of 
the  cohabitation  of  the  reputed  father  with  her,  out  of  his  liouse,  is 
not  sufficient  to  establish  natural  paternal  descent,  if  the  mother  be 
known  as  a  woman  of  dissolute  manners,  or  as  having  had  an  unlaw- 
ful connection  with  one  or  more  men  (other  than  the  man  wliom  she 
declares  to  be  the  father  of  the  child)  either  before  or  since  clie  bii'th 
of  the  child. 

Abt.  211.  |229.] — In  case  of  rape,  whenever  the  time  of  pu -h  rape 
shall  agree  with  the  time  of  conception,  the  ravisher  may,  at  the  suit 
of  the  parties  concerned,  be  declared  to  be  the  father  of  the  child. 

Art.  212.  [230.] — ^Illegitimate  children  of  every  description  may 
make  proof  of  their  maternal  descent,  provided  the  mother  be  n'>t  a 
married  woman. 

But  the  child  who  will  make  such  proof  shall  be  bound  to  8how 
that  he  is  identically  the  same  person  as  the  child  whom  the  motlier 
brought  forth. 

Abt.  213.  [231.] — The  foundHng,  whom  persons  from  charity  have 
received  and  brought  up,  can  not  be  claio^ed  by  its  father  and  mother. 
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unless  they  prove  that  the  child  was  taken  from  them  by  force,  fraud 
or  accident 

No  other  relation  can  claim  a  foundling  without  having  first 
obtained  the  tatorship  of  the  foundling,  and  given  s^carity  in  a  sum 
sufficient  for  the  reimbursement  of  the  expenses  which  it  has 
incurred. 

CHAPTER  4. 

Of  Adoption. 

Art.  214.  Any  person  may  adopt  another  as  his  child,  except 
those  illegitimate  children  whom  the  law  prohibits  him  from 
acknowledging;  but  such  adoption  shall  not  interfere  with  the  rights 
of  forced  heirs. 

The  person  adopting  must  be  at  least  forty  years  did  and  must  be 
at  least  fitteen  years  older  than  the  person  adopted. 

The  person  adopted  shall  have  all  the  rights  of  a  legitimate  child 
in  the  estate  of  the  person  adopting  him  except  as  above  stated. 

Married  persons  must  concur  in  adopting  a  child.  One  of  them 
can  not  adopt  without^the  consent  or  the  other. 

CHAPTER  5. 

Of  Paternal  AtUhorUy. 

Section  1. 

Of  the  Duties  of  ParerUs  towards  their  L'*gitimale  Children,  and  of  the 
Duties  of  Legitimate  Children  towards  their  Parents, 

Art.  215.  [233.]— A  child,  whatever  be  his  age,  owes  honor  and 
reftpect  to  his  father  and  mother. 

Art.  21G.  [234.] — A  child  remains  under  the  authority  of  his 
father  and  mother  until  his  majority  or  emancipation. 

In  case  of  difference  between  the  parents,  the  aathority  of  the 
father  prevails. 

Art.  217.  [235.] — As  long  as  the  child  remains  nnder  the  authority 
of  his  father  and  mother,  he  is  bound  to  obey  them  in  every  thing 
which  is  not  contrary  to  good  morals  and  the  laws. 

Art.  218.  [236. J— A  child  under  the  age  of  puberty  can  not  quit 
the  paternal  house  without  the  permission  of  his  father  and  mother, 
who  have  a  right  to  correct  him,  provided  it  be  done  in  a  reasonable 
manner. 

Art.  219.  [237.] — ^The  father  and  mother  have  a  right  to  appoint 
tutors  to  their  children,  as  is  directed  in  the  title:  Of  Minors,  of 
iheir  Tutorshir)  and  Emancipation, 

Art.  220.  [238.]— Fathers  and  mothers  may,  during  their  life, 
delegate  a  part  of  their  authority  to  teachers,  schoolmasters  and 
others  to  whom  they  intrust  their  children  for  their  education,  saoh 
as  the  power  of  restraint  and  correction,  so  far  as  may  be  necessary 
to  answer  the  purposes  for  which  they  employ  them. 
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They  have  also  the  right  to  bind  their  children  as  apprentices. 

Abf.  221.  [267.]  —The  father  is,  during  the  marriage,  administra- 
tor of  the  estate  of  his  minor  children. 

He  is  accountable  both  for  the  property  and  reyenues  of  the 
estates,  the  use  of  which  he  is  not  entitled  to  by  law,  and  for  the 
property  only  of  the  estates,  the  usufruct  of  which  the  law  gives 
him. 

This  administration  ceases  at  the  time  of  the  majority  or  emanci- 
pation of  the  children. 

Art.  222.  Pi*operty  belonging  to  minors,  both  of  whose  parents  ' 
are  living,  may  be  sold  or  mortgaged,  and  any  other  step  may  be 
token  affecting  their  interest,  in  the  same  manner  and  by  pursuing 
the  same  forms  as  in  cose  of  minors  represented  by  tutors,  the  father 
occupying  the  place  and  being  clothed  with  the  powers  of  the  tutor. 

An  undertntor  ad  hoc  shall  be  appointed  by  the  court,  contradic- 
torily with  whom  the  proceedings  shall  be  carried  on. 

Art.  223.  [233.] — F:*thers  and  mothers  shall  have,  during  marriage, 
the  enjoymeuL  of  the  estate  of  their  children  until  their  majority  or 
emancipation. 

Art.  224.  [240.]-rThe  obligations  resulting  from  this  enjoyment 
shall  be: 

1.  The  same  obligations  to  which  usufructuaries  are  subjected; 

2.  To  support,  to  mamtain  and  to  educate  their  children  accord- 
ing to  their  situation  in  life. 

Art.  225.  [241.] — The  usufruct  in  case  of  separation  from  bed  and 
board,  shall  take  place  in  toto,  in  favor  of  either  father  or  mother, 
who  shall  have  obtained  such  separation,  and  shall  be  subjected  to 
the  conditions  prescribed  in  the  preceding  article. 

Art.  226.  [242.]— This  usufruct  shall  not  extend  to  any  estate, 
which  the  children  may  acquire  by  their  own  labor  and  industry,  nor 
to  such  estate  as  is  given  or  left  them  under  the  express  condition 
that  the  father  and  mother  shall  not  enjoy  such  usufruct 

Art.  22T.  [243. J — Fathers  and  mothers,  by  the  very  act  of  marry- 
ing, contract  together  the  obligation  of  supporting,  maintaining,  and 
educating  their  children. 

Art.  228.  [244.] — A  child  has  no  right  to  sue  either  his  father  or 
mother  for  the  purpose  of  obtaining  a  marriage  settlement  or  other 
advancement 

Art.  229.  [245.] — Children  are  bound  to  maintain  their  father  and 
mother  and  other  ascendants,  who  are  in  need;  and  the  relatives  in 
the  direct  ascending  line  are. likewise  bound  to  maintain  their  needy 
descendants,  this  obligation  being  reciprocal. 

They  are  also  bound  to  render  reciprocally  all  the  services  which 
their  situation  can  require,  if  they  should  become  insane. 

Art.  230.  |246.] — By  alimony  we  understand  what  is  necessary  for 
the  nourishment,  lodging  and  support  of  the  person  who  claims  it. 

It  includes  the  education,  when  the  person  to  whom  the  alimony 
is  due,  is  a  minor. 

Art.  231.  [247. J — ^Alimony  shall  be  granted  in  proportion  to  the 
wants  of  the  person  requiring  it^  and  the  circumstances  of  those  who 
are  to  pay  it 

Art.  232.  [248.  j— When  the  person  who  gives  or  receives  alimony 
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is  replaced  in  such  a  situation  that  the  one  can  no  longer  give,  or 
that  the  other  is  no  longer  in  need  of  it,  in  whole  or  in  part,  the 
discbarge  from  or  reduction  of  the  alimony  may  be  sued  for  and 
granted. 

Art  233.  [249.] — ^If  the  person,  whose  duty  it  is  to  furnish 
alimony,  shall  prove  that  he  is  imable  to  pay  the  same,  the  judge 
may,  after  examining  into  the  case,  order  that  such  person  shall 
receive  in  his  house,  and  there  support  and  maintain  the  person  to 
whom  he  owes  alimony. 

Art.  234.  1 250]  — ^The  judge  shall  pronounce  likewise  whether  the 
&.ther  or  mother  who  may  offer  to  receive,  support  and  maintain  the 
child,  to  whom  he  or  she  may  owe  alimony,  in  his  or  her  house,  shall 
be  dispensed  in  that  case  from  the  obligation  of  paying  for  it 
elsewhere. 

Art.  235.  [251. J — Fathers  and  mothers  owe  protection  to  their 
children,  and  of  course  they  may,  as  long  as  their  children  are  under 
their  authority,  appear  for  them  in  court  in  everr  kind  of  civil  suit, 
in  which  they  may  be  interested,  and  they  may  likewise  accept  any 
donation  made  to  them. 

Art.  236.  [252.] — Fathers  and  raothors  may  justify  th^^mselves  in 
an  action  begun  against  them  for  assault  au<l- battery,  if  they  have 
acted  in  the  defense  of  the  persons  of  their  children. 

Art.  237.  |253.] — Fathers  and  mothers  are  answerable  for  the 
oflfens'>s  or  quasi-offen^es  committed  bv  their  children,  )•«  the  cases 
prescribed  under  the  title;  Of  Quasi- Coniractts,  and  of  Offenses  and 
Quasi- Offenses, 

Section  2. 

Of  the  Duties  of  Parents  toward  their  TllegUimate  Children^  and  of  the 
Duties  of  lUeyitiTnate  Children  toward  their  Fartnts. 

Art.  238.  [254.] — Illegitimate  children  generally  speaking,  belong 
to  no  family,  and  have  no  relations;  accordingly  they  are  not 
submitted  to  the  paternal  authority,  even  when  they  have  been  legally 
acknowledged. 

Art.  239.  [255.] — ^Nevertheless  nature  and  humanity  establish 
certain  reciprocal  duties  between  fathers  and  mothers  and  their 
illegitimate  children. 

Art.  240.  [256.] — Fathers  and  mothers  owe  alimony  to  their 
illegitimate  cldldren,  when  they  are  in  need ; 

Illegitimate  children  owe  likewise  alimony  to  their  father  and 
mother,  if  they  are  in  need,  and  if  they  themselves  have  the  means 
of  providing  it. 

Art.  241.  [257.] — ^Illegitimate  children  have  a  right  to  claim  this 
alimony,  not  only  from  their  father  and  mother,  but  even  from  their 
heirs  after  their  death. 

Art.  242.  [258.] — ^But  in  order  that  they  may  have  a  right  to  sue 
for  this  alimony,  they  must: 

1.  Have  been  legally  acknowledged  by  both  their  father  and 
mother,  or  by  either  of  them  from  whom  they  claim  alimon,\ ;  or  they 
must  have  been  declared  to  be  their  children  by  a  judgment  duly 
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pronounced,  in  cases  in  which  they  may  be  admitted  to  prove  their 
paternal  or  maternal  descent; 

2.  They  mast  prove  in  a  satisfactory  manner  that  they  stand 
abBoIntely  in  need  of  such  aHmony  for  their  support. 

Akt.  243.  [260.] — ^The  obhgation  of  giving  such  alimony  ceases, 
when  the  illegitimate  child  is  able  to  earn  his  subsistence  by  labor,  or 
whenever  his  father  or  mother  have  caused  him  to  be  instructed  in 
an  art,  trade  or  profession  fit  to  procure  him  a  sufficient  livelihood, 
nnlesa  some  continual  sickness  or  infirmity  prevents  such  child  from 
working  for  his  subsistence. 

The  debt  of  alimony  ceases  likewise  to  l>e  due  from  the  estate  of 
the  father  or  mother  of  the  illegitimate  child  whenever  either  of  them 
has  provided  during  his  or  her  life  a  sufficient  maintenance  for  his 
or  her  illegitimate  child,  or  have  made  to  him  donations  or  other 
advantag'es  which  may  be  sufficient  for  that  piwpoae. 

Art.  244.  [261.] — ^The  other  rules  established  respecting  alimony 
to  be  granted  lo  legitimate  children,  take  place  likewise  with  respect 
to  illegitimate  children,  except  so  far  as  they  may  be  contrary  to  the 
foregoing  provisions.  ^ 

Abt.  245.  [262.] — Alimony  is  due  to  bastards,  though  they  be 
adulterous  and  incestuous,  by  the  mother  and  her  ascendants. 


TITLE  VIII. 


OF   MINORS, 

Of  their  Tutorship  and  Emancipation, 


CHAPTER  1. 

Of  Tutorship, 

Section  L 

Oeneral  DisposUionB, 

Abt.  246.  The  minor  not  emancipated  is  placed  under  the 
authority  of  a  tutor,  after  the  dissolution  of  the  marriage  of  his 
father  and  mother. 

Abt.  247.  [264.] — There  are  four  sorts  of  tutorships: 

Tutorship  by  nature; 

Tutorship  by  will; 

Tutorship  by  the  effect  of  the  law; 

Tutorship  by  the  appointment  of  the  judge. 
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Art.  248.  [265.] — ^Tutorship  by  nature  takes  place  of  right;  every 
other  kiud  of  tutorship  muse  either  be  confirmed,  or  given  by  the 
judge. 

Aot.  249.  [266.]— For  every  sort  of  tutorship,  the  tutor  i» 
accountable. 

Sechion  2. 
0/  Tutorship  by  Nature. 

Art.  250.  [2G8.] — After  th«  dissolution  of  marriage  by  the  death 
of  either  hubbana  or  v/ife,  the  tui«)r8hip  of  minor  children  belongs 
of  right  to  the  surviving  mother  or  father. 

This  is  whnt  is  called  tutorship  by  nature. 

Art.  251  [269.] — ^Tutors  by  nature  are  bound  to  cause  an  inven- 
tory to  be  made,  and  an  undertuloi*  to  be  appointed,  but  they  are  not 
compelled  to  give  security. 

They  are  required  to  gi  ve  a  special  mortgage,  or  to  cause  the  legal 
mortgage  in  favor  of  the  minor  to  be  inscribed  in  the  manner  here- 
after provided. 

Art.  252.  [415.] — If  a  wife  happens  to  be  pregnant  at  the  time  of 
the  death  of  her  husband,  no  tutor  shall  be  appointed  to  the  c-hild 
till  after  his  birth;  but,  if  it  should  be  necessary,  the  judge  may 
appoint  a  curator  for  the  preservation  of  the  rights  of  the  unborn 
child,  and  for  the  administration  of  the  estate  which  may  belong  to 
such  child.  At  the  birth  of  the  posthumous  child,  such  curator  snail 
be  of  right  the  undertutor. 

Art.  253.  [271.] — ^The  mother  is  not  compelled  to  accept  the 
tutorship  of  her  mijior  children,  but  in  case  she  refuses,  she  shall  be 
bound  to  fulfill  the  duties  of  a  tutor,  until  she  has  caused  a  tutor  to 
be  appointed. 

The  mother,  who  refuses  the  tutorship  of  her  children,  retains  the 
superintendence  of  them,  and  the  care  of  their  education.  The 
tutor,  in  such  a  case,  is  merely  intrusted  with  what  concerns  the 
administration  of  their  property. 

Art.  254.  .[472.] — If  the  mother,  who  is  tutrix  to  her  children, 
wishes  to  marry  again,  she  must,  previous  to  the  celebration  of  the 
marriage,  apply  to  the  judge  in  order  to  have  a  meeting  of  the 
family  called  for  the  purpose  of  deciding  whether  she  shall  remain 
tutrix.  If  she  shall  neglect  to  call  such  a  meeting,  she  shall  be  ipso 
facto  deprived  of  the  tutorship,  and  together  with  her  husband  shall 
be  answerable  in  solidum  for  ah  the  consequences  of  the  maladmin- 
istration of  the  tutorship  unduly  kept  by  her,  and  the  estate  of  the 
husband  shall  be  legally  mortgaged  as  a  security  for  that  responsi- 
bility from  the  day  that  the  mortgage  has  been  inscribed  in  the 
manner  reqiured  by  law. 

Art.  255.  [273.] — When  the  family  meeting  shall  retain  the 
mother  in  the  tutorship,  her  second  husband  becomes  of  necessity 
the  cotutor,  who  for  the  admiuistratitm  of  the  property,  subsequently 
to  his  marriage,  becomes  bound  in  solido  with  his  wife. 

Art.  256.  [274.] — ^Tne  mother  is  of  right  the  tutrix  of  her  natural 
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diild  not  acknowleclged  by  tbe  father,  or  acknowledged  by  him  alone 
without  her  concuiTeuce. 

After  the  death  of  the  mother,  the  father  is  of  right  the  tutor  of 
his  natnral  child  acknowledged  by  him  alone. 

The  natural  child,  aclioowledged  by  both,  has  for  tutor,  first  the 
faUier,  in  default  of  him,  the  moiher. 

SzonoN  3. 

0/  the  Tutorship  Ij  Will 

Abt.  237.  [^76.] — The  right  of  appointing  a  tutor,  \  "ether  a  rela- 
tion or  a  stranger,  belongs  exclusively  to  thj  father  or  mother  dying 
last 

This  is  called  lutorsh'p  by  will,  because  generally  it  is  given  by 
testament;  but  it  may  likewise  bo  given  by  any  declaratiou  by  the 
surviying  father  or  mother,  executed  before  a  notary  and  two 
witnesses. 

Abt.  258.  [27C.] — ^The  mother  who  has  married  again,  and  who 
has  not  been  maintained  in  the  tutorsbip  of  the  children  of  her  prece- 
ding marriage  or  marriages,  has  no  right  to  appoint  a  tutor  to  them. 

The  fiither  or  moiher  a;;ainst  whom  a  judgment  of  divorce  has 
been  obtaiucd  has  no  right  to  appoint  a  tutor  to  the  children  who 
are  the  iBSue  of  the  marriage  which  has  been  dissolved. 

Art.  259.  [277.1 — The  tutor  by  will  is  not  compelled  to  accept 
the  tutorship  to  which  he  is  appointed  by  the  ^ther  or  mother. 

But  if  he  refuses  the  tutorship,  he  loses  in  that  case  all  the  legacies 
and  other  advantages,  which  the  person  who  appointed  him  may 
have  made  in  his  favor  under  a  persuasion  that  he  would  accept  this 
trust 

Art.  2G0.  [278.] — The  judge  may  refuse  to  confirm  the  tutorship 
given  by  the  surviving  father  or  mother,  if  he  deems  it  conducive  to 
tiie  interest  of  the  minor,  provided  it  be  by  and  with  the  advice  of 
the  family  meeting. 

In  this  case  a  tutor  is  appointed  to  the  minor  agreeably  to  tho 
rules  hereafter  prescribed. 

Abt.  270.  [279.] — ^The  father  or  mother  who  is  entitled  to  the 
tutorship  of  the  natural  child,  according  to  the  provisions  of  article 
256,  can  choose  a  tutor  for  him,  whose  appointment,  to  be  valid^ 
must  be  approved  by  the  judge. 

Art.  262.  [280.] — If  the  parent  who  died  last  has  appointed 
several  tutors  to  the  children,  the  person  first  mentioned  snail  be 
alone  charged  with  the  tutorship,  and  the  second  shall  not  be  called 
to  it,  except  in  case  of  the  death,  absence,  refusal,  incapacity  or 
displacing  of  tho  firsti  and  in  like  manner  as  to  the  others  m 
BQcoeesion. 

Section  4. 

0/  the  Tutonhip  by  the  Efeci  of  the  Law. 

Abt.  263.  [281.]*-When  a  tutor  has  not  been  appointed  to  the 
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minar  by  father  or  mother  dying  last,  or  if  the  tutor  thus  appointed 
has  nlpt^been  confirmed  or  has  been  excused,  then  the  judge  ought 
to  appoint  to  the  tutorship  the  nearest  ascendant  in  the  direct  line 
of  the  minor. 

Art.  26i.  [282.] — ^In  case  there  shall  be  more  than  one  ascendant 
in  the  same  degree,  in  the  direct  line,  but  of  different  sexes,  the 
tutorship  shall  be  given  to  the  male. 

Art.  265.  [288.] — In  case  there  shall  be  more  than  one  ascendant 
in  the  same  degree,  in  the  direct  line,  and  of  the  same  sex,  the  judge 
shall  appoint  one  of  them  as  tutor  by  and  with  the  advice  of  the 
family  meeting. 

Art.  266.  [284.] — ^The  grandmother  of  the  minor  is  the  only 
woman  who  has  a  right  to  claim  the  tutorship  by  the  effect  of  the 
law,  but  she  is  not  compelled  to  accept  it. 

Art.  267.  [285.] — ^In  cas3  the  minor  has  no  ascendant  in  the 
direct  line,  the  tutorship  shall  be  given  to  the  nearest  of  kin  iu  the 
collateral  line. 

And  if  there  are  two  or  more  relations  in  the  same  degree,  the 
judge  shall  appoint  one  of  them  by  and  with  the  advice  of  the 
family  meeting. 

Art.  268.  [286.] — ^The  relation  even  in  the  fourth  dej]^ree  inclu- 
sively, who  refuses  to  take  charge  of  the  tutorship,  is  responsible  to 
the  minor  for  all  Josses  and  damages  which  may  result  therefrom. 

Art.  269.  [287. j —Under  the  name  relation  are  not  included 
connections  by  afiinity. 

SccnoN  5. 

0/  Dative  Tutorship. 

Art.  270.  [288.] — ^Whcn  a  minor  is  an  orphan,  and  has  no  tutor 
appointed  by  his  father  or  mother,  nor  any  relations  who  may  claim 
the  tutorship  by  the  effect  of  the  law,  or  when  the  tutor  appointed 
in  some  of  the  modes  above  expressed,  is  liable  to  be  excluded 
according  to  the  rules  hereafter  established,  or  is  excused  legally,  in 
such  cases  the  judge  shall  appoint  a  tutor  to  the  minor, by  and  with 
the  advice  of  the  family  uee ting. 

Art.  271.  Whenever  it  shall  occur  that  no  one  will  take  upon 
himself  the  tutorship  of  a  minor,  and  comply  with  ex  sting  laws  by 
giving  the  required  security,  it  shall  be  the  duty  of  the  judge  to 
summon  a  family  meeting,  and  with  its  advice  to  nominate  one 
discreet  and  responsible  person  in  the  parish  to  be  tutor,  and  another 
to  be  undertutor,  who  shall  in  all  respects  comply  with  existing  laws 
in  relation  to  tutors,  except  that  of  giving  bond.         %- 

Art.  272.  [296.] — ^The  judge  can  appoint  a  tutor  to  a  foundling  or 
a  child  abandoned,  giving  the  preference  always  to  the  person 
protecting  it 
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Seoiion  6. 
Of  the  Undeiiator. 

Art.  273.  [300.] — In  every  tutorship  there  shalt  be  an  nndei- 
tator,  whom  it  shall  be  the  daty  of  the  jadge  to  appoint  at  the  time 
the  letters  of  tutorship  are  certified  for  the  tucor. 

Art.  274  The  undertutor  shall,  prior  to  his  entering  upon  the 
exercise  of  his  duties,  take  an  oath  before  the  proper  officer,  that  he 
will  well  and  faithfully  fulfill  his  trust 

Aet.  275.  [301.] — it  is  the  duty  of  the  undertutor  to  act  for  the 
minor,  whenever  the  interest  of  the  minor  is  in  opposition  to  the 
interesu  of  the  tuix>r. 

If  the  tu'or  should  neglect  to  render  his  annual  account  as 
required  by  law,  the  und-r tutor  must  give  notice  to  the  judge  having 
jurisdiction,  that  tho  tutor  lias  failed  to  account,  whereupon  the 
judge  shall  ord^*r  the  tutor  to  render  his  accoimt. 

Abt.  276.  [302.] — ^The  undertutor  can  not  be  a  member  of  family 
meetings,  but  he  must  be  present  for  the  purpose  of  advising,  and 
when  he  is  of  opinion  that  t!ie  determination  of  the  meeting  is 
injurious  to  the  interests  of  the  minor,  it  is  his  duty  to  oppose  the 
homologation  of  the  proceedings. 

Art.  277.  Whenever  an  undertutor  shall  refuse  to  approve  of  the 
deliberations  of  a  family  meeting,  or  object  to  their  homologation, 
the  court  shall  decide  whether  the  opposition  is  well  founded,  and  if 
not,  the  opposition  shall  be  overruled,  and  the  deliberations  homolo- 
gated, as  if  n )  opposition  had  taken  place.  When  the  court  shall 
decide  that  the  opposition  of  the  undertutor  is  unfounded,  and  shall 
homologate  the  deliberations  of  the  family  meeting,  the  undertutor 
who  shall  have  made  the  opposition,  shall  be  exonerated  from  all 
responsibility. 

Art.  278.  The  undertutor  who  fails  or  neglects  to  cause  to  be 
inscribed  in  the  manner  reqiured  by  law,  the  evidence  of  the  minor's 
legal  mortgage  against  his  tutor,  shall  be  liable  for  all  the  damages 
which  the  minor  may  sustain  in  consequence  of  such  failure  or 
neglect;  and  this  claim  for  damages  shall  not  be  prescribed  so  long 
as  the  m'nor's  right  of  action  exists  against  his  tutor. 

Art.  279.  [303.] — ^The  tutorship  does  not  devolve  on  the  under- 
tutor, when  it  is  vacant 

But  when  it  becomes  necessary  to  appoint  another  tutor,  it  is  the 
duty  of  the  undertutor,  under  his  responsibility,  to  cause  such 
appointment  to  be  made. 

Art.  280.  [301.1 — The  duties  of  the  undertutor  are  at  an  end  at 
the  same  time  with  the  tutorship. 

Section  7. 

Of  Family  Medings. 

Art.  281.  [305.] — ^Family  meetings,  in  all  cases  in  which  they 
are  required  by  law,  for  the  interest  of  minors  or  of  other  persons, 
most  be  composed  of  at  least  five  relations,  or  in  default  of  rela- 
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tions,  friends  of  him  on  whose  interests  they  are  called  upon  to 
deliberate. 

These  relations  or  friends  mast  be  selected  from  among  those 
domiciliated  in  the  parish  in  which  the  meeting  is  held,  or  in  a 
neighboring  parish  provided  they  do  not  reside  at  a  distance  exceed- 
ing thirty  miles. 

Abt.  282.  [306.] — The  relations  shall  ba  selected  according  to 
iheir  proximity  beginning  with  the  nearest 

The  relation  shall  be  preferred  to  the  connection  of  the  same 
degree,  and  among  relations  of  the  same  degree,  the  eldest  shall  be 
preferred. 

Art.  283.  Any  person  who  shall  have  interests  conflicting  with 
those  of  a  minor,  in  any  matter  in  which  a  family  meeting:  may  be 
necessary,  shall  be  incompetent  to  be  a  m«^mber  of  said  famijy 
meeting,  although  he  be  one  of  the  nearest  relations. 

Art.  284.  [307.] — The  appointment  of  the  members  of  the  family 
meeting,  shall  be  made  by  the  judge. 

Art.  285.  [308.] — ^The  family  meeting  shall  be  held  before  the 
recorder  of  the  parish,  a  justice  of  the  peace,  or  notary  public 
appointed  by  the  judge  for  the  purpose.  It  shall  be  called  for  a 
fixed  day  and  hour,  by  citations  deUvered  at  least  three  days  before 
the  day  appointed  for  the  meeting. 

The  family  meeting  may  be  held  at  an  earlier  day  by  coilsent  of 
the  members  composing  it  and  the  underiutor. 

Art.  286.  If  any  relative  of  a  minor,  after  having  been  legally 
summoned  to  compose  a  family  meeting,  shall  fail  to  attend,  he  shall 
be  liable  to  a  fine,  at  the  discretion  of  the  court  ordering  the  family 
meeting,  not  exceeding  twenty  dollars,  to  be  applied  by  the  court 
toward[s  defraying  the  expenses  of  convoking  and  holding  such 
family  meeting.  This  fine  shall  be  collected  in  the  same  manner  as- 
those  imposed  on  witnesses  failing  to  attend,  after  having  been, 
regularly  summoned. 

Art.  287.  If  any  relative  of  a  minor,  after  having  been  legally 
summoned  to  compose  a  family  meeting,  shall  neglect  to  attend,  the 
officer  holding  the  meeting  shall  have  power  to  appoint,  instanter^ 
friends  to  compose  or  complete  such  family -meeting,  as  in  default  of 
relations. 

Art.  288.  The  notices  delivered  by  the  officer  in  whose  office  the 
family  meeting  is  to  be  held,  to  the  members  who  are  to  compose  it, 
shall  have  the  same  cfiect,  legally,  as  a  summons  served  by  the 
sheriff. 

Art.  289.  [309.] — ^Tho  members  of  the  family  meeting,  before 
commencing  their  deliberations,  shall  take  an  oath  before  the  officer 
before  whom  the  meeting  is  held,  to  give  their  advice  according  to 
the  best  of  their  knowledge,  touching  the  interests  of  the  persji^  on. 
which  they  are  called  upon  to  deliberate. 

Art.  290.  [310.] — Whenever  the  officer,  before  whom  the  family 
meeting  is  to  be  held,  shall  think  proper  to  adjourn  it  in  consequence 
of  the  absence  of  a  member,  or  to  prorogue  it  for  want  of  time  to 
terminate  the  business  in  one  day,  he  can  order  the  adjounmient  or 
prorogation. 

Art.  291.  [311.]-^The  officer  before  whom  the  family  meeting  ia 
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lield,  most  make  a  {utrticnlar  proces  verbal  of  the  deliberationa, 
^anse  the  members  erf  tLe  faiuily  to  sign  it,  if  they  know  how  to 
sign,  sign  it  himself,  and  deliver  a  copy  to  the  parties  that  they  may 
have  it  homologated. 

Seotion  8. 

0/  the  Causes  which  Dispense  or  Excuse  from  the  Tutorship. 

Art.  292.  [312.]— The  following  persons  are  dispensed  or  excused 
irom  the  tutorship  by  the  privilege  of  their  offices  or  functions: 

1.  The  Governor  and  the  Secretary  of  State; 

2.  The  judges  of  the  different  courts  of  this  State  and  the  officers 
of  the  same; 

3.  The  Mayor  of  the  city  of  New  Orleans; 

4.  The  CJollector  of  the  Customs; 

5.  T^e  officers  and  soldiers  attached  to  the  regular  troops,  Wiiethor 
on  land  or  sea  service,  employed  and  in  actual  service  in  this  State, 
and  all  the  officers  who  are  intrusted  in  this  State  with  any  mission 
from  the  Government,  as  long  as  they  are  employed; 

6.  Preceptord  and  other  persons  keeping  public  schools,  as  long 
as  they  remain  in  the  useful  and  actual  exercise  of  their  profession; 

7.  Ministers  of  the  gospel. 

Art.  293.  [313.] — The  persons  mentioned  in  the  preceding  article, 
who  have  accepts  d  a  tutorship  posterior  to  their  beiug  invested  with 
the  offices,  engaged  in  the  service,  or  intrusted  with  the  mission 
which  dispenses  from  it,  shall  not  be  admitted  to  be  excused  on  that 
account 

Art.  294.  [314.] — Those,  on  the  contrary,  who  shall  have  been 
invested  with  offices,  who  shall  have  engaged  in  the  service,  or  shall 
have  been  intrusted  with  commissions,  posterior  to  their  acceptation 
and  administration  of  a  lutorship,  may,  if  they  do  not  choose  to 
continue  to  act  as  tutor,  be  excused  from  the  tutorship,  and  apply 
for  the  appointment  of  another  tutor  to  suppiy  their  place. 

Akt.  295.  [316.] — No  person,  who  is  not  a  relation  of  the  minor 
by  consanguinity,  or  who  is  only  related  to  him  beyond  the  fourth 
d^rce,  din  be  compelled  to  accept  the  tutorship. 

Abt.  296.  [3 1 6wl — Eveiy  person  who  has  attained  the  age  of  sixty- 
five  years,  may  refuse  to  be  a  tutor. 

The  person  who  shall  have  been  appointed  prior  to  that  age,  may 
be  excused  from  tlie  tutorship  at  the  age  of  seventy  years. 

Aar.  297.  [317.] — Every  person  affected  with  a  se  ious  infirmity, 
may  be  excused  from  the  tutorship,  if  this  infirmity  be  of  such 
nature  as  to  render  him  incapable  of  transacting  his  own  business. 

He  may  even  be  discharged  from  the  tuioiship,  if  such  infirmity 
has  befallen  him  after  his  appointment  « 

Art.  298.  [318.] — ^The  person  who  is  appointed  to  two  tutorships 
has  a  legal  excuse  for  not  accepting  a  third. 

He  who,  being  a  husband  or  father,  shall  have  already  been 
appointed  to  one  tutors&ip,  shall  not  be  compelled  to  accept  a  second 
tutorship,  except  it  b&  that  of  his  own  children. 

Asr.  299.  [319.J — The  tutor,  who  has  excuses  to  offer  against  hia 
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appointment,  mnst  propose  them  to  the  judge  who  has  ftppointecl 
huOi  within  ten  days  after  he  has  been  acquainted  with  his  appoint- 
ment, or  after  the  same  shall  have  been  notified  to  him,  which  period 
shall  be  increased  one  day  for  every  ten  miles  distance  fiom  hia  resi- 
dence to  the  place  where  his  appointment  was  made,  and  after  this 
delay  he  shall  no  longer  be  admitted  to  offer  any  excuse,  unless  be 
has  sufficient  reason  to  account  for  such  delay. 

Abt.  300.  [320.] — ^During  the  tima  of  the  pendency  of  the  litiga- 
tion relative  to  the  validity  of  his  excuscR,  the  tutor  who  is  appointed 
shall  be  bound  provisionally  to  administer  as  such,  until  he  shall 
have  been  regularly  discharged.  "^ 

Abt.  301.  [321.] — The  causes  herein  expressed,  or  any  other^ 
can  not  excuse  the  father  from  the  obligation  ol  accepting  the  tutor* 
ship  of  bis  children. 

Sechon  9. 

■ 

Of  (ho  Tncffpacily  for,  the  Exclusion  from,  ani  Deprivalion  of  (he 

Tutorship. 

Anr.  303.  [322.]— The  foUowiug  persons  can  cot  bo  tutors, 
to  wit: 

1.  Minors,  except  the  father  and  mother; 

2.  Women,  except  the  mother  and  grandmother; 

3.  Idiots  and  lunatics; 

4.  Those  whose  infirmities  prevent  them  from  managmg  Qievt 
own  affairs; 

5.  Those  whom  the  penal  law  declares  incapable  of  holding  a  civil 
office; 

6.  Tiiose  who  are  themselves,  or  whose  father  or  mother  arc 
parties  to  a  law  suit,  on  the  result  of  which  the  condition  of  tho 
minor,  or  part  of  his  fortune,  may  depend; 

7.  Those  who  are  debtors  to  the  minor,  unless  they  discharge  tho 
debt,  prior  to  their  appointment 

Anx.  803.  [323.] — The  following  persons  are  excluded  from  tho 
tutorship,  and  are  even  liable  to  be  removed  from  it,  if  in  the  actual 
exercise  of  it: 

1.  Persons  of  a  conduct  notoriously  bad; 

2.  Those  whose  management  shall  manifest  either  incapacity  or 
dishonesty. 

3.  Those  who  shall  have  neglected  to  cause  an  inventory  to  bo 
made  of  the  minor's  property,  within  the  time  prescribe'  1  by  law. 

Art.  .  304.  The  following  persons  are  liable  to  be  removed  from  the 
tutonhip: 

1.  The  tutor  who  becomes  insolvent  after  his  appointment; 

2.  The  tutor  who  fails  to  have  the  bonds,  the  purchase  of  which 
is  authorized  by  article  318,  certified,  countersigned  and  registered 
in  the  manner  required  by  law. 

3.  The  tutor  who  neglects  to  cause  to  be  inscribed,  in  the  manner 
required  by  law,  the  evidence  of  the  minor's  legal  mortgage  against 
bis  tutor. 

Abt.  305.  [326.] — No  cause  of  exclusion  or  removal  is  applicable 
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to  the  father,  except  that  of  nnfaithfahiess  of  his  administration,  and 
ot  Dotoriously  bad  condact 

Abt.  106.  [325.] — All  the  caases  of  incapacity,  exclusion  and 
removal,  mentioned  above,  apply  likewise  to  the  undertator,  except 
insolvency  and  indebtedness  to  the  minor  or  minors. 

Section  10. 

Of  the  Appoinlmenf,  Recognition,  or  Covfirmation  of  Tutors,  of  the 
Fersfj7is  whose  Duty  it  is  to  cause  Txdors  to  be  Appointed  and  of  the 
Liability  of  such  rei^sons. 

Art.  307.  [289.] — ^The  appointment,  recognition  or  confirmation 
of  tutors  must  be  made  by  the  judge  of  the  parish  where  the  minor 
has  his  domicile,  if  he  has  a  domicile  in  the  State,  or  if  he  has  no 
domicile  in  the  State,  by  the  judge  of  the  parish  where  the  principal 
estate  of  the  m^nor  is  situated,  saving  to  time  parties  the  right  of  an 
appeal  within  thirty  days  from  the  judgment  decreeing  the  nomina- 
tion or  confii*mation,  after  which  delay  no  appeal  shall  be  admitted. 

Art.  3*j8.  [290.] — In  every  case  where  it  is  necessary  to  appoint 
a  tutr  r  to  a  minor,  all  those  of  his  relations  who  reside  within  the 
parish  of  the  judge,  who  is  to  appoint  him,  are  bound  to  apply  to 
such  jiii'ge,  in  order  that  a  tutor  be  appointed  to  the  minor  at 
farthest  within  ten  days  after  the  event  which  make  such  appoint- 
ment necessaiy. 

Art.  S09.  [291.] — Uinor  relations  and  wom^n  who  are  excluded 
from  the  tutorship,  are  not  included  in  the  pi o visions  contaiued  in 
the  preceding  article. 

Art.  310.  [20i] — Relations  who  have  neglected  to  cause  a  tutor 
to  be  appointed,  a;  e  responsible  for  the  damages  which  the  minor 
may  have  saffered. 

This  responsibility  is  enforced  against  relations  in  the  order 
according  to  i^hich  ihi^v  are  called  to  the  inheritance  of  the  minor, 
so  that  they  are  responsible  only  in  case  of  the  insolvency  of  him  or 
them  who  precede  them  in  that  order,  and  this  responsibility  is  noj 
in  solidum  between  relations  who  have  a  right  to  the  inheritance  in 
the  same  degreo. 

Art.  311.  [203.] — The  actiod  which  results  from  this  rcsponsi- 
bihty  can  not  be  maintained  by  the  tutor  but  within  the  year  of  his 
appointment. 

If  the  tutor  neglects  to  bring  bis  action  within  that  time,  he  is 
answ-  ral'lrt  fur  such  nepclect  to  tLC  minor 

Aut.  312.  [2'jL] — Whenever  a  circumstance  occnrs,  which  i  akes 
the  uppointmriit  of  a  tutor  nc'cessary,  information  thereof  to  uie 
competent  judge  may  he  given  by  any  one. 

Art.  313.  [2ii5.] — When  the  minor  is  without  a  tutor,  any  person 
who  has  a  claim  against  him  may  apply  to  the  compeient  judg^e  to 
request  that  a  tutor  ad  hoc  be  appointed  ro  him,  which  tutor  shall  not 
be  bound  to  give  6inv  security,  but  shall  take  an  oath  before,  the  court 
who  has  appomtcd  him,  to  defend  the  interests  of  the  miuor  accord- 
ing to  the  best  of  his  knowledge. 

AfiT.  314.  [29o.] — ^If  the  tutor  shall  die  or  absent  himself  from  the 
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State  after  bis  appointment,  another  tutor  shall  be  appointed  in  his 
stead  by  the  judge,  in  the  form  prescribed 

The  lutor  who  only  tvishes  to  be  absent  for  a  time  shall  not  lose 
the  tutorship  on  that  account,  provided  he  leaves  with  some  person 
living  in  the  parish  where  he  resides,  or  ia  an  adjoining  parish,  a 
general  and  special  power  of  attorney  to  represent  him  in  all  the 
acts  of  his  tutorsliip,  and  deposit  an  authentic  copy  of  the  power  of 
attorney,  before  his  departurp,  in  the  office  of  the  recorder  of  the 
parish  where  he  resides.  This  power  of  attorney  shall  be  duly 
registered  by  the  recorder. 

Art.  j315.  [209.] — ^Tutorship  is  a  personal  trust,  which  does  not 
descend  to  the  heirs  of  the  tutor.  Nevertheless,  if  the  heirs  of  the 
tutor  be  of  full  age,  they  are  answerable  for  the  administration,  and 
are  responsible  for  the  same^  until  another  tutor  shall  have  been 
appointed. 

Art.  31G.  Whenever  any  person  shall  apply  to  be  recognized, 
conlirmed  or  appomted  as  tutor,  or  shall  have  been  recommended  by 
a  family  meeting,  the  judge  shall  order,  and  it  shall  be  the  duty  of 
such  applicant  to  cause  a  true  and  faithful  inventory  to  be  made  of 
the  movable  and  immovable  prt)perty,  credits,  deeds  and  papers 
belonging  to  the  minor,  and  to  cause  ihe  said  property  to  be  valued 
by  two  appraisers,  appointed  by  the  judge  and  duly  sworn. 

This  inventory  shall  include  the  property  situated  out  of  the  parish, 
as  well  as  that  within  the  parish  where  the  appointment  is  to  be 
made. 

This  inventory  shall  be  begun  at  the  farthest  within  ten  days  after 
the  judge  shall  have  ordered  it,  and  shall  be  made  by  the  recorder  or 
any  notary  public  authorized  to  that  effect  by  the  judge. 

Art.  317.  After  the  inventory  has  been  completed,  the  judge  shall 
fix  the  amount  of  the  bond  which  the  tutor  is  bound  to  give 

Art.  318.  [3.i0.] — ^Every  tutor,  except  the  father  and  mother,  and 
the  tutor  appointed  according  to  the  provisions  of  article  271,  shall 
give  good  and  sufficient  security  for  the  fidelity  of  his  administration. 

This  security  must  be  for  a  sum  equal  to  the  amount  of  the  cresSit^i, 
money  and  other  movable  effects  stated  in  the  inventory,  and  such 
other  sum  as  the  judge  shall  deem  sufficient  to  cover  any  loss  or 
damago,  which  the  tutor  may  occasion  to  the  minor  by  his  bad  admin- 
istration. 

This  security  may  be  increased  or  diminished  on  the  demand  of 
the  undertutor  or  any  relation  of  the  minor,  as  the  disposable  funds 
of  the  estate  may  increase  or  diminish. 

Art.  319.  This  bond  must  be  recorded  in  the  mortgage  book  of  the 
parish  in  which  the  tutor  resides,  and  a  certificate  to  that  effect 
signed  by  the  recorder  of  mortgages  must  be  presented  to  the  judge 
before  he  can  make  the  appointment,  or  authorize  letters  of  tutorship 
to  be  issued. 

Art.  320.  [331. J — The  tutor  may  be  exempted  from  furnishing 
this  security,  if  he  prove  that  he  possesses,  within  the  State,  immo- 
vable property  unincumbered  with  mortgages  or  other  liens,  of  the 
value  of  double  the  sum  fixed  for  the  security,  or  if  he  give  a  special 
mortgage  on  immovable  unincumbered  property,  equal  in  value  to 
the  amount  of  the  security  required. 
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Art.  321.  In  the  several  cases  iu  which  the  tutor  is  not  required 
by  law  to  give  bond,  it  phall  be  the  du^y  of  the  clerk  of  the  district 
<X)nrt  of  the  parish  in  -which  the  appointment  is  to  be  made,  to  furnif-h 
a  certificate  of  the  amount  of  the  manor's  property  accordiDg  to  the 
laveDtory  on  file  in  his  office.  This  certificate  must  be  recorded  in 
the  mortgage  book  of  the  parish  in  wbich  the  tutor  resides;  and  a 
oerti&cate  to  tliat  effect,  signed  by  the  recorder  of  mortgages,  must 
be  presented  to  the  judge  before  he  can  make  the  appoiuiment,  or 
authorize  letters  of  tutorship  to  be  issued. 

Abt.  322.  The  recording  of  the  bond  or  certificate  of  the  clerk  as 
herein  provided,  shall  operate  as  a  legal  mortgage  in  favor  of  the 
minor  f«  t  the  amount  therein  stated,  on  all  the  immovable  property 
of  the  tutor. 

Abt.  323.  The  tutor  shall,  within  thirty  days  after  his  appoint- 
ment, cause  such  bond  or  certificate  to  be  inscribed  in  the  mortgage 
bot  k  of  every  other  parish  in  the  State,  in  which  he  owns  immovable 
property. 

Abt.  324  It  shall  be  the  duty  of  the  undertutor  to  see  that  these 
inscriptions  are  made  according  to  law. 

Abt.  325.  The  surviving  father  or  mother  who  becomes  the  natural 
tutor  of  their  minor  children,  may  give  a  special  mortgage  on  immov- 
able property,  for  the  security  of  the  rights  and  property  of  such 
children,  and  the  faithful  discharge  of  the  functions  of  tutor;  pro- 
vided, that  a  family  meeting  duly  callrd  according  to  law,  on  the 
petition  of  such  surviving  father  or  mother,  shall  declare  that  the 
property  ofiered  to  be  so  specially  mortgaged,  is  in  their  opinion  of 
sufficient  value  to  secure  the  rights  of  the  children  in  capital  and 
interest  From  and  after  the  execution  of  the  special  mortgage  by 
the  natural  tutor  as  aforesaid,  all  the  remaining  property  of  the 
father  or  mother  acquired  or  to  be  acquired,  shall  be  completely 
discharged  from  the  legal  mortgago  arising  from  the  tutorship. 

Art.  326.  The  special  mortgage  given  in  favor  of  minors  may  be 
changed  after  a  family  meeting,  called  and  held  according  to  law, 
shall  have  recommended  such  change;  and  after  the  dehberations  of 
the  family  meeting  shall  have  been  duly  homologated. 

Art.  327.  The  title  of  the  property  proposed  to  be  mortgaged 
shall  be  laid  before  the  said  family  meeting  and  sha.l  be  carefully 
inspected  by  the  undertutor  and  the  judge. 

Abt.  328.  In  all  cases  uf  application  ma<!e  by  a  father  or  mother  to 
give  a  special  mortgage,  the  person  applying  shall  be  bound  to 
present  at  the  family  meeting  a  certi6cate  irom  the  regi:^ter  of 
mortgages  showing  what  mortgages,  if  any,  exist  on  the  property 
offered  to  be  specially  mortgaged;  the  undertutor  shall  be  called,  and 
it  shall  be  his  duty  to  be  present  at  the  deliberations  of  the  family 
meeting;  and  when  not  fully  satisfied  with  the  value  or  kind  of 
property  offered  to  be  mortgaged,  with  the  validity  of  the  title  of  the 
property,  or  with  the  deliberations  of  the  family  meeting,  he  shall 
refuse  his  approbation  to  the  said  deliberations;  and  any  under- 
tutor neglecting  to  perform  the  duties  hereby  prescrib-d,  or  neglect- 
ing to  ascertain  the  real  value  of  the  property  offered  to  be  mortgaged, 
shall  be  responsible  to  the  minors  for  any  loss  they  may  experience 
from  such  i^^glect;  and  it  shall  also  be  the  duty  of  the  undertutor, 
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whenever  the  value  of  the  property  speofally  mortgaged  shall  have 
diminished  so  as  to  endanger  the  interest  of  the  minors,  to  require 
an  additional  mortgage. 

Abt.  329.  AH  costs,  oocasioned  by  the  demand  to  give  a  special 
mortgage,  shall  be  paid  by  the  person  making  the  application. 

Abt.  330.  It  is  heieby  made  the  duty  of  all  public  officers  before 
whom  family  meetings  shall  be  called  for  the  purposes  above 
mentioned,  to  read  the  five  preceding  articles  to  them,  and  to  the 
undertutors;  and  any  officer  failing  to  perform  this  duty  shall  be 
responsible  for  any  loss  aiising  from  such  neglect,  either  to  the 
undertutor  or  to  the  minors. 

Arf.  331.  In  all  cases  where  special  mortgage  shall  be  given  by 
tutors  in  lieu  of  the  legal  mortgage  existing  in  such  cases,  as  recog- 
nized by  law,  it  shall  be  the  duty  of  the  judge  receiving  such  special 
mortgage,  to  cause  the  property  proposed  to  be  mot  tgaged  to  be 
appraised  by  experts,  in  the  same  manner  as  is  provided  when  adju- 
dications of  the  property  oi'  minors  are  made  to  their  surviving 
father  or  mother;  and  the  ;r.dge  shall  in  no  case  accept  the  mortgage, 
unless  the  value  of  the  property  so  appraised  shall  exceed,  exclusive 
of  all  prior  liens,  privileges,  or  mortgages,  the  amount  of  the  debts 
or  rights  of  the  minors  intended  to  be  secured,  by  at  least  twenty- 
five  per  cent.;  the  amount  due  the  minors  to  be  is^ertained  by  a 
previous  liquidation,  to  be  made  according  to  law,  and  including  all 
interests  which  will  probably  accrue. 

Art.  332.  The  grandfather  or  grandmother,  wh^n  the  tutorship 
shall  have  devolved  or  may  devolve  upon  either  of  them,  by  op*»ra- 
tion  of  law,  may  give  a  special  mortgage  in  the  same  cases,  and  in 
the  same  manner  and  form  as  the  father  or  mother. 

Art.  333.  Whenever  a  special  mortgage  shall  have  been  given  by 
a  parent  or  tutor,  to  secure  the  rights  of  two  or  more  minors,  any 
one  of  the  minors,  on  attaining  the  age  of  majo'ity,  or  being  eman- 
cipated, may  proceed  to  the  sale  of  the  property  mortgaged,  after 
having  discussed  the  other  property  of  the  debtor,  in  the  manner 
following: 

A  family  meeting  shall  be  convened  on  behalf  of  the  remaining 
minors,  to  consider  whether  the  prop»'rty  mortgaged  is  sufficient  to 
satisfy  all  demands  on  it,  in  favor  both  of  the  major  Hnd  minor 
heirs.  If  they  should  be  of  the  opinion  that  the  property  is  sufficient 
to  satisfy  all  demands,  they  shall  advise  that  so  much  of  the  property 
mortgaged  as  will  satisfy  tiie  demand  of  the  mnjor  b*»  sold,  if  suscep- 
tible of  division,  and  tbe  property  s>»  sold  bhail  be  tree  from  the 
mortgage  in  favor  of  the  leraaining  minors. 

If  the  meeting  shall  be  of  opini-  u  that  the  property  morfgajred  is 
not  sufficient  to  s^itisfy  the  demands  of  all  the  heirs,  or  that  ii  is  not 
susceptible  of  division,  the  whole  of  the  mM-rg»ged  pr -per  y  shall 
be  sold,  and  shall  be  released  from  the  mortgagee  m  favor  of  the  major 
and  minors.  The  proceeds  of  the  sale,  after  defraying  the  expenses, 
shall  be  equally  divided  among  the  major  and  the  minors,  giving  each 
his  virile  share.  The  portion  belonging  to  the  minors  shall  l>&  paid 
to  their  tutor. 

In  the  same  decree  in  which  the  judge  orders  the  sale  of  the 
property,  he  shall  order  the  evidence  of  the  minor's  legal  mortgage 
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to  be  inscribed  in  the  mortgage  book  in  the  manner  heretofore 
provided.  This  inscription  must  be  made  within  three  days  after 
Uie  date  of  the  order,  in  the  parish  in  which  the  tutor  resides;  and 
within  thirty  days  from  the  date  of  the  oiNier,  in  other  parishes  in 
which  the  tutor  has  immovable  property. 

Abt.  334.  The  tutor  shall,  prior  to  his  entering  upon  the  exercise 
of  his  duties,  take  an  oath  before  the  proper  officer,  that  he  will  well 
and  faithfully  fulfill  his  trust 

He  shall  idso  name  and  state  in  this  oath  the  several  parishes  in 
which  immovable  property  belonging  to  him  is  situated;  and  that  he 
does  not  own  immovable  property  in  any  parish  in  this  State,  except 
the  parishes  therein  named. 

Abt.  335.  f332.] — The  letters  of  tutorship  shall  not  be  delivered 
to  the  tutor,  until  he  shall  have  complied  with  the  law  as  herein 
required. 

tfntil  they  shall  have  been  delivered  to  him,  he  shall  not  interfere 
with  the  administration  of  the  property  of  the  minor,  except  for  the 
purpose  of  preserving  it,  in  cases  which  admit  of  no  delay. 

The  tutor  is  not  recognized,  confirmed  or  appointed,  nor  is  he 
permitted  to  act  as  tutor,  until  the  judge  renders  and  signs  a  decree 
authorizing  letters  of  tutorship  to  be  issued. 

SscnoN  11. 

Of  the  Adminislration  of  l'.,j  Tutor. 

Abt.  336.  [297.] — ^The  tutor  administers  and  acts  as  such  from  the 
day  of  his  appointment,  if  such  appointment  took  place  when  he  was 
present;  otherwise,  from  the  day  on  which  notice  was  given  to  him. 

Art.  337.  [3z7.] — The  tutor  shall  have  the  care  of  the  person  of 
the  minor,  and  shall  represent  him  in  all  civil  acta 

He  shall  admioister  his  estate  as  a  prudent  administrator  would 
do,  and  shall  be  responsible  for  all  damages  resulting  from  a  bad 
administration. 

He  can  not  either  personally,  or  by  means  of  a  third  person, 
purchase,  lease  or  hire  the  property  of  the  minor,  or  accept  the 
assignment  of  any  right  or  claim  against  his  ward. 

Art.  338.  [333.] — Within  a  month  after  the  dosing  of  the  inven- 
tory, the  tutor  must  cause  the  movable  elTocts  of  the  minor  to  be  sold, 
unless  he  be  authorized  by  the  judge  to  preserve  them  in  kind,  in 
whole  or  in  part,  in  consequence  of  the  time  approaching  for  the 
emancipation  of  the  minor,  or  for  any  other  suffic.ent  reison;  in 
which  case  the  tutor  shall  return  to  the  minor  the  estimated  value  of 
those  movables,  which  he  can  not  restore  in  kind,  or  which  he  has 
suffered  to  det^'Horate  through  want  of  care. 

Art.  339.  [334.] — The  immovables  of  the  minor  can  not  be 
alienated  nor  mortgaged,  unless  on  the  representation  of  thd  tutor, 
that  it  is  for  the  interest  of  the  minor  that  these  objects  or  a  part  of 
them  should  be  sold  or  mortgaged,  a  family  meeting  duly  assembled 
shall  declare  that  the  sale  or  mortgage  is  of  abdoluie  necessity,  or  of 
evident  advantage  to  the  minor. 

Art.  340.  [335.]  In  case  the  family  meeting  shall  consider  the 
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sale  or  mortgage  to  be  adyantageous  to  the  minor,  it  shall  set  torth 
the  reasons  of  its  determination,  in  order  that  the  judge  may  decide 
whether  he  ought  to  cause  it  to  be  homologated  or  not,  and  shall 
also  fix  the  terms  of  credit  on  which  the  property  shall  be  sold,  and 
the  other  conditions  of  the  sale,  if  the  case  requires  it. 

.  Art.  341.  [336.] — The  sale  of  the  property  of  the  minor  shall  be 
•nthorizjd  by  the  judge,  and  made  at  public  auction,  after  havinor 
been  duly  advertised  in  the  manner  required  for  other  judicial  adver- 
tisements, during  ten  days  for  movables  and  thirty  days  for 
immovab  es. 

Art.  342.  [337.] — ^The  minor's  property  can  not  be  sold  for  less 
than  the  amount  of  its  appraised  value  mentioned  in  the  inventory, 
and  if  there  is  no  offer  to  that  amount,  it  shall  be  again  offered  for 
sale  at  public  auction,  with  the  same  formaUties  which  are  above 
directed,  until  the  price  of  its  appraisement  may  be  obtained, 
reserving  to  the  judge,  with  the  advice  of  the  family  meeting,  the 
power  of  extending  the  terms  of  credit  granted,  and  of  giving  such 
other  facilities  as  may  procure  a  prompt  and  advantageous  sale  of 
the  property,  and  of  ordering  other  appraisement  or  appraisements, 
in  case  he  shall  be  satisfied  that  the  sale  can  not  be  efiected  at  the 
rate  of  appraisement  already  made. 

Art.  343.  [338.] — ^Whenever  the  father  or  mother  of  a  minor  has 
property  in  common  with  him,  they  each  can  cause  it  to  be  adjudi- 
cated to  them,  either  in  whole  or  in  part,  at  the  price  of  an  estima- 
tion made  by  experts  appointed  and  sworn  by  the  judge,  after  a 
family  meeting,  duly  assembled,  shall  have  declared,  that  the  adjudi- 
cation is  for  the  interest  of  the  minor,  and  the  undertutor  shall  have 
given  his  consent  thereto;  and  in  this  case  the  property  so  adjudi- 
cated, shall  remain  specially  mortgaged  for  the  security  of  the 
payment  of  the  price  of  the  adjudication  and  the  interest  thereof. 

Art.  344.  In  case  of  an  adjudication  made  under  the  preceding 
article  or  any  other  law  authorizing  similar  adjudications,  a  special 
mortgage  may  be  given  by  the  father  or  mother  on  immovable 
property,  to  secure  the  rights  of  the  minors;  and  such  sp<  cial 
mortgage  shall  have  the  effect  of  annulling  the  mortgage  arising 
from  such  adjudication. 

Art.  345.  [389.] — The  prohibition  of  alienating  the  immovables 
of  a  minor,  does  not  extend  to  the  case  in  which  a  judgment  is  to  be 
executed  against  him,  or  of  a  licitation  made  at  the  instance  of  the 
coheir,  or  other  coproprietor. 

Art.  346.  [340.] — If,  among  the  property  of  the  minor,  there  be 
any  which  it  may  be  necessary  to  work  as  a  plantation  or  a  manu- 
factory, the  tutor  shall  not  be  bound  to  administer  them,  or  to  cause 
them  to  be  administered,  but  he  shall  be  permitted  to  let  them  for 
an  annual  rent  proportioned  to  their  value. 

The  adjudication  of  the  lease  must  be  made  at  public  auciion. 

Art.  347.  [341.] — The  tutor  shall  be  bound  to  invest,  in  the  name 
of  the  minor,  the  revenues  which  exceed  the  expenses  of  his  ward, 
whenever  they  amount  to  five  hundred  dollars.  In  default  thereof, 
he  shall  be  bound  to  pay  ou  such  excess  the  rate  of  interest  allowed 
h"^  law. 

Art.  348.  The  investment  of  the  funds  of  the  minor  must  be  made 
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by  pnblic  act  and  secured  by  mortgage,  unless  fl««h  inve^tmemt  be 
inaae  in  the  bonds  of  the  State  of  Louisiana,  or  in  bonds  for  the 
payment  of  which  the  faith  of  the  State  of  Louisiana  stands 
pledged;  and  this  investment  in  bonds  shall  only  be  made  under  a 
decree  of  the  court  having  jurisdiction  over  the  tutor8hi][),  nor  shall 
such  investment  be  changed  or  the  bonds  alieuated  ^cept  by  a 
decree  of  the  same  court. 

In  case  of  such  investment  in  bonds,  it  shall  be  the  duty  of 
the  tutor  to  furnish  the  Auditor  of  Public  Accounts  with  a  copy  of 
the  decree  of  the  court  authorizing  such  investment,  and  to  cause 
the  bonds  to  be  registered  in  the  office  of  the  Auditor.  The  Auditor 
snail  write,  in  large  and  legible  characters,  on  the  face  of  the  bonds, 
t  lat  ihey  are  the  property  of  such  a  minor  or  minors,  mentioning 
Lis,  her  or  their  names;  that  they  were  purchased  by  virtue  of  a 
decree  of  the  court  aforesaid;  and  they  are  not  transferable,  unless 
by  virtue  of  a  decree  of  such  court  authorizing  the  same,  and  he 
shall  sign  the  statement  Sucti  bonds  shall  thereby  lose  their  nego- 
tiable character,  and  no  person  obtaining  possession  t]iereof,  other 
than  the  minor  or  minors  to  whom  they  belong,  shall  have  any  rights 
therein  or  thereto.  The  Auditor  shall  keep  a  distinct  bodk  wherein 
to  register  such  bonds. 

Art.  349.  [342.] — The  tutor  may  retain  as  a  commission  for  his 
care  and  labor,  ten  per  cent,  on  the  annual  amount  of  the  revenues 
of  the  property  committed  to  his  charge. 

Art.  350.  [343.] — The  expenses  for  the  support  and  education  of 
the  minor  ought  to  be  so  regulated,  that  nothing  decent  or  neces- 
sary shall  be  wanting  to  him,  according  to  his  condition  and  his 
fortune.  They  ought  never  to  exceed  his  revenues.  But  if  the 
revenues  are  not  sufficient  to  procure  him  an  education,  the  tutor 
may  cause  a  family  meeting  to  be  assembled  in  order  to  deliberate 
whether  it  be  for  the  advantage  of  the  minor  that  something  should 
be  taken  from  his  capital,  in  order  to  insure  to  him  the  advantage  of 
a  liberal  education. 

In  case  also  that  the  revenue  of  the  minor  should  be  evidently 
insufficient  to  procure  him  subsistence,  the  tutor,  by  the  advice  of 
the  family  meeting,  may  be  authorized  to  take  from  the  capital  in 
order  to  supply  his  wants. 

Art.  361.  [344.] — ^The  tutor  administers  by  himself  alone;  all 
instruments  are  made  by  him  and  in  his  name,  without  the  concur- 
rence of  the  minor. 

He  can,  on  his  own  responsibility,  act  by  an  attorney  in  fact,  in 
places  distant  from  his  residence. 

Art.  352.  It  shall  not  be  necessary  for  minor  heirs  to  make  any 
formal  acceptance  of  a  succession  that  may  fall  to  them,  but  such 
acceptance  shall  be  considered  as  made  for  theni  with  benefit  of 
inventory  by  operation  of  law,  and  shall  in  all  respects  have  the 
force  and  effect  of  a  formal  acceptance. 

Art.  353.  [348.] — ^The  tutor  can  not  borrow  for  the  minor, 
purchase  for  him  immovable  or  compromise  respecting  his  rights, 
without  an  authority  from  the  judge,  granted  on  the  advice  of  a 
family  meeting. 

Art.  354.  [349.] — ^The  tutor  may  aocept  legacies,  donations  and 
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oilier  advantages  made  to  his  ward;  bat  he  can  not,  in  any  case, 
dispose  gratuitonsly  of  the  movable  or  immovable  property  of  the 
minor,  or  of  any  part  thereof. 

Art.  355.  When  a  minor  shall  possess  houses  in  the  city  of  Nevir 
Orleans,  it  shall  be  the  duty  oi  the  tutor,  on  his  own  responsibility, 
to  have  the  same  insured  against  fire. 

Abt.  356.  The  tutor  is  bound  to  render  an  annual  account  of  his 
administration,  reckoning  from  the  day  of  his  appointment  This 
account  shall  be  rendered  contradictorily  with  the  undertutor. 

The  judgment  homologating  the  account  shall  be  prima  facie 
evidence  of  the  correctness  of  the  account  homologated,  in  any 
settlement  which  may  afterwards  be  made  with  the  minor. 

The  tutor  shall  append  to  his  annual  account  an  affidavit,  in  which 
he  shall  name  and  specify  the  several  parishes  in  tliis  State  in  which 
immovable  property  belonging  to  him  is  situated;  and  that  he  does 
not  own  immovable  property  in  any  parisii  except  the  parishes 
therein  named. 

Abt.  357.  [;)50.] — The  tutor  is  bound  to  give  an  account  of  his 
administration  at  the  expiration  of  the  tutoiBhip,  and  whenever  he 
is  ordered  to  do  so  by  the  judge. 

Art.  358.  [o51.] — The  tutor  who  is  about  to  absent  himself 
permanently  from  the  State,  is  bound  to  cause  another  tutor  to  be 
appointed  in  his  stead,  and,  previous  to  his  departure,  to  give  an 
account  of  his  administration;  and  if  he  neglects  so  to  do,  he  may 
be  arrested  and  held  to  bail  in  such  sum  as  the  judge  shall 
determine. 

Art.  359.  [352.] — ^The  account  of  the  tutorship  is  given  at  the 
expense  of  the  minor;  the  tutor  advances  that  expense. 

Art.  360.  [353.] — The  sum  which  appears  to  be  due  by  the  tutor 
as  the  balance  of  his  accounts,  bears  interest,  without  a  judicial 
demand,  from  the  day  on  which  the  accounts  were  closed. 

The  same  rule  applies  to  the  balance  due  to  the  tutor. 

Art.  361.  [355.] — Every  agreement  which  may  take  place  between 
the  tutor  and  the  minor  arrived  at  the  age  of  majority,  shall  bo  null 
and  void,  unless  the  same  was  entered  into  after  the  rendering  of  a 
full  account  and  delivery  of  the  vouchers,  the  whole  being  made  to 
appear  by  the  receipt  of  the  person  to  whom  the  account  was 
rendered,  ten  days  previous  to  the  agreement. 

Art.  362.  [3.")6.] — The  action  of  the  minor  against  his  tutor, 
respecting  the  acts  of  the  tutorship,  is  prescribed  by  four  years,  to 
begin  from  the  day  of  his  majority. 

Section  12. 

Of  Tutors  or  Guardians  of  Minors  residing  out  of  the  Staie. 

Art.  363.  Any  person  who  has  been,  or  shall  be,  appointed  tutor 
or  guardian  of  any  minor  residing  out  of  the  State  of  Louisiana,  but 
vrithin  the  United  States,  and  who  has  qualified  as  such  in  conformity 
with  the  laws  of  the  State  or  country  where  the  appointment  was 
made,  shall  be  entitled  to  sue  for  and  recover  any  property,  rights,  or 
creditis  belonging  to  the  minor  in  this  State,  upon  his  producing 
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fiatisfaciory  evidence  of  his  appointment  as  aforesaid,  without  being 
nnder  the  necessity  of  qualifying  as  tutor  of  the  minor  according 
to  the  laws  of  Louisiana. 

^fiT.  364.  Nothing  in  the  preceding  article  shall  authorize  any 
tutor  or  guardian  to  take  possession  of  or  remove  from  the  State, 
the  property  of  any  minor,  unless  satisfactory  proof  be  furnished  to 
the  court  that  the  debts  of  the  minor  are  paid,  or  that  none  exist  in 
the  State;  which  proof  shall  consist  in  public  advertisement  in  the 
newspapers,  for  at  least  thirty  davs,  in  the  maoner  prescribed  by 
law  for  the  rendering  of  accounts  by  tutors  and  administrators. 

CHAPTER  2. 

Of  Emancipation. 

Section  1. 

Oeneral  Dispositions, 

AfiT.  365.    There  are  three  kinds  of  eraanr'ipation : 

L  Emancipation  conferring  the  power  of  administrition. 

2.  Emancipation  by  marriage. 

3.  Emancipation  relieving  the  minor  from  the  time  prescribed  by 
law  for  attaining  the  age  of  majority. 

Section  2. 

Of  Emancipaiion  conferring  the  Power  of  Adminisiraiion. 

Art.  366.  [369.] — The  minor,  although  not  married,  may  be 
emancipated  by  his  father,  or  if  he  has  no  father,  by  his  mother, 
when  he  shall  have  arrived  at  the  full  age  of  fifteen  years. 

This  emancipation  takes  place  by  the  declaration  to  that  effect  of 
the  father  or  mother,  before  a  notary  public  in  presence  of  two 
witnesses. 

Abt.  36T.  The  minor  who  has  attained  the  fall  age  of  eighteen 
years,  and  who  desires  only  to  acquire  the  rights  conferred  by  this 
section,  may  be  emancipated  by  the  judge  having  jurisdiction,  by 
pursuing  the  course  prescribed  in  section  IV.  of  this  chapter. 

The  emancipation  may  be  petitioned  for,  either  by  a  relation  of 
the  minor,  or  by  the  minor  himself. 

Art.  368.  [371.J — ^Tlie  minor  may  be  emancipated  against  the  will 
of  his  father  and  mother,  when  they  ill  treat  him  excessively,  refuse 
him  support,  or  give  him  corrupt  examples. 

Art.  369.  [372.] — The  account  of  the  tutorship  must  be  rendered 
to  the  emancipated  minor  assisted  by  a  curator  aid  hoc,  who  shall  be 
assigned  to  him  by  the  judge. 

Akt.  370.  [373.] — ^The  miuor  who  is  emancipated  has  the  full 
administration  of  his  estate,  and  may  pass  all  acts  which  are  confined 
to  such  administration,  grant  leases,  receive  his  revenues  and  moneys 
which  may  be  due  to  him,  and  give  receipts  for  the  Rnm'\ 

Abt.  371.  [374.]— He  can  not  bind  himscii  legally  by  promise  or 
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obl-gation  for  any  sum  exceeding  the  amount  of  one   year  of  hi» 
revenue. 

Art.  372.  [376.] — ^Tbe  minor  who  is  emancipated  has  no  right  to- 
claim  a  restitution  on  the  plea  of  simple  lesion  against  acts  of  simpla 
administration. 

He  has  no  right  either  to  claim  a  restitution  for  simple  lesion 
against  obligations  or  promises  which  do  not  exceed  the  amount  of 
one  year  of  his  revenue. 

If,  however,  he  has  contracted  in  the  same  year,  towards  one  or 
more  creditors,  several  obligations,  each  of  which  does  not  exceed 
the  amount  of  one  year  of  his  revenue,  but  which  together  exceed 
that  amount,  these  obligations  may  be  reduced  according  to  the- 
discretion  of  the  judge,  whose  duty  it  shall  be  in  such  case,  to  take 
into  consideration  the  estate  of  the  minor,  the  probity  or  dishonesty 
of  the  persons  who  have  dealt  with  him,  and  the  utility  and  inutility 
of  the  expenses. 

Art.  373.  [376.] — ^The  emancipated  minor  can  noitHIr  alienate^ 
affect  or  mortgage  his  immovables  without  the  authority  of  the  judge, 
which  can  only  be  granted  with  the  advice  of  a  family  meeting,  and 
in  case  of  absolute  necessity  or  of  a  certain  advantage. 

Art.  374.  [377.] — The  emancipated  minor  has  no  right  to  dispose 
of  his  movables  or  immovables  by  donation  inter  vivos  unless  it  be 
by  marriage  contract  in  favor  of  the  person  to  whom  he  is  to  be 
married. 

Art.  3T5.  [378.] — ^The  minor  who  is  emancipated  otherwise  than 
by  marriage,  can  not  appear  in  courts  of  justice  without  the  assist- 
ance of  a  curator  ad  litem,  who  is  to  be  appointed  for  him  specially 
by  the  judge  for  that  purpose. 

Art.  376.  [379.] — The  emancipated  minor  who  is  engaged  in 
trade,  is  considered  as  having  arrived  at  the  age  of  majority,  for  all 
the  acts  which  have  any  relation  to  such  trade. 

Art.  377.  [380. J — ^The  emancipation,  whatever  be  the  manner  in 
which  it  may  have  been  effected,  may  be  revoked,  whenever  the  minor 
contracts  engagements  which  exceed  the  limits  prescribed  by  law. 

Art.  378.  [381.] — The  revocation  of  emancipation  places  the 
minor  under  the  same  authority  to  which  he  was  subject  previous  to 
his  being  emancipated. 

But  if  he  has  been  emancipated  against  the  will  of  his  father  and 
mother,  for  excessive  ill  treatment,  refusal  to  support  him,  or  corrupt 
examples  given  him,  another  tutor  shall  be  appointed  in  the  manner 
provided  by  law. 

SacnoN  3. 

0/  Emancipation  by  Marriage, 

Art.  379.  [367.] — ^The  minor,  whether  male  or  female,  is  emanci- 
pated of  right  by  marriage. 

Abt.  380.  The  minor,  emancipated  by  marriage,  can  appear  in 
courts  of  justice  without  the  assistance  of  a  curator.  The  husband, 
who  is  a  minor,  can  also  authorize  his  wife  to  appear  thereiOy 
whether  she  is  aminor  or  of  fall  aga 
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Art.  381.  The  minor,  emancipated  by  marria;?e,  may  demand  an 
aoooant  6:0m  his  tntor  and  a  setilement  of  the  tutorship.  The  tutor 
is  bound  to  pay  him  the  balance  ascertained  to  be  due,  and  to  deliver 
the  property  in  his  hands  belonging  to  such  minor. 

Abt.  382.  The  minor,  emancipaied  by  marriage,  does  not  need 
the  assistance  of  a  curator  in  any  act  or  proceeding. 

Abt.  383.    This  emancipation  can  not  be  revoked. 

Art.  384.  lu  other  respects,  minors  emancipated  by  marriage 
are  bound  by  the  rules  laid  down  in  the  preceding  section. 

Section  4. 

Of  Emancipation  relieving  fl^  Minor  from  the  time  prescribed  by 

law  for  attaining  the  age  of  majority. 

Art.  385.  Whenever  a  minor,  over  the  age  of  eighteen  years, 
shall  desira  to  be  relieved  from  the  time  prescribed  by  law  for 
attaining  the  age  of  majority,  he  shall  present  a  petition  to  the  judge 
having  jurisdiction,  wherein  he  shall  set  forth  the  reasons  therefor 
and  alrto  the  amount  of  his  estate.  This  petition  shall  be  accom- 
panied by  the  written  assent  of  the  tator,  if  there  be  one,  otherwise 
by  that  of  a  special  tutor  appointed  for  that  purpose;  and  this  assent 
shall  contain  tlie  specific  declaration  that  the  minor  is  fully  capable 
of  man:*ging  his  own  affairs.  If  the  tutor  refuses  to  give  his  assent 
to  such  emancipation,  or  shall  refuse  to  appear  by  way  of  answer 
in  the  application  of  the  minor,  he  shall  be  cited  according  to  law, 
to  show  cause  why  the  minor  should  not  be  emancipated. 

Art.  386.  The  judge,  either  in  open  court  or  in  chambers,  after 
hearing  the  parties,  shall  render  judgment  in  the  premises.  If  there 
be  a  decree  of  emancipation,  it  shall  declare  that  the  minor  is  fully 
emancipated  and  relieved  of  all  the  disabilities  which  now  attach  to 
minors,  and  with  full  power  to  do  and  perform  all  acts  as  fully  as  if 
he  had  arrived  at  the  age  of  twenty-one  years. 

Art.  387.  If  any  mmor,  desiring  to  avail  himself  of  the  provisions 
of  the  two  preceding  articles,  has  a  father  or  mother  living,  the  con- 
sent of  the  father  or  mother,  or  both,  shaU  be  necessary  to  authorize 
the  judge  to  act;  but  such  consent  shall  not  be  necessary  if  the  ap- 
plication be  made  on  the  ground  of  ill  treatment,  refusal  to  support^ 
or  corrupt  exaraplea 

Art.  388.  Whether  the  minor  shall  fail  or  succeed  in  obtaining  a 
decree  of  emancipation,  all  expenses  that  he  may  have  incurred  shaU 
be  paid  out  of  his  estate. 
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TITLE  IX. 


PF  PERSOXS  INCAPABLE  OF  ADMINISTERING  THEIR  ESTATES, 
WHETHEH  ON  Ai, COUNT  f'F  INSANITY  oR  SOME  OTHER  IN- 
FIRMITY, AND  OF  THEIR  INTERDICTION  AND  CURATORSHIP. 

Abt.  389.  [382.J — No  person  abore  the  age  of  majority,  who  is 
subject  to  an  babunal  state  of  imbecility,  insanity  or  madness,  shall 
be  allowed  to  take  care  of  his  own  person  and  administer  his  estate, 
although  such  person  shall,  at  times,  appear  to  have  the  possession 
of  his  reason. 

Art.  390.  [383.] — ^Every  relation  has  a  right  to  petition  for  the 
interdiction  of  a  relation;  and  so  has  every  husband  a  right  to  peti- 
tion for  the  interdiction  of  his  wife,  and  every  wife  of  her  husband. 

Art.  391.  [384.] — If  the  pers'^n  who  should  be  interdicted  has  no 
relations  and  is  not  married,  or  if  his  relations  or  consort  do  not  act, 
the  interdiction  may  be  solicited  by  any  stranger,  or  pronounced  ex 
officio  by  the  judge,  after  having  heard  the  counsel  of  the  person 
whose  interdiction  is  prayed  for,  whom  it  shall  be  the  duty  of  the 
judge  to  name,  if  one  be  not  already  named  by  the  party. 

Abt.  392.  [385] — Every  in terdic ion  shall  be  pronounced  by  the 
compptent  judge  of  the  domicile  or  residence  of  the  person  to  be 
interdicted. 

Art.  393.  [386  ] — ^The  acts  of  imb'^cility,  insanity  or  madness 
must  be  proved  to  the  satisfaction  of  the  judge,  that  he  may  be 
enabled  to  pronounce  the  interdiction,  and  this  proof  may  be  estab- 
lished as  well  by  written  as  by  parol  evidence;  and  the  judge  may, 
moreover,  interrogate,  or  cause  to  be  interroixated  by  any  other  per- 
son commissioned  by  him  for  that  purpose,  the  person  whose  inter- 
diction is  petitioned  for,  or  cause  such  person  to  be  examined  by 
physicians  or  other  skillful  persons,  in  order  to  obtain  their  report, 
upon  oath,  cm  the  real  situation  of  him  who  is  stated  to  be  oif 
unsound  mind. 

Art.  394.  [387.  j — ^Pending  the  issue  -of  the  petition  for  interdic- 
tion, the  judge  may,  if  he  deems  it  proper,  appoint  for  the  preserva- 
tion of  the  movables  and  for  the  administration  of  the  immovable 
estate  of  the  defendant,  an  administrator  pro  tempore. 

Art.  395.  [388.] — Every  judgment,  by  which  an  interdiction  is 
pronounced,  shall  be  provisionally  executed,  notwithstanding  an 
appeal 

Art.  3J6.  [389.] — In  case  of  appeal,  the  appellate  court  may,  if 
it  is  deemed  necessary,  proceed  to  the  hearing  of  new  proofs,  and 
question,  or  cause  to  be  questioned,  as  above  provided,  the  person 
whose  interdiction  is  petitioned  for,  in  order  to  ascertain  the  state 
of  his  mind. 

Art.  397.  [390.] — ^On  every  petition  for  interdiction,  the  osfs 
shall  be  paid  out  of  the  estate  of  the  defendant,  if  he  shall  be  inier- 
dioted,  and  by  the  petitioner,  if  the  interdiction  prayed  for  shall  not 
be  pronounced. 
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AsT.  898.  [391.] — ^Everj  sentence  of  interdiction  shall  be  published 
three  times,  in  tlie  manner  prescribed  for  ludidal  advertisements; 
and  liiis  duly  is  imposed  upon  him  who  shall  be  appohited  curator 
of  the  person  interdicted,  and  shall  be  performed  within  a  month 
after  Uie  date  of  the  interdiction,  under  the  penalty  of  being 
answerable  for  all  damages  to  such  persons  as  niay,  through  igno- 
rance, have  contracted  with  the  person  interdicted. 

Aet.  399.  [392  J — 'So  petition  for  interdiction,  if  the  same  shall 
have  once  been  rejected,  sha  1  be  acted  upon  again;  unless  new  facts, 
happening  posterior  to  the  sentence,  shall  be  alleged. 

Art.  40(K  [393. J — ^The  interdiction  takes  place  from  the  day  of 
presenting  the  petition  for  the  same. 

Abt.  401.  [894.] — All  acts  done  by  the  persons  interdicted  from 
the  date  of  ihe  filing  the  x)etition  lor  interdiction,  until  the  day  when 
the  same  is  pronounced,  are  null. 

Art.  402.  [^95.] — No  act  anterior  to  the  petition  for  the  inter- 
diction shall  be  annulled,  except  where  it  shall  be  proved  that  the 
cause  of  such  interdiction  notoriously  existed  at  the  time  when  the 
acts,  the  validity  of  which  is  contested,  were  made  or  done,  or  that 
the  party  who  contracted,  with  the  interdicted  person,  could  not  have 
been  deceived  as  to  the  situation  of  his  mind. 

Notoriomly,  in  this  article,  means  that  the  cause  of  interdiction  was 
generally  known  by  the  persons  who  saw  and  conversed  with  the 
party. 

Abt.  40"^.  [396.] — ^Afler  the  death  of  a  person,  the  validity  of 
acts  done  by  him  can  not  be  contested  for  cause  of  insanity,  unless 
his  interdiction  was  pronounced  or  petitioned  for  previous  to  the 
death  of  such  person,  except  in  cases  in  which  the  mental  alienation 
manifested  itself  within  ten  days  previous  to  the  decease,  or  in  which 
the  proof  of  the  want  of  reason  results  from  the  act  itself  which  is 
contested. 

Abt.  404.  [397.1 — ^Within  a  month,  to  reckon  from  the  date  of  the 
judgment  of  interoiction,  if  there  has  been  no  appeal  from  the  same, 
or  if  there  has  been  an  appeal,  then  within  a  month  from  the  con- 
firmative sentence,  it  shall  be  the  duty  of  the  competeiit  judge  of  the 
domicile  or  residence  of  the  person  interdicted  to  appoint  a  curator 
to  his  person  and  estate. 

Abt.  405.  [398.^ — ^This  appointment  is  mnde  according  to  the 
same  forms  as  the  appointment  to  the  tutorship  of  minors. 

After  .the  appointment  of  the  curator  to  the  person  interdicted,  the 
duties  of  the  administrator  pro  tempore,  if  he  shall  not  have  been 
appointed  curator,  are  at  an  end ;  and  he  sha*l  give  an  account  of  his 
administration  to  the  curator. 

Art.  406. — In  every  curatorship  to  an  interdicted  person,  there 
J  shall  be  an  undercurator,  whom  it  shall  be  the  duty  of  the  judge  to 
appoint,  at  the  same  time  the  letters  of  curatorship  are  certified  for 
the  curate  ur. 

Abt.  407. — It  shall  be  the  duty  of  the  undercurator  to  act  for  the 
interdicted  person,  whenever  the  interest  of  the  interdicted  person  is 
in  opposition  to  the  interest  of  the  curator. 

Abx.  408. — The  undercurator  can  not  be  a  member  of  family 
meetings,  but  must  be  present  for  the  purpose  of  advising,  and  when 
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he  is  of  opinion  that  the  determination  of  the  family  meeting  is 
injurious  to  the  interest  of  the  interdicted  person^  it  shall  be  hi» 
duty  to  oppose  the  homologation  of  the  proceedings 

Art.  409. — The  cnratorship  shall  not  devolve  upon  the  under 
curator  when  the  same  shall  become  vacant;  but  when  it  shall 
become  necessary  to  appoint  another  curator,  it  shittl  be  the  duty  of 
the  undercurator  to  cause  such  an  appointment  to  be  made. 

Art.  410. — ^Undercnrators  shall  perform  all  the  duties  required  of 
nndertutors,  and  shall  be  subject  to  the  same  responsibilitied. 

Art.  411. — ^The  duties  of  the  undercurator  shall  be  at  an  end  at- 
the  same  time  with  the  curatorship. 

Art.  412.  [3U9.] — The  married  woman,  who  is  interdicted,  b  of 
course  under  the  curatorship  of  her  husband. 

Art.  418.  [400.] — The  wife  may  be  appointod  cura'rix  to  her 
husband,  if  she  has,  in  other  respects,  the  necessary  qualifications 

She  is  not  bound  to  give  security. 

Art.  414.  [401.] — No  one,  except  the  husband  with  respect  to  his 
wife,  or  the  wife  with  respect  to  her  husband,  the  relations  in  the 
ascending  line  with  respect  to  the  relations  in  the  descending  line, 
and  vice  versa  the  relations  in  the  descend  ng  line  with  respect  to 
the  relations  in  the  ascending  line,  can  be  compelled  to  act  a*^  curator 
to  a  person  interdicted  more  than  ten  jeai's,  after  which  time  tiie 
curator  may  petition  for  his  discharpre. 

Art.  415.  [402.] — ^The  person  interJ'cted  is,  in  every  respect,  like 
the  minor  who  is  under  a  tutor,  both  as  it  respects  his  person  and 
estate;  and  the  rules  respecting  the  tutorship  of  the  minor,  con- 
cerning the  oath,  the  inventory  and  the  security,  the  recording  of  the 
legal  mortgage,  the  mode  of  administering,  the  sale  of  the  estate,  the 
commission  on  the  revenues,  the  excuses,  the  exclusion  or  deprivation 
of  the  tutorship,  the  mode  of  rendering  the  accounts,  and  the  other 
obligations,  apply  with  respect  to  the  curatorship  of  the  person 
interdicted. 

Art.  416.  [403.] — When  any  of  the  children  of  the  person  inter- 
dicted is  to  be  married,  the  dowry  or  advance  of  money  to  be  drawn 
from  his  estate,  is  to  be  regulated  by  the  judge,  with  the  advice  of  a 
family  meetinnf. 

Art.  417.  [404.] — According  to  the  symptoms  of  the  disease, 
under  which  the  person  interdicted  labors,  »nd  according  to  the 
amount  of  his  estate,  the  judge  may  order  that  the  interdicted  person 
be  attended  in  his  own  house,  or  that  he  be  placed  in  a  b^»ttering 
house,  or  indeed  if  he  be  so  deranged  as  to  be  dangerous,  he  may 
order  him  to  be  confined  in  safe  custody. 

Art.  418.  [405. J  The  income  of  the  person  interdicted  shall  bo 
employed  in  mitigating  his  nufferinprs,  and  in  accelerating  his  cure, 
under  the  penalty  against  the  cui  aior  oi  bemg  removed  in  case  ^f 
neglect. 

Art.  419.  [406.] — He  who  petitions  for  the  interdiction  of  any 
person,  and  fails  in  obtaining  such  interdiction,  mav  be  prosecuted 
ior  and  sentenced  to  pay  damages,  if  he  shall  have  acted  from 
motives  of  interest  or  passion. 

Art.  420.  [407.] — Interdiction  ends  with  the  causes  which  gave 
rise  to  it.     Nevertheless  the  person  interdicted  can  not  resume  the 
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•exerciso  of  bis  rights,  until  after  the  definitive  judgment  by  which 
the  repeal  of  the  interdiction  is  pronounced. 

Abt.  421.  [408. J— Interdiction  can  only  be  revoked  by  the  same 
43oVmnities  wbicli  were  observed  in  pronouncing  it. 

Art  422.  [40U  ] — Not  only  lunatics  and  idiots  are  liable  to  be 
Ittlerdicted,  but  likewise  all  persons  wIjo,  owing  to  any  infirmity,  are 
incapable  of  taking  care  ot  their  persons  aud  admiuistering  their 
•estatea 

Such  persons  shall  be  placed  under  the  care  of  a  curator,  who 
shall  be  appointed  and  shnll  administer  in  conformity  with  the  rules 
•contained  in  the  present  chapter. 

Abt.  423.  [410.] — The  person  interdicted  can  not  be  taken  out  of 
the  State  without  a  judicial  order,  given  on  the  recommendation  of 
a  family  meeting,  and  on  the  opinion  delivered  under  oath  of  at 
least  two  physicians,  that  they  believe  the  departure  necessary  to 
the  health  of  the  person  interdicted. 

Art.  424.  [411 J — There  shall  be  appointed  by  the  judge  a  super- 
intendent to  the  person  interdicted,  whose  duty  it  shall  be  to  inform 
the  judge,  at  least  once  in  three  months,  of  the  state  of  the  health 
of  the  person  interdicted,  and  of  the  manner  in  which  he  is  treated. 

To  this  end,  the  superintendent  shall  have  free  access  to  the 
person  inU^rdicted,  whenever  he  wishes  to  see  hiui. 

Art.  425.  [412.] — It  is  the  duty  of  the  judge  to  visit  the  person 
interdicted,  whenever  irom  the  information  he  receives,  he  shall 
deem  it  expedient. 

This  visit  shall  be  made  at  times  when  the  cuA>tor  is  not  present 

Art.  426.  [413:] — Interdicting  is  not  allowed  on  account  of  profli- 
gacy or  prodigality. 


Title  x. 


OF  CORPORATIONS 


CHAPTER  1. 
Of  the  Nature  of  Corjporations,  of  their  Use  and  Kinds. 

Art.  427.  [418.] — A  corporation  is  an  intellectual  body,  created 
by  law,  composed  of  individuals  united  under  a  common  name,  the 
inemt>er8  of  which  succeed  each  other,  so  that  the  body  continues 
tdways  the  same,  notwithstanding  the  change  of  the  individuals  which 
compose  it,  and  which,  for  certain  purposes,  is  considered  as  a 
nattural  person.  « 

Abt.  428.  [419.] — ^The  use  of  corporations  is  to  contribute  by  the 
imion  and  assistance  of  several  persons,  to  the  promotion  of  some 
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object  of  general  nidlity,  although  they  be  at  the  same  time  estab* 
lished  for  the  advantage  of  those  who  are  members  of  such  corpo* 
rations. 

Art.  429.  [420.  J — Corporations  are  of  two  principal  kinds;  political 
and  priyate. 

Political  corporations  are  those  which  have  principally  for  their 
object  the  administration  of  a  portion  of  the  State,  and  to  whom  a 
I       paji;  of  the  powers  of  government  is  delegated  to  that  effect. 
I  All  others  are  private  corporations. 

I  Art.  430.    [421.] — Corporations  are  also   divided  into  civil  and 

J       religious,  and  this  distinction  results,  as  well  from  the  quality  of  the 
j       persons  who  generally  compose  these  kinds  of  corporations,  as  from 
the  differehce  of  the  object  of  their  establishment. 

Art.  431.  [422.] — Civil  corporations  are  those  which  relate  to 
temporal  poHce;  such  are  the  corporations  of  the  cities,  the  com- 
panies for  the  advancement  of  commerce  and  agriculture,  hterary 
societies,  colleges  or  universities  founded  for  the  instruction  of 

Jrouth,  and  the  like.    Beligious  corporations  are  those  whose  estab- 
ishment  relates  only  to  rehgion;  such  are  the  congregations  of  th& 
different  religions  persuasions. 

CHAPTEB  2. 

Cf  the  Bighis  and  Primleges  of  Corporations,  and  of  their  Incapacities^ 

Art.  432.  [423.] — Corporations  must  not  only  be  authorized  by 
the  Legislature,  or  established  according  to  law,  but  a  name  must  be 

Siven  to  them;  and  it  is  in  that  name  they  must  sue  or  be  sued,  and 
o  all  their  legal  acts,  although  a  slight  alteration  in  this  name  be- 
not  important.  • 

Art.  433.  [424.1 — Corporations  legally  estabUshed  are  substituted 
for  persons,  and  their  union  which  renders  common  to  all  those  who- 
compose  them,  their  interests,  their  rights  and  their  privileges,  is  the 
reason  why  they  are  considered  as  one  single  whole.  Hence  it' 
follows  that  they  may  possess  an  estate,  and  have  a  c<)mmon  treasury 
for  the  purpose  of  depositing  their  money;  that  they  are  capable  of 
receiving  legacies  and  donations ;  that  they  may  make  valid  contracts,, 
obligate  others  and  obligate  themselves  towards  others;  exercise  the 
rights  which  beiong  to  them;  manage  their  own  afftdrs;  appear  in 
courts  of  justice,  and  even  enact  statutes  and  regulations  for  their 
own  government,  provided  such  statutes  and  regulations  be  not 
f  contrary  to  the  laws  ol  the  political  society  of  wliich  they  are 
member>a. 

Art.  484.  [425.] — ^The  right  of  succession  also  is  inherent  to  the 
nature  of  corporations;  ho  thnt  as  lontr  as  tbev  exist  they  transnuLt 
to  their  successors,  their  rights  and  their  property. 

The  right  of  electing  in  the  manner  prescribed  by  law,  new 
members  in  the  stead  of  those  who  have  ceased  to  be  members  of 
the  corporation,  is  a  right  impliedly  attached  to  the  constitution  of 
every  regularly  established  corporatiop. 

Art.  435.  [42G.] — Corporations  are  intellectual  beings,  different 
and  distmct  from  all  the  persons  who  compose  them. 
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Art.  43:5.  {427.] — The  estate  and  rights  of  a  corporation  belong 
so  completely  to  the  body,  that  none  of  the  individaals  who  compose 
ity  can  dispose  of  any  part  of  them. 

In  this  respect  the  thing  belonging  to  a  body,  is  very  different  from 
a  thing  which  is  common  to  several  individuals,  as  respects  the 
share  which  every  one  has  in  the  partnership  which  exists  between 
them. 

Abt.  437.  [4'28.] — A.ccording  to  the  above  rule,  what  is  due  to  a 
corporation  is  not  due  to  any  of  the  individuals  who  compose  it,  and 
vice  versa, 

A  creditor  of  a  corporation  can  not  therefore  compel  any  of  the 
members  thereof  to  pay  what  may  be  due  to  him  by  the  corporation; 
he  can  demand  his  payment  of  the  corporation  only,  through  their 
president,  syndic  or  attorney  ia  fact,  and  he  can  seize  no  other 
effects  but  such  as  belong  to  the  corporation,  provided  the  debt  has 
been  contracted  by  the  corporation  through  their  president,  syndic, 
or  attorney  in  fact;  for  if  all  the  individuals  who  compose  the  corpo- 
ration have  signed  the  deed  porsonally,  every  one  of  them  may  be 
compelled  to  make  payment,  either  for  his  individual  portion  or  in 
solidum^  when  it  has  been  stipulated  expressly  that  the  debt  was 
contracted  in  solidum. 

Art.  438.  [429.] — From  the  circumstance  that  a  corporation  is  an 
intellectual  being,  it  follows  that  they  can  not  personally  transact  all 
that  they  have  a  right  legally  to  do,  as  has  been  above  observed; 
wherefore  it  becomes  nee  ssary  for  every  corporation  to  appoint 
some  of  their  members  to  whom  they  may  intrust  the  direction  and 
care  of  their  affairs,  under  the  name  of  mayor,  president,  syndics, 
directors  or  others,  according  to  the  statutes  and  qualities  of  such 
corporation. 

Art.  489.  [430.] — ^The  attorneys  in  fact  or  officors  thus  appointed 
by  c^irporations  lur  the  direction  and  care  of  their  affairs,  have  their 
respective  duties  pointed  ou  by  their  nomination,  and  exercise  them 
accuraing  to  the  general  regulations  and  particular  statutes  of  the 
corporation  of  wliioh  they  aio  the  heads. 

Thefie  atU^rneys  or  officers,  by  contracting,  bind  the  corporations 
to  which  ihey  belonp^  in  such  thing-^  as  do  not  exceed  the  limits  of 
the  administration  which  is  intrusted  to  them;  their  act  is  supposed 
to  be  the  act  of  the  orporation. 

If  the  powers  of  such  attorneys  or  officers  have  not  been  expressly 
determined,  ihcy  arc  regulated  in  the  same  manner  as  those  of  other 
agents. 

Art.  440  [431.] — Corporations  b'^in^f  intellectual  persons,  they 
are  subject  t)  vir.ous  kinds  of  incapacities,  some  of  which  are  inhe- 
rent to  the.r  n^iTure,  others  are  established  by  law. 

Art.  441.  [i32] — .V  corporation  can  not  be  administrator, 
guardian  or  testtamentary  executor,  nor  fulfill  any  other  office  of 
personal  trust  A  corporation  can  not  be  imprisoned,  for  its 
existence  being  ide^l,  nobody  can  arrest  or  confine  it. 

Art.  442.  [483.] — In  the  same  manner  a  corporation  can  not  bring 
an  action  for  assault  and  battnry  or  for  other  injuries  lyf  ti)at  nature; 
for  a  corporation  can  neither  beat  nor  be  beaten  in  its  ooi-porated 
capacity.  ^ 
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AnT.  443.  [434.] — A  corporation  can  not  commit  the  crime  of 
troHson,  or  any  other  crime  or  offense,  in  its  corporate  capacity, 
although  its  members  may  be  guilty  of  those  crimes  in  their  indi- 
Tidual  and  respective  capacities. 

Art.  444  [435.] — ^In  corporations  the  act  of  the  majority  is 
considered  as  the  act  of  the  whole. 

Art.  445.  [436.] — ^The  statutes  and  regulations  which  corporations 
enact  for  their  police  and  discipline,  are  obligatory  upon  all  their 
respective  members  who  are  bound  to  obey  them,  provided  such 
statutes  contain  nothing  contrary  to  the  laws,  to  public  hbercy,  or  to 
the  interest  of  others. 

Abt.  446.  [437.] — Corporations  unauthorized  by  law  or  by  an  act 
of  the  Legislature,  enjoy  no  public  character,  and  can  not  a{)pear  in 
a  court  of  justice,  but  in  the  individual  name  of  all  the  members 
who  compose  it,  and  not  as  a  poUtical  body;  although  these  corpora- 
tions may  acquire  and  possess  estates,  and  have  common  interests 
as  well  as  other  private  societiea 

CHAPTER  3. 

Of  the  DissdtUion  of  Corporations. 

Art.  44t.  [438.] — ^A  corporation  legally  established  may  be 
dissolved: 

1.  By  an  act  of  the  Legislature,  if  they  deem  it  necessary  or 
convenient  to  the  public  interest;  provided  that  when  the  act  of 
incorporation  imports  a  contract,  on  the  faith  of  which  individuals 
have  advanced  money  or  engaged  their  property,  it  can  not  be 
repealed  without  providing  for  the  reimbursement  of  the  advances 
made,  or  making  lull  indemnity  to  such  individuals; 

2.  By  the  forrcitnre  of  their  charter,  when  the  corporation  abuses 
its  privileges,  or  refuses  to  accomplish  the  conditions  on  which  such 
privileges  were  f?rant«d,  in  which  case  the  corporation  becomes 
extinct  by  the  effect  of  the  violation  of  the  conditions  of  the  act  of 
incorporation. 


X 
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m  TMOS,  AND  OF  TM  DIFFEIlE^T  HCDIFICATIONS  OF  OmESSfflP. 


TITLE  I. 


OP  things: 


CHAPTER  1. 

Of  the  Divisnon  cf  Things. 

Section  1. 

QeneiuL  Principles^ 

Abt.  448.  [4^9.] — ^Tbe  word  pstate  in  general  is  applicable  to  any 
thing  of  which  riches  or  fortune  may  consist.  This  word  is  like- 
wise relative  to  the  word  thing.%  which  is  the  second  object  of 
jurisprudence,  the  rules  of  which  ore  applicablo  to  persons,  things 
and  actions. 

A»T.  440.  [440.] — Things  are  either  common  or  public.  Things 
soseeptible  of  ownership  be.ong  to  corporations,  or  they  are  the 
property  of  ind  i  viduals. 

Abt.  450.  [441.] — Things,  which  are  common,  are  those  the  owncr- 
«hip  of  which  belongs  to  nobody  in  particular,  and  wbich  all  men 
may  freely  use,  conformably  with  the  use  for  which  nature  has 
intended  them;  such  as  air,  running  water,  the  sea  and  its  shores. 

Abt.  451.  [442.] — Sea  shore  is  that  space  of  land,  over  which  the 
waters  of  the  sea  spread '  in  the  highest  water,  during  the  winter 
season.  ^ 

Abt.  452.  [443.] — ^From  the  public  use  of  the  sea  shores,  it  follows 
that  eveiy  one  has  a  right  to  build  cabins  thereon  for  shelter,  and 
likewise  to  land  there,  either  to  fish  or  shelter  himself  from  the 
storm,  to  moor  ships,  to  dry  nets,  and  the  like,  provided  no  damage 
arise  from  the  same  to  the  buildings  and  erections  made  by  the 
owners  of  the  adjoining  property. 

Abt.  453.  [444,] — ^Public  things  are  those,  the  property  of  which 
is  Tested  in  a  whole  nation,  and  the  use  of  which  is  allowed  to  aU  the 
members  of  the  nation:  of  this  kind  are  navigable  rivers,  seaports, 
roadsteads  and  harbors,  highways  and  the  beds  of  rivers,  as  long  as 
the  sama  are  covered  with  water. 
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Hence  it  follows  that  every  man  has  a  right  fre^j  to  fish  in  the 
rivers,  ports,  roadsteads,  and  harbors. 

Abt.  464  [445.] — ^Things  which  are  for  the  common  use  of  a  <dty 
or  other  place,  as  streets  and  public  squares,  are  likewise  public 
things. 

Art.  455.  [446.] — ^The  use  of  the  banks  of  navigable  rivers  cht 
streams  is  public;  accordingly  every  one  has  a  right  freely  to  bring^ 
his  vessels  to  land  there,  t>>  make  fast  the  same  to  the  trees  which 
are  there  planted,  to  unload  his  vessels,  to  deposit  his  goods,  to  dry 
his  nets,  and  the  like. 

Nevertheless  the  ownership  of  the  river  banks  belongs  to  those 
who  possess  the  adjacent  lands. 

Art.  456.  [44T.] — The  provisions  of  the  ancient  laws  concerning 
the  distinction  of  things  into  things  holy,  sacred,  and  rt^ligious,  and 
the  nature  and  inalienability  of  these  kinds  of  things,  are  abolished  ; 
and  nothing  prevents  the  corporations  or  congregiitions  to  which 
these  things  belong,  from  alienating  them,  provided  it  be  done  in 
the  manner  and  under  the  restrictions  prescribed  by  their  acts  of 
incorporation. 

Art.  45T.  [448.] — The  banks  of  a  river  or  stream  are  understood 
to  be  that  which  contains  it  in  its  ordinary  state  of  h  gh  water;  for 
the  nature  of  the  banks  does  not  change,  although  for  some  cause 
they  may  be  overflowed  for  a  time. 

Nevertheless  on  the  borders  of  the  Mississip'ti  and  other  navi- 
gable streams,  where  there  are  levees,  established  according  to  law, 
the  levees  shall  form  the  banks. 

Art.  458.  [449.] — ^Things  which  belong  in  common  to  the  inhabit- 
ants of  cities  and  other  places,  are  of  two  kinds: 

Common  property,  to  the  use  of  which  all  the  inhabitants  of  a 
city  or  other  place,  and  even  strangers,  are  eii titled  in  common; 
such  as  the  streets,  the  public  walks,  the  quays. 

And  common  property  which,  though  it  belongs  to  the  corpora- 
tion, is  not  for  the  common  use  of  all  the  inhabitants  of  the  place, 
but  may  be  employed  for  their  advantage  by  the  administrators  of 
its  revenues. 

Art.  459.  [450.] — ^Private  estates  and  fortrmes  are  those  things 
which  belong  to  individuals. 

Art.  460.  [451.] — Things  are  divided,  in  the  second  place,  into 
corporeal  and  incorporeal. 

Corporeal  things  are  such  «s  are  made  manifest  to  the  senses, 
which  we  may  touch  or  take,  which  have  a  body,  wh-ther  animate 
or  inanimate.  Of  this  kind  are  fruits,  corn,  gold,  silver,  clothes,  fur- 
niture, lands,  meadows,  woods,  and  houses. 

Incorporeal  things  are  such  as  are  not  manifest  to  the  senses,  arid 
which  are  conceived  only  by  the  understanding;  such  as  the  lights 
of  inheritance,  servitudes  and  obligrations. 

Art.  461.  [452.] — The  third  and  last  division  of  things  is  into 
movables  and  immovables. 
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Section  2. 
Of  Immovables. 

Abt.  462.  [453.] — ^Immovable  things  are,  in  general,  snch  as  can 
not  either  more  themselves  or  be  remuved  from  one  place  to  another. 

But  this  definition,  strictly  speaking,  is  apphcable  only  to  sadi 
tilings  as  are  immovable  by  their  own  nature,  and  not  to  such  as  are 
BO  only  by  the  disposition  of  the  law. 

Art.  463.  [464.] — There  are  things  immovable  by  their  nature, 
others  by  their  destination,  and  others  by  the  object  to  which  they 
are  applied. 

Art.  464.  [455.] — ^Lands  and  buildings  or  other  constructions, 
whether  they  have  their  foundations  in  the  soil  or  not,  are  immova- 
ble by  their  nature. 

Art.  465.  [456.] — Standing  crops  and  the  fruiis  of  trees  not  gath- 
ered, and  trees  bfefDre  they  are  cut  d«»wn,  are  likewise  imuioyable,. 
and  are  considered  as  part  of  the  land  to  which  they  are  attached. 

As  soon  as  the  crop  is  cut,  and  the  fruits  gathered,  or  the  trees 
cut  down,  although  not  yet  carried  off,  they  are  movables. 

If  a  part  only  of  the  crop  be  cut  down,  that  part  only  is  movable. 

Art.  460.  [457.] — The  fruits  of  an'imniovjibU',  gathered  or  pro- 
duced while  it  is  under  seizure,  are  cousidurod  as  making  part 
thereof,  and  inure  to  the  benefit  of  the  persoji  fnaking  the  seizure. 

Art.  467.  [458.] — ^The  pipes  made  use  of  for  the  purpose  of 
bringing  water  to  a  house  or  other  estate,  are  immovable,  and  are- 
part  of  the  tenement  to  which  they  are  attached. 

Art  468.  [459.] — Things  which  the  owner  of  a  tract  of  land  ha^ 
placed  upon  it  for  its  service  and  improvement,  are  immovable  by 
destination. 

.Thus  the  following  things  are  immovable  by  destination  when 
they  have  been  placed  by  the  owner  for  the  service  and  improve- 
ment of  a  tract  of  land,  to  wit: 

Cattle  intended  for  cultivation. 

Implements  of  husbandry. 

Seeds,  plants,  fodder,  and  manure. 

Pigeons  in  a  pigeon  house. 

Beehives. 

Mills,  kettles,  alembics,  vats,  and  other  mochinery  made  use  of  in 
carrying  on  the  piautation  works. 

The  utensils  necessary  for  working  cotton,  and  sawmills,  taffia 
distilleries,  sugar  refineries  and  other  inanufacturea 

All  such  movables  as  the  owner  h  is  attached  permanently  to  the 
tenement  or  to  the  building,  are  hkewise  immovable  by  liestination. 

Abt.  469.  [460.1 — The  owner  is  supposed  to  have  attached  to  hia 
tenement  or  builaiug  forever  such  movables  as  are  a£&xi'd  to  the- 
same  with  plaster,  or  mortar,  or  such  as  can  not  be  taken  off  without 
being  broken  or  injured,  or  without  b'cakiug  or  injuring  the  part  of 
the  building  to  which  they  are  attached. 

Art.  470.  [462.] — Incorporeal  things,  consisting  only  in  a  rig;ht>. 
are  not  of  themselves  strictly  susceptible  of  the  quality  of  movables- 
or  immovables;  nevertheless  they  are  placed  in  one  or  the  other  of 
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these  classes,  accoiding  to  the  ot)jeot  to  which  they  apply  and  the 
rales  hereinafter  estabUished. 

Art.  471.  [463.] — ^The  following  are  considered  as  immoYabla 
from  the  object  to  which  they  apply: 

The  nsufract  and  use  of  immovable  things. 

A  servitude  established  on  an  immovable  estate. 

An  action  for  the  recovery  of  an  immovable  estate  or  an  entire 
snccession. 

Segtiok  8. 

Of  Moixibles. 

Abt.  472.  [464.] — ^Estates  are  movable  either  by  their  nature  or 
by  the  disDOuitio];!  of  the  law. 

Art. '^^.  [465] — Things  movable  by  their  nature  are  such  as 
may  be  carried  from  one  place  to  another,  whether  they  move  by 
themselves,  as  cattle,  or  cau  not  be  removed  without  an  extraneous 
power,  as  inanimate  things. 

Art.  474.  [466.] — ^Things  movable  by  the  disposition  of  the  law, 
are  such  as  obb'gations  and  act*ons,  the  object  oi  which  is  to  recover 
money  due  or  movables,  although  these  obliyrations  are  accompanied 
with  a  mortgage;  obligations  which  have  for  their  oitject  a  specifio 
performance,  and  those  which  from  their  nature,  resolve  themsel\nes 
into  damages;  shares  or  interests  in  banks  or  companies  of  com- 
merce, or  industry  or  other  speculations,  although  such  companies 
be  possessed  of  immovables  depending  upon  such  enterprises.  Such 
shares  or  interests  are  considered  as  movables  with  respect  to  every 
associate  as  long  only  as  the  society  is  in  existence;  hut  as  soon  as 
the  society  is  dissolved,  the  right,  which  e  ich  membt^r  has  to  the 
division  of  the  immovables  belonging  to  it,  produces  an  immovable 
action. 

In  the  class  of  things  movable  by  the  disposition  of  the  law,  are 
also  considered  perpetual  rents  and  annuities,  whether  they  be 
founded  on  a  price  in  money  or  on  the  price  or  the  condiiiou  of  the 
alienation  of  an  immovable. 

Art.  475.  [467.] — All  things  corporeal  or  incorporeal,  which  have 
not  the  character  of  immovables  by  their  nature  or  by  the  disposi- 
tion of  the  law,  according  to  the  rules  laid  down  in  this  title,  are 
considered  as  movables. 

Art.  476.  [468.] — Materials  arising  from  the  demolition  of  a 
building,  those  which  are  collected  for  the  purpose  of  raising  a  new 
building,  are  movables,  until  they  have  been  made  use  of  in  raising 
a  new  Imilding. 

But  if  the  materials  have  been  separated  from  the  house  or  other 
«diiice,  only  for  the  purpose  of  having  it  rep  lired  or  added  to,  and 
with  the  intention  of  replacing  them,  they  preserve  the  nature  of 
immovables,  and  are  consid^'n^d  as  such. 

Art.  477.  [469.] — The  wurd  furniture  made  use  of  in  the  dispo- 
sitions of  the  law,  or  in  the  conventions  or  acts  of  pTsons,  compre- 
hend-^  only  such  furrauire  as  is  intended  for  tlie  use  and  ornament 
of  apartments,  but  not  hbrarics  wb.ch  barmen  to  bt;  thcie,  nor  [late. 
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Art.  478.  [410.] — ^The  expressions  moxxxbie  goods,  movables  or 
movable  effecU,  employed  as  above  stated,  comprehend  generally  all 
that  is  declared  to  be  movable,  according  to  the  rules  laid  down  in 
this  chapter. 

Art.  479.  [471.] — The  sale  or  gift  of  a  house  ready  furnished, 
iuchides  only  such  furniture  as  is  in  the  house. 

Art.  480.  [472.] — The  sale  or  gift  of  a  house  with  aU  that  is  in  U, 
does  not  include  the  money,  nor  the  credits  or  other  rights,  the  titles 
of  which  may  be  in  the  hoase;  all  other  movable  efifects  are 
included. 

CHAPTER  2. 
Of  Things  considered  in  their  relation  to  those  who  possess  them, 

m 

Art.  481.  [473.] — ^Things,  in  their  relation  to  those  who  possess 
or  enjoy  them,  are  divid^  into  two  classes;  those  which  are  not 
susceptible  of  ownership  and  those  which  are. 

Art.  482.  [474.] — Among  those  which  are  not  susceptible  of 
ownership,  there  are  some  which  can  never  become  the  object  of  it; 
as  things  in  common,  of  wh.ch  all  men  have  the  enjoyment  and  use. 

There  are  things,  on  the  contrary,  which,  though  naturaUy  sus- 
ceptible of  ownership,  may  lose  this  quaUty  in  consequence  of  their 
being  ai^plied  to  some  public  purpose,  incompatible  with  private 
ownership;  but  which  resume  this  quality  as  soon  as  they  cease  to 
be  applied  to  that  purpose;  such  as  the  high  roads,  streets  and 
public  paces. 

Art.  483.  [475.] — ^Things  susceptible  of  ownership,  are  all  those 
which  are  held  by  individuals,  and  which  may  be  aUenated  by  sale, 
excliHiige,  donation,  prescription  or  otherwise. 

Art.  484.  [476.] — Individuals  have  the  free  disposal  of  the 
propei-ty  which  belongs  to  them,  under  the  restriction  established  by 
law. 

But  the  property  of  corporations  of  cities;  or  other  corporations, 
is  administered  according  to  laws  and  regulations  which  are  peculiar 
to  them,  and  can  only  be  aUenated  in  the  manner  and  under  the 
restrictions  prescribed  in  their  several  acts  of  incorporation. 

Art.  485.  [477.] — ^The  succession  of  persons  who  die  without 
heii-s,  or  which  are  not  claimed  by  those  having  a  right  to  them, 
belong  to  the  State. 

Art.  486.  [478.] — ^The  national  domain,  properly  speaking,  com- 
prehends all  the  landed  estate  and  all  the  rights  which  belong  to 
the  nation,  whether  the  latter  is  in  the  actual  enjoyment  of  the 
same,  or  has  only  a  right  to  reenter  on  them. 

Art.  487.  [479.]— There  may  be  different  kinds  of  rights  to 
things: 

1.  A  full  and  entire  ownership. 

2.  A  right  to  the  mere  use  and  enjoyment. 

8.  A  right  to  certain  servitudes  due  upon  immovable  estates. 
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OP  OWNERSHIP. 

« 

CHAPTEB  1. 
OeMral  Principles. 

Art.  488.  [480.] — Ownership  is  the  right  by  whfch  a  thing 
belongs  to  some  one  in  particular,  to  the  exclusion  of  all  other 
persona 

Abt.  489.  [481.] — ^The  ownership  of  a  thing  is  vested  in  him  who 
has  the  immediate  dominion  of  it,  and  not  in  him  who  has  a  mere 
beneficiary  right  in  it. 

Art.  490.  [482.] — Ownership  is  divided  into  perfect  and  imperfecti 

Ownership  is  perfect,  when  it  is  perpetual,  and  when  the  thing  is 
unincumbered  with  any  real  right  tow^^rds  any  othv  person  than 
the  owner. 

On  the  contrary,  ownership  is  imperfect,  when  it  is  to  terminate  at 
a  certain  time  or  on  a  condition;  or  if  the  thing,  which  is  the  object 
of  it,  being  an  immovable,  is  charged  with  any  real  r)gbt*^wards  a 
third  person;  as  a  usufruct,  use  or  servitude.  S«\ 

When  an  immovable  is  subject  to  a  usufruct,  the  owner  of  it  is 
said  to  possess  the  naked  ownership. 

Art.  491.  [483.] — Perfect  ownership  gives  the  ri^ht  to  use,  to 
enjoy  and  to  dispose  of  one's  property  in  the  most  unlimited  manner, 
provided  it  is  not  used  in  any  way  prohibited  by  laws  or  ordinances. 

Persons  who  reside  out  of  the  State,  can  not  dispose  of  the  property 
they  possess  here,  in  a  jnanner  different  from  that  prescribed  by  its 
laws. 

Art.  492.  [484.] — Imperfect  ownership  only  gives  the  right  of 
enjoying  and  disposing  of  property,  when  it  can  be  done  without 
injuring  the  rights  of  others;  that  is,  of  those  who  may  have  real 
or  other  rights  to  exercise  upon  the  same  property. 

Art.  493.  [485.] — The  right  uf  ownership  nacessarily  supposes  a 
person  in  whom  this  right  exiHts;  whether  the  owner  be  a  real 
person,  such  as  an  individual,  or  a  civil  or  intellectual  person,  such 
as  a  corporation. 

Art.  4i)4.  [486.] — It  is  of  the  essence  of  the  right  of  ownership 
that  it  can  not  exist  in  two  persons  lor  the  whole  of  the  sione  thing; 
but  they  may  be  the  owners  of  the  same  thing  in  common,  and  each 
for  the  part  which  he  may  have  therein. 

Abt.  495.  [487.] — He  who  has  once  acquired  the  ownership  of  a 
thing  by  one  title,  can  not  afterwards  acquire  it  by  another  title; 
unless  it  be  to  supply  a  deficiency  in  the  fiist  title. 

On  the  other  hand,  nothing  prevents  a  thing  due  to  a  person 
under  one  title  from  being  also  due  to  him  under  another. 
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Abt.  4?G.  [488  ]  — Tlie  ownership  and  the  possession  of  a  thing 
ftre  entire  y  distinct. 

The  right  of  own»»rship  exists  independently  of  the  exercise  of  it. 
The  owner  is  not  less  the  owner  becnu^e  he  performs  no  act  of 
ownership,  or  because  he  is  disabled  from  performing  any  such  acts, 
or  eTen  because  another  performs  such  acts  without  the  knowledge 
or  against  the  will  of  the  owner. 

But  the  owner  exposes  himself  to  the  loss  of  his  right  of  owner- 
ship in  a  thing  if  he  permits  it  to  remain  in  the  possession  of  a  third 
person  for  a  time  sufficient  to  enable  the  latter  to  acquire  it  by 
prescription. 

Akt.  497.  [489.] — No  one  can  be  deprived  of  his  property  unless 
for  some  purpose  of  public  utility,  and  on  consideration  of  an 
equitable  and  previous  indemnity  and  in  a  manner  previously 
pre^ribed  by  law. 

By  an  equitable  indenmity,  in  this  case,  is  understood  not  only  a 
payment  for  the  value  of  the  thing  of  which  the  owner  is  deprived, 
but  a  remuneration  for  the  damages  which  may  be  caused  thereby. 

Art.  498.  [490.] — ^The  ownership  of  a  thing,  whether  it  be 
movable  or  immovable,  carries  with  it  the  right  to  all  that  the  thing 
produces,  and  to  all  that  becomes  united  to  it^  either  naturally  or 
artificially. 

This  is  called  the  right  of  accession. 

k-/V  CHAPTER  2. 

0/  tit'AigJU  of  Accession  to  xohaJt  is  produced  by  the  Thing. 

Art.  499.  [491  ] — ^Fruits  of  the  earth,  whether  spontaneous  or 
cultivated;  civil  fruits,  that  is  the  revenues  yielded  by  property  from 
the  operation  of  the  law  or  by  agreement;  and  the  young  of  animals 
belong  to  the  owner  by  right  of  accession. 

Art.  600.  [492.] — ^The  young  of  animals  belong  to  the  owner  of 
the  mother  of  them  by  right  of  accession.     . 

Art.  501.  [493.] — The  fruits  produced  by  the  thing  belong  to  its 
owner,  although  they  may  have  been  produced  by  the  work  and 
labor  of  a  third  person,  or  from  seeds  sown  by  him,  on  the  owner's 
reimbursing  such  person  his  expenses. 

•  Abt.  502.  [494.]  The  produc's  of  the  thing  do  not  belong  to  the 
simple  possessor,  and  must  be  returned  with  the  thing  to  the  owner 
who  claims  the  same,  unices  the  possessor  held  it  bona  fide. 

Abt.  503.  [495.] — He  in  bona  fide  possessor  who  possesses  as  owner 
by  virtue  of  an  act  sufficient  in  terras  to  transfer  property,  the 
defects  of  which  he  was  ignorant  of.  He  ceases  to  be  a  bona  fide 
possessoiifrom  the  moment  these  defects  are  made  known  to  him^ 
or  are  declared  to  him  by  a  suit  instituted  for  the  recovery  of  the 
thing  by  the  owner. 
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CHAPTEB  3. 

Of  the  Righi  (^Accession  to  what  unites  or  incorporates  itsd/  to  the 

Thing. 

Art,  564.  [496.] — All  that  which  becomes  nniied  to  or  incorpo- 
rated with  the  property,  belongs  t^i  the  owner  of  such  property, 
according  to  the  rules  hereafter  established. 

Section  1. 
Of  the  Bight  of  Accesdon  in  relation  to  Immombles, 

Art.  605.  [497  ] — ^The  ownership  of  the  soil  carries  with  it  the 
ownerdhip  of  all  that  is  directly  above  and  under  it. 

The  owner  may  make  upon  ic  all  the  plantations,  and  erect  all  the 
buildings  which  he  thinks  proper,  under  the  exceptions  established 
in  the  title:  Of  Servitudes, 

He  may  construct  below  the  soil  all  manner  of  works,  digging  as 
deep  as  he  deems  convenient,  and  draw  from  them  all  the  benefits 
which  may  accrue,  under  such  modifications  as  may  result  from  the 
laws  and  regulations  conceining  mines  and  the  lawd  and  regulations 
of  the  police. 

Art.  506.  [498.] — ^All  the  constructions,  plantations  and  works, 
made  on  or  within  the  soil,  are  supposed  to  be  done  by  the  owner, 
and  at  his  expense,  and  to  belong  to  him,  unless  the  contrary  be 
proved,  without  prejudice  to  the  rights  of  third  persons,  who  have 
acquired  or  may  acquire  by  prescription  the  property  of  a  subter- 
raneous piece  of  ground  under  the  building  of  another,  or  of  any 
part  of  thf^  building. 

Art.  507.  [499.] — If  the  owner  of  the  soil  has  made  construc- 
tions, plantations  and  works  thereon,  with  materials  which  did  not 
belong  to  him,  he  has  a  right  to  ke^p  the  same,  whether  he  has  made 
use  of  them  in  good  or  bad  faith,  on  condition  of  reimbursing  their 
value  to  the  owner  of  them  and  paying  damages,  if  he  has  thereby 
caused  him  any  injury  or  damage. 

Art.  508.  [500.] — When  plantations,  constructions  and  works  have 
been  made  by  a  third  person,  and  with  such  person's  own  materials, 
the  owner  of  the  soil  has  a  right  to  keep  them  or  to  compel  this 
person  to  take  away  or  demolish  the  same. 

If  the  owner  requires  the  demoUtion  of  such  works,  they  shall  be 
demolished  at  the  expense  of  the  person  who  erected  them,  without 
any  compensation;  such  person  may  even  be  sentenced  to  pay 
damages,  if  the  case  require  it,  for  the  prejudice  which  the  owner  of 
the  soil  may  have  sustained. 

If  the  owner  keeps  the  works,  he  owes  to  the  owner  of  the 
materials  nothing  but  the  reimbui-sement  of  thrii*  value  and  of  the 
price  of  workmanship,  without  any  regard  to  the  greater  or  less 
.  value  which  the  soil  may  have  acquired  thereby. 

Nevertheless,  if  the  plantations,  edifices  or  works  have  been  mnde 
by  a  third  person  evicted,  but  not  sentenced  to  make  restitution  of 
the  fruits,  because  such  person  possessed  bona  fide,  the  ovmer  ahall 
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not  have  a  right  to  'lemand  the  demolition  of  the  works  plantations 
or  edifices,  but  he  sh  ill  have  liis  choice  eicher  to  reimburse  the  value 
of  the  materials  and  th^  price  of  workmanship,  or  to  reimburse  a 
sum  eqnnl  to  th^  enhanced  value  of  the  soil 

Art.  509  [601.] — ^The  accretions,  which  are  foj-raed  succe^asively 
and  imperceptibly  to  any  soil  situated  ou  the  shore  of  a  river  or 
other  stream,  are  called  aUuvion. 

The  alluvion  b^'lougs  to  the  owner  of  the  soil  s'tuated  on  the  edge 
of  the  water,  whether  it  be  a  river  or  stream,  aitd  -vhetber  the  same 
be  navigable  or  not,  who  is  bruind  to  leave  public  that  portion  of  the 
bank  which  is  required  by  law  for  the  pubho  use. 

Abt.  GiO.  [502. J — ^The  same  rule  applies  to  derehctions  formed 
by  running  water  retiring  imperceptibly  from  one  of  its  shores  and 
enchroaching  on  the  other;  the  owner  of  the  land,  adjoining  the 
shore  Wiiich  is  lelt  dry,  has  a  right  to  the  dereliction,  nor  can  the 
owner  of  the  opposite  shore,  claim  the  land  which  he  has  lost. 

This  right  does  rot  lake  pi  ice  in  case  of  derelictions  of  the  sea. 

Abt.  511.  [503.] — If  the  river  or  stream,  whether  navigable  or 
not,  carries  away  by  a  sudden  irruption  a  considerable  tract  of  land 
from  an  adjoining  field,  wh^ch  track  of -land  is  susceptible  of  being 
identified,  by  carrying  the  same  on  a  field  lower  down,  or  on  the 
opposite  shore,  the  owner  of  the  tract  of  land  thus  carried  away, 
may  claim  his  prop-^rty,  provided  he  does  it  within  a  year,  or  even 
after  the  year  has  elapsed,  if  the  person,  to  whose  land  the  soil  thus 
carried  away  has  been  united,  has  not  yet  taken  possession  of  the 
same. 

Art.  512  [504.] — ^Islands  and  sand  bars,  which  are  formed  in  the 
beds  of  navigable  rivers  or  streams,  and  which  are  not  attached  to 
the  bank,  belong  to  the  State,  if  there  be  no  adverse  title  or 
prescription. 

Abt.  513.  [505.] — Islands  and  sand  bars  which  are  formed  in 
streams  not  navigable,  belong  to  the  riparian  proprietors,  and  are 
divided  among  tnem  accoiumg  to  the  rules  proscribed  in  the  follow- 
ing articlf^s. 

Abt.  514  [506.] — ^If  the  island  be  formed  in  the  middle  of  the 
stream,  it  belongs  to  the  riparian  proprietors,  whose  lands  are 
situated  on  the  sides  opposite  the  island.  If  they  wish  to  divide  it, 
it  must  be  divided  by  a  hue  supposed  to  be  drawn  along  the  mid- 
dle of  the  river.  The  riparian  proprietors  then,  severally  take  the 
portion  of  the  island  which  is  opposite  their  land,  in  proportion  to 
the  front  they  respectively  have  on  the  stream  opposite  the  island. 

Art.  515.  [507.] — ^If  on  the  contrary,  the  island  lies  on  one  of  the 
sides  of  the  line  thus  supposed  to  be  drawn,  it  belongs  to  the 
riparian  proprietors  of  the  side  on  which  the  island  is,  and  must  be 
divided  among  them  in  proportion  to  fhe  front  they  respectively 
have  on  the  stream  opposite  the  island. 

Abt.  516.  [508.] — If  an  alluvion  be  formed  in  front  of  the  pro- 
perty of  several  riparian  proprietors,  the  division  is  to  be  made 
according  to  the  exient  of  the  front  line  of  each  at  the  time  of  the 
formation  of  the  alluvion. 

Art.  517.  [509.] — ^If  a  river  or  stream,  whether  navigable  or  not, 
by  opening  itself  a  new  branch  cuts  off  and  surrounds  the  field  of 
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any  individual  owner  of  the  shore,  and  makes  it  an  island,  the 
owner  shall  keep  the  property  of  his  field. 

Art.  518.  [510.] — If  a  river  or  stieiin,  whether  navigable  or  not, 
opens  itself  a  new  bed  by  leavincr  its  former  channel,  the  owners  of 
the  soil  newly  occupied  shall  tt.ie,  by  way  of  indemnification,  the 
former  bed  of  the  river,  every  un0  in  proportion  to  the  quantity  of 
land  he  has  lost 

They  shall  again  take  their  former  property,  if  the  river  or  stream 
returns  to  its  former  channeL 

Abt.  519.  [511.] — Pigeons,  bees  or  fish,  which  go  from  one 
pigeon  house,  hive  or  fish  pond,  into  another  pigeon  house,  hive  or 
fish  pond,  belong  to  the  owner  of  those  things;  Provided,  Such 
pigeons,  bees  or  fish  have  not  been  attracted  thither  by  fraud  or 
artifice. 

Sectign  2. 

0/  the  Bight  of  Accession  in  relation  to  Movables. 

Abt.  520.  [512] — The  right  of  accession,  when  it  operates  upon 
two  movable  things,  belonging  to  two  ditl'erent  owners,  rests 
altogether  upon  principles  oi  natural  equity. 

The  following  rules  shall  direct  the  determination  of  the  judge  in 
nnforseen  cases,  acoordmg  to  the  pocuiiar  circumstances  of  such 
cases. 

Abt.  521.  [513] — ^Whon  two  things  belonging  to  difierent 
owners,  and  which  have  beea  united  in  such  a  mauuer  as  to  form  a 
whole,  are  nevertheliBSS  of  a  nature  to  be  separated,  so  that  one  may 
exist  without  the  other,  the  whole  belongs  to  the  owner  of  the  thing 
which  forms  the  principal  part,  under  the  obligation  of  reimbursing 
to  the  other  the  value  of  the  thmg  which  has  been  united  to  his 
own. 

Art.  522.  [514.] — The  part  which  is  considered  as  principal,  is 
that  to  which  the  other  has  been  united  only  for  the  use,  ornaaLent 
or  completion  of  the  other. 

Thus  the  diamoud  is  the  principal  part  with  reference  to  the  gold 
in  which  it  is  set. 

The  coat  itself,  with  reference  to  the  lace,  lining  and  embroidery. 

Art.  523.  [5 15.] — Nevertheless  equity  requires  that  there  should  be 
some  exceptiou  to  the  preceding  rulo,  when  the  thing  united  is 
much  more  precious  than  the  principal  thinj:,  and  when  it  has  been 
made  use  of,  unknown  to  the  owner.  In  such  case,  the  owner  may 
demand  that  the  tluug  be  separated  and  returned  to  him;  even 
though  some  injury  should  result  to  the  thing^  to  which  it  has  been 
united. 

ABTf'524.  [516.] — ^If  of  tho  two  things  united  to  form  one  whole, 
fhe  onecan'noft  be  considered  as  the  accession  of  the  other,  the  most  . 
considerable  in  value  or  in  bulk,  if  the  value  be  nearly  equal,  shall 
be  considered  as  the  principal 

Art.  625.  [517.] — If  an  artificer,  or  any  person  whatever,  has 
employed  materials  which  did  not  belong  to  him,  in  making  another 
article,  whether  the  materials  may  or  may  not  be  brought  back  to 
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{heir  former  shape,  the  person  who  was  the  owner  of  the  materials, 
has  a  rif^ht  to  cialm  the  thio^  which  was  made  out  of  them,  on 
reimbursing  the  price  of  tbe  workmanship. 

Art.  526  [518.] — The  rale  established  in  the  precedinjj  article 
does  not  apply  when  the  workmanship  is  so  important  that  it  greatly 
surpasses  the  value  of  the  materials  which  have  been  employed. 
Industry,  then,  is  considered  as  the  principal  part,  and  gives  the 
workman  a  right  to  keep  the  thing  which  he  has  made  on  condition 
of  reimbursing  the  price  of  the  materials  which  were  employed. 

Apt.  527.  [519.] — ^When  a  person  has  employed  materials,  part  of 
which  did,  and  part  of  which  did  not  belong  to  him,  in  making  a 
thing  of  a  new  kind,  without  either  part  of  the  materials  being 
entirely  destroyed,  but  in  such  a  manner  that  they  can  not  be  sepa- 
rated without  iiiconvenii  nee,  the  thing  belongs  in  common  to  both 
proprietors,  the  share  of  the  one  being  in  proportion  to  the  value  of 
the  materials  which  belonged  to  him,  and  of  the  other  in  proportion 
both  to  the  value  of  the  materials  which  belonged  to  him,  and  of 
the  price  of  the  workmanship. 

Akt.  528.  [520]. — When  a  thing  has  been  formed  by  a  mixture  of 
several  materials  belonging  to  different  proprietors,  neither  of  whidi 
can  be  C(msidered  as  tbe  principal  substance,  if  the  materials  can  be 
separated,  the  proprietor,  without  whose  consent  the  mixture  was 
made,  may  demand  the  separation. 

If  the  mater  als  can  not  be  separated  without  inconvenience,  their 
owners  acquire  in  common  the  property  pf  the  thing  in  proportion 
to  the  quantity,  quality  and  value  of  the  materials  belonging  to  each 
of  them. 

AnT.  529.  [521] . — If  the  materials  belonging  to  one  of  the  proprie- 
tors, be  far  superior  to  the  others,  both  in  quantity  and  value,  in  that 
ease  the  proprietor  of  the  most  valuable  materials  may  claim  the 
thing  resulting  from  the  mixture,  on  reimbursing  to  the  other  the 
value  of  his  materials. 

Anr.  530.  [522.]  When  the  thing  remains  in  common  to  the 
proprietors  of  the  materials  with  which  it  has  been  formed,  it  must 
be  sold  at  auction  for  the  common  benefit. 

Akt.  531.  [^^23.] — In  all  cases  where  .the  proprietor,  whose  mate- 
rials have  been  employed  ui&known  to  him  in  making  a  thing  of 
another  kind,  has  a  right  to  claim  the  property  of  that  thing,  he  is 
at  liberty  to  demtind  either  that  the  materials  be  returned  to  him  in 
the  same  species,  quantity,  weight,  measure  and  quality,  or  that 
their  value  be  paid. 

Akt.  532.  [524.] — ^Damages  may  also  be  recovered  against  those 
who  have  employed  materials  belonging  to  others,  unknown  to 
them,  according  to  circumstances;  and  they  are  still  liable  to  be 
prosecuted  criminally,  sl.ould  the  case  require  it 


^  * 


ee  OF  U8UFBU0T. 


TITLE  m. 


OF   USUFRtTCT,  USE   AND   HABITATION, 


CHAPTER  1. 

Of  Usi/riid. 

Section  1. 

(hneral  Principlea. 

Aet.  633.  [525.] — ^Usufruct  is  the  riglit  of  enjoying  a  th^ng,  the 
property  of  which  is  vested  in  another,  and  to  draw  fron.  the  same 
all  the  profit,  utility  and  advantages  which  it  mfi^y  produce,  provided 
it  be  without  altering  the  substance  of  the  thing. 

The  obligation  of  not  altering  the  substance  of  the  thing  takes 
place  only  in  the  case  of  perfect  asufruct 

Art.  534.  [526.] — ^There  are  two  kinds  of  usufruct: 

Perfect  usufruct,  which  is  of  thino^s  which  the  usufrtictuary  caa 
enjoy  without  changing  their  substance^  though  their  substance  may 
be  diminished  or  deteriorated  naturally  by  time  or  by  the  use  to 
which  they  are  applied ;  as  a  house,  a  pieco  of  land,  furniture  and 
other  movable  effects. 

And  imperfect  or  qitan  usufruct,  which  is  of  things  which  would 
be  useless  to  the  usufructuary,  if  he  did  not  consume  or  expend 
them,  or  chancre  the  substance  of  them,  as  money,  grain,  liquors. 

Art.  535.  [527  ] — Perfect  usufruct  does  not  transfer  to  the  usu- 
fructuary the  owuership  of  the  things  subject  to  the  lisufract;  the 
usufructuary  is  bound  to  use  them  as  a  prudent  administrator  would 
do,  to  preserve  them  as  much  as  possibfe,  in  order  to  restore  them 
to  the  owner  as  soon  as  the  usufruct  terminates. 

Art.  536.  [528.] — ^Imperfect  usufruct,  on  the  contrary,  transfers 
to  the  usuiVuciuary  the  ownership  of  the  things  subject  to  the  usu- 
fruct, so  tnat  he  may  consume,  sell  or  dispose  of  them,  as  be  thinks 
proper,  subject  to  certain  (charges  hsreinafter  prescribed. 

Ajar.  537.  [529.] — Usufruct  is  an  incorporeal  thing,  because  it 
consists  in  a  right. 

Art.  538.  [530.] — Usufruct  is  divisible;  for  if  this  right  is  vested 
in  several  persons  at  a  time,  there  is  but  one  usufruct,  which  is 
divided  among  them,  each  having  his  portion.  The"  reason  is 
because  the  object  of  this  right  is  the  receiving  the  fruits  of  the 
thing,  which  are  corporeal  and  divisible. 

Art.  539.  [531.] — Umfruct  may,  from  its  origin,  be  conferred  on 
several  .persons  in  divided  or  undivided  portions. 

Art.  54:0.  [532.] — ^U^ufruct  may  be  established  by  all  sorts  of 
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titles;  by  a  deed  of  sale,  by  a  marriage  contract,  by  donation, 
compromise,  exchange,  last  will  and  even  by  operation  of  law. 

Tntis  the  usufruct  to  which  a  father  is  entitled  on  the  estate,  of  his 
children  during  the  marriage,  is  a  legal  usufruct 

Abt.  541.  {533.] — Usufract  may  be  established  on  every  descrip- 
tion of  estates,  movable  or  immovable,  corporeal  and  incorporeal 

Art.  542.  [534.]— Usufruct  may  be  established  simply,  or  to  take 
place  at  a  certain  day,  or  under  condition;  in  a  word,  under  all 
«ach  modifications  as  the  person  who  gives  such  a  right  may  be 
pleased  to  annex  to  it. 

Abt.  543.  [535.] — It  may  be  granted  to  all  such  as  may  be 
possessed  of  an  estate,  even  to  communities  or  corporations. 

Section  2. 

Of  the  Rights  of  the  Usvfruduary, 

Abt.  544  [536.] — ^All  kinds  of  fruits,  natural,  cultivated  or  civil, 
produced,  during  the  existence  of  the  usufruct,  by  the  things  subject 
to  it,  belong  to  the  usufructuary. 

Abt.  545.  [537.]-7-Natural  fruits  are  such  as  are  the  spontaneous 
product  of  the  earth;  the  product  and  increase  of  cattle  are  likewise 
natural  fruits. 

The  fruits,  which  re8u!t  from  industry  bestowed  on  a  piece  of 
ground,  are  those  which  are  obtained  by  cultivation. 

Civil  frtdts  are  rents  of  real  property,  the  interest  of  money,  and 
annuities. 

All  other  kinds  of  revenue  or  income  derived  from  property  by  the 
operation  of  the  law  or  private  agreement,  are  civil  fruits. 

Abt.  546.  [538.] — The  natural  fruits,  or  such  as  are  the  product  of 
industry,  hanging  by  branches  or  by  roots  at  the  time  when  the 
usufruct  is  open,  belong  to  the  usufructuary. 

Fruits  in  the  same  state,  at  the  moment  when  the  usufruct  is  at 
an  end,  belong  to  the  owner,  without  being  obliged  to  compensate 
the  other,  for  either  work  or  seeds. 

Art.  547.  [540.] — Rents  and  income  of  property,  interest  of 
money,  and  annuities,  and  other  civil  fruits,  are  supposed  to  be 
obtained  day  by  day,  and  they  belong  to  the  usufructuary,  in  propor- 
tion to  the  duration  of  his  usufruct,  and  are  due  to  him,  though  they 
may  not  be  collected  at  the  expiration  of  his  usufruct. 

Art.  548.  [541.] — The  usufruct  of  a  house  carries  with  it  tho 
enjoyment  ox  the  house,  of  the  profits  which  it  may  bring,  and 
indeed  of  such  furniture  as  is  permanentiy  fixed  therein,  even 
should  the  title  by  which  the  usufruct  is  established  make  no  mention 
of  the  same. 

Abt.  549.  [542.] — ^If  the  usufruct  includes  things,  which  can  not 
be  used  without  being  expended  or  consumed,  or  without  their 
substance  being  changed,  the  usufructuary  has  a  right  to  dispose  of 
them  at  his  pleasure,  but  under  the  obligation  of  returning  the  same 
•quantity,  quality  and  value  to  the  owner,  or  their  estimated  price,  at 
the  expiration  of  the  usufruct 

Ats.  550.  [543.] — ^If  the  usufruct  comprehends  things  which* 
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tiiongli  flot  consumed  at  oiic0,  are  gradaally  impaired  by  wear  and 
decay,  such  as  furnitare,  the  usufructuary  has,  *  in  like  manner,  % 
right  to  make  use  of  them  for  the  purposes  for  which  they  are 
intended,  and  at  the  expiration  of  the  usufruct  he  is  obliged  only  to 
restore  them  in  the  state  in  which  tbey  may  be,  provided  they  have 
not  been  impaired  through  his  fault  or  neg.ect 

And  even  should  any  of  these  things  be  entirely  worn  out  by  use 
at  the  expiration  of  the  usufruct,  the  usufructuary  is  not  bound  to 
make  good  the  same. 

Art.  551.  [544.] — The  usufructuary  has  a  right  to  draw  all  the 
profits  which  are  usually  produced  by  the  thing  subject  to  the 
usufruct. 

Accordingly  he  may  cut  trees  on  land  of  which  he  has  the  usufruct, 
take  from  it  earth,  stones,  sand  and  other  materials,  but  for  hia  us^ 
only,  and  for  the  amelioration  and  cultivation  of  the  land,  provided 
he  act  in  that  respect  as  a  prudent  administrator,  and  withoat 
abusing  this  ri^ht. 

Art.  552.  [545. J — The  usufructuary  has  a  right  to  the  enjoyment 
and  proceeds  of  mines  and  quarries  in  the  land  subject  to  the 
usufruct,  if  thfty  were  actually  worked  before  the  commencement  of 
the  usufruct;  but  he  has  no  riprht  to  mines  and  quarries  not  opened. 

Art.  653.  [54C.] — The  usufructuary  enjoys  the  increase  brought 
by  alluvion  to  the  land  of  which  he  has  the  usufruct,  but  has  no 
right  to  islands  formed  in  a  stream  not  navigable  opposite  the  land;: 
they  belong  to  the  riparian  proprietors,  as  is  prescribed  in  the  title  r 
Of  Things. 

In  like  manner  he  has  no  right,  not  even  the  right  of  enjoyment^ 
to  the  treasure  which  may  be  discovered  in  the  land  of  which  he  has 
the  usufruct,  unless  he  himself  has  disc^jvered  it,  in  which  case  he- 
shall  only  enjoy  the  right  granted  by  law  to  such  persons  as  find  & 
treasure  in  a  p.ece  of  land,  the  property  of  another  person. 

Art.  554.  [547.] — The  usufructuary  enjoys  the  rights  of  servi* 
tudes,  ways  ur  others  due  to  the  inheritance  of  which  he  has  the 
usufruct;  and  if  this  inheritance  is  inclosed  within  the  other  lands- 
of  him  who  hi.s  established  such  usufruct,  a  way  must  be  gratuit- 
ously furnished  to  tho  usjfractucu:/  by  the  owner  of  the  land  or  by 
his  heirs. 

Art.  555.  [518.] — ^The  usufructuary  may  enjoy  by  himself  or  lease 
to  another,  or  even  sell  or  give  away  his  right;  but  all  the  contracts 
or  agreements  which  he  makes  in  this  respect,  whatever  duration  he 
may  have  intended  to  give  them,  cease  of  right  at  the  expiration  of 
the  usufruct. 

Art.  656.  [549.] — The  usufructuary  can  maintain  all  actions 
against  the  owner  and  third  persons,  which  may  be  necessary  to 
insure  him  the  possession,  enjoyment  and  preservation  of  his  right. 

Sectign  3. 

Of  due  Ohligaiions  of  the  Usufructuary, 

Art.  557.  [550.] — ^The  usufructuary  takes  thin^  in  the  state  in 
^hich  they  are;  but  he  can  not  obtain  possession  of  the  things  subject 
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to  the  nsafrncfc,  without  havmg  caused  to  be  made  in  presence  of 
the  owner,  or  after  the  owner  has  been  duly  summoned,  if  he  be 
within  the  State,  an  inventory  with  the  estimated  value  of  the  estate, 
both  movable  and  immovable,  subject  to  the  usufruct,  by  a  notary 
public  duly  authorized  by  the  judge  to  that  effect,  and  in  the  presence 
of  two  witnesses. 

If  the  owner  be  absent  from  the  State,  and  is  not  represented  by 
any  person  therein,  the  judge  shall  appoint  a  counsel  for  him  to 
assist  at  the  inventory. 

Art.  5j8.  [551.]-  -The  usufructuary  must  give  security  that  he 
will  use,  as  a  prudent  administrator  would  do,  the  movables  and 
immovables  subject  to  the  usufruct,  and  that  he  will  faithfully  fulfill 
all  the  obligations  imposed  on  him  by  law,  and  by  the  title  under 
-which  his  usufruct  is  established. 

Art.  559.  [552.] — ^The  amount  of  this  security  shall  be  the  esti* 
mated  value  of  the  movables  subject  to  the  usufruct,  according  to 
the  inventory,  and  such  further  sum  as  shall  be  fixed  by  the  judge 
according  to  the  nature  of  the  immovable  property  subject  to  the 
usufruct,  to  answer  for  the  damages  which  ihe  usufructuary  or 
those  for  whom  he  is  responsible,  may  commit  thereon. 

Tliis  security  may  be  dispensed  with,  in  favor  of  the  usufructuary, 
by  the  act  by  which  the  usu.ruct  is  established. 

Art.  660.  [553.] — Neither  the  father  nor  mother  having  the  legal 
usufruct  of  tiie  estate  of  their  children,  nor  the  seUer,  under  the 
reservation  of  the  usufruct,  is  required  to  give  this  security. 

Art.  561.  [554] — If  the  usufructuary  sell,  give  away  or  lease  his 
right,  he,  as  well  as  his  security,  is  responsible  for  the  abuse  which 
the  person  to  whom  he  has  assigned  his  rights,  makes  of  the  things 
subject  to  the  usufruct,  and  the  damage  he  may  commit  on  them. 

Art.  5o2.  [555.] — The  usnfruCwUary  may  for  the  security  required 
of  liirn  by  law,  give  a  special  mortgage  on  iumiovable  property  of 
sufficient  value  and  uniucumbered,  lying  within  the  State. 

Art.  5G3.  [556.] — If  the  usulructuary  does  not  give  securify  or  a 
special  mort^'age,  as  is  prescribed  in  the  preceding  article,  the 
immovables  sabjcct  to  the  usufruct  shall  be  leased  at  pubhc 
auction. 

Sums  of  money,  the  usufruct  of  which  has  been  given,  shall  be 
put  out  at  interest  on  good  security,  with  the  consent  of  the  owner, 
and  f  he  refuse,  by  the  authority  of  the  judge. 

Movables  subject  to  the  same  usufruct  shall  be  sold  at  public 
auction,  and  the  proceeds  of  the  sale  shall  be  pat  out  at  interest  in 
tiiC  manner  above  p  escribed. 

The;  interest  of  such  sums,  the  amount  of  the  rent  of  the  immova- 
ble and  the  products  of  the  sequestered  property  shall,  in  such  case, 
belong  to  the  usufructuary. 

Art.  6o4.  [557.] — In  case  the  usufructuary  does  not  give  security, 
the  owner  has  a  right  to  insist  that  such  furniture  as  grows  worse  by 
use,  be  sold,  that  the  proceeds  may  be  placed  at  interest,  as  well  as 
that  of  merchandise;  and  in  that  case  the  usufructuary  on  joys  the 
interest  during  the  usufruct.  Nevertheless  the  usufructuary  may 
claim,  and  the  judge  may  order,  according  to  circumstauct- s,  that  a 
part  of  the  furniture  necessary  for  his  use  be  left  to  him,  under  the 
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fiimnle  obligition  of  rctaming  the  same  at  the  expiration  of  the 
usufruct. 

Abt.  566.  [558  ] — ^The  usnfruciuary  is  bonnd  to  suffer  the  servi- 
tude which  pxisted  on  the  laud  of  which  he  has  the  usufruct,  at  the 
time  his  ngat  commenced. 

Abt.  566.  [659.] — A  delay  to  give  security  does  not  deprive  the 
usufnictiiary  of  the  profits  to  which  he  may  have  a  right;  they  are 
due  to  liim  from  the  moment  that  the  iisutruct  accrued. 

Abt.  567.  [560.] — It  is  the  duty  of  the  usufructuary  to  keep  the 
things  of  which  he  has  the  usntruct,  and  to  take  the  same  care  of 
them  as  a  prudent  owner  does  of  what  belongs  to  him. 

He  is  accordingly  answCiable  for  such  losses  as  proceed  from  his 
fraud,  defrtjlt  or  neglect 

Abt.  568.  [561.] — Ttie  usufructuary  has  a  right  to  make  useful  and 
necessary  improvements  and  repairs  on  the  estate  subject  to  the 
usufruct,  and  even  to  make  such  as  are  not  necessary,  but  only  to  suit 
his  own  convenience,  proviued  he  do  not  injure  the  estate,  or  change 
its  condition.  But  as  to  buildings'  existing  on  the  land  at  the 
commencement  of  the  usufruct,  he  must  preserve  them  such  as  they 
have  been  transmitted  to  him,  nor  can  he  alter  their  form,  distribu- 
tion or  destmation,  even  to  improve  it,  without  the  consent  of  the 
owner. 

He  has,  however,  the  right  to  make  openinors  for  windows  and 
doors  in  the  house  in  wuich  he  lives,  and  of  which  he  has  the 
usufruct 

Abt.  569.  [563.] — The  usufructuary  can  not  finish  buildings 
commenced  by  the  owner,  nor  erect  new  buildings  upon  the  land  of 
which  he  has  the  usufruct,  unless  tht^se  buildings  are  necessary  for 
working  the  laud  or  for  gettmg  in  the  crops;  he,  hnwever.  may 
rebuild  edifices  and  other  worts,  which  have  been  destroyed  or 
thrown  down  by  time  or  accident. 

The  usu»ructuarv  can  not  deuoliah  or  destroy  what  he  has  once 
built  or  constructed,  nor  take  away  mat^Tia  h;  he  must  abandon  the 
whole  to  the  owner  at  the  end  of  his  uuuiruct,  wibUout  being  able 
to  claim  any  indemnity  tiiere.or. 

It  is  unuerst^jod  that  all  these  restrictions  on  the  rights  of  the 
usufructuary,  and  others  mentioned  in  this  title  of  the  Code,  only 
take  place,  when  there  is  no  provision  to  the  contrary  in  the  act 
establishing  the  usufruct 

Art.  570.  [564.] — l he  usnfrnctnary  is  liable  to  all  the  necessary 
expenses  for  the  preservation  and  working  of  the  estates  subject  to 
the  usufruct 

Art.  571.  [565] — The  u<»TifrnctTia^v  is  bound  to  make  such  repairs 
only  as  are  indisv>ens<«bly  necessary  for  keeping  the  estate  subject  to 
the  usufruct  in  ^ood  order. 

Repairs  extraordinary  are  to  be  made  by  the  owner  biiiself,  unless 
such  repairs  have  become  necessary  in  ctmsequence  of  the  usufruct- 
uary's neglect  to  make  the  repairs  for  keeping  the  property  in  good 
order,  since  the  usufruct  has  been  acquired  by  him,  in  which  case  the 
usufructnary  is  bound  to  make  such  extraordinary  repairs. 

Art.  572."  [566.] — ^Extraoidmary  repairs  are  tiioseof  the  principal 


OF  USUFRUCT.  73 

waOs  and  vaults,  and  the  replacin;:^  of  beams  and  roofs  in  folo,  and  the 
reconstractiun  of  a  lev<e  euUreiy  destroyed  or  cai'riei  away. 

All  others  are  ordinary  repairs. 

Art.  573.  [567.] — The  usufructuary  can  be  compelled  to  make, 
daring  the  tiiue  of  his  usufruct  the  repairs  which  he  is  bound  to 
make,  the  same  to  be  det<»rmined  by  expc^rts.  and  under  the  penalty 
of  be'ng  responsible  to  the  owner  for  all  damages  caused  by  Lis 
def  u't 

Art.  574.  [508.] — If  between  the  time  the  usufract  commences, 
and  the  liuie  the  usufructuary  is  put  in  possession,  the  owner  makes 
any  necessary  repairs,  which  the  usufructuary  would  have  been 
bound  to  make,  the  former  has  the  right  to  claim  of  the  usufructuary 
the  price  thereof,  and  may  retain  the  possession  of  the  things  subject 
to  the  usufruct,  nntil  the  price  is  reimbursed. 

Art.  575.  f5G9.] — ^Tlie  usufructuary  can  release  himself  from  the 
repairs,  which  he  is  bound  to  make,  and  even  from  the  other  charges 
of  the  usufruct,  by  abandoning  it,  even  when  the  owner  has  instituted 
suit  against  him  to  compel  hiin  to  make  them  or  bear  the  expenses  of 
them,  and  though  tlie  usufructuary  be  condemned  in  such  suit 

But  the  abandonment  will  nut  Lave  the  eflect  of  releasing  the 
Tisuf I  uctuary  from  the  charges  of  the  enjoyment,  which  he  has 
already  had  of  the  usufruct,  nor  from  the  accountabihty  for  the 
damages  which  he,  or  persons  for  whom  he  is  responsible,  may 
have  caused  to  it 

Art.  576.  [570.  | — The  usufructuary  ha^  no  action  against  the 
owner  to  compel  him  t  >  make  the  extraordinary  repairs,  which  the 
latter  is  bound  to  make.  The  usufructuary,  on  the  refusal  of  the 
owner  to  make  them,  may  advance  the  mnney  necessary  to  complete 
them,  and  shall  be  reimbursed  by  the  owner  or  his  heirs,  at  the 
expirat  on  of  the  usulru*  t,  they  not  being  included  in  the  improve- 
ments, which  he  is  obliged  to  abandon  to  the  owner. 

Art.  577.  (571.) — Neither  the  owner  nor  the  usufructuary  is 
bound  to  build  again  what  has  fallen  to  ruin,  owing  to  its  mtiquity, 
or  has  been  dev-»troyed  by  chance,  when  the  ruin  is  total  and  entire; 
if  it  be  only  partial  it  forms  the  salject  of  ordinal  y  repa'rs. 

N  evert  he  ess,  if  the  owner  wishes  to  rebuild  what  has  been 
destroyed,  or  to  make  the  extraordinary  repairs  for  which  he  is 
bound,  the  Uhufructuary  is  bound  to  peimit  iiim,  bub  in  the  manner 
the  least  inconvenient  and  onerous  to  himself,  and  he  may  prescribe 
to  the  owner  a  reasonable  delay  for  the  performance  of  the  woik. 

Abt.  578.  [572.]  — The  usufructuary  is  liable,  during  his  enj->y- 
inenr,  to  all  the  annual  char^'us  to  wiiich  the  things  subject  to  the 
usufruct  may  be  liable. 

He  is  obliged  to  pay  all  fixes  and  contributions  imposed  on  the 
property  subject  to  the  usufru  ;c,  as  we  J  as  all  ground  rents  which 
may  have  been  charged  upon  the  property,  previous  to  the  com- 
mencement of  the  usufruct. 

The  usufructuary  is  also  bound,  during  his  enjoyment,  to  cause  to 
be  made  and  repaired  the  roads,  bridges,  ditches,  levees  and  the  like, 
ior  which  the  estate  of  which  he  has  the  usufruct  may  be  liable. 

Abt.  579.  [573.] — With  respect  to  extraordinary  or  temporary 
chargeBy  which  may  be  imposed  on  things  subject  to  the  usufruct 
10 
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during  its  ppn^'^cncv,  th*^  us»» ifj  net uarr  is  b'»nncl  to  support  tb'^m, 
nnless  they  aro  of  a  nature  to  augment  the  value  of  the  property 
subject  to  the  usufruct. 

In  this  last  case  the  usufructuary  is  bound  to  pay  them,  and 
shall  be  reimbursed  by  the  owner  at  the  termination  of  the  usufruct^ 
for  the  capital  expended  only. 

Art.  680.  [574.J — ^The  legacy  of  an  annuity  or  alimony  left  by  a 
testator,  is  to  be  wholly  acquitted  by  the  universal  heir  or  legatee  of 
the  usuEruct,  and  must  be  acquitted  by  the  legatee  of  the  usufruct 
under  a  universal  title,  in  proportion  to  his  enjoyment,  without  any 
claim  whatever  to  reimbursement  on  their  part. 

Art.  581.  [575.] — The  particular  legatee  of  a  usufruct  is  not 
bound  to  pay  the  debts  for  which  the  estate  is  mortgaged;  if  he  be 
compelled  to  pay  them,  he  has  action  SGrainst  the  owner,  subject  to 
the  provisions  contained  in  the  title:  0/  donations  inter  vivos  and 
mortis  causa. 

Art.  582.  [576.] — ^The  universal  usufructuary,  or  usufructuary 
under  an  universal  title,  whose  usufruct  has  been  constituted  by  an 
act  inter  vivos^  in  good  faith  and  at  a  time  not  suspicious,  is  not  bound 
for  the  debts  of  the  owner,  nor  can  he  be  sued  for  them,  unless 
some  part  of  the  property  subject  to  the  usufruct  be  mortgaged  for 
the  payment  of  these  debts,  because  with  reference  to  the  owner  the 
usufructuary  acquires  under  a  particular  title. 

Art.  683.  [577.] — The  universal  usufructuary,  or  usufructuary 
under  an  universal  title,  whose  usufruct  has  been  constituted  by 
an  act  or  last  will,  is  not  d  rectly  bound  for  the  debts  of  the  tes- 
tator, that  is  to  say,  the  creditors  of  the  succession  have  no  action 
against  him  to  force  him  to  discharge  the  debts  out  of  his  own 
estate,  saving  their  rights  to  cause  to  be  seized  the  effects  of  the 
succession,  and  to  proceed  against  the  heir  of  tlie  testator  to  obtain 
payment 

Art.  684  [578.] — The  heir  of  the  testator  who  has  bequeathed 
away  the  usufruct  of  his  property,  whether  universally  or  under  an. 
universal  title,  can,  when  the  creditors  of  the  succession  sue  him, 
sell  a  part  of  the  property  subject  to  the  usufruct,  sufficient  to  yield 
the  sum  necessary  for  the  discUarge  of  the  debts,  in  proportion  to 
the  sum  for  which  the  property  subject  to  tho  usufruct  is  bound,  if 
the  usufructuary  will  not  make  an  advance  of  this  sum,  as  is  men- 
tioned in  the  following  article. 

Art.  685.  [579.] — If  the  legacy  of  the  usufruct  includes  all  the 
property  of  the  testator,  and  the  universal  usufructuary  will  advance 
the  sum  necessary  to  discharge  the  debts  of  thn  succension,  the 
capital  shall  be  returned  to  him  at  the  expiration  of  the  usufruct 
without  interest;  but  if  he  wile  nob  mab)  this  advance,  the  he  r  has 
the  choice  of  making  the  necesbary  advance  himself  for  which  the 
usufructuary  shall  allow  him  interest  for  the  period  of  the  usufruct^ 
or  to  sell  a  part  of  the  property  subject  to  the  usufruct,  as  stated  in 
the  preceding  article. 

Art.  686.  [580. J — If,  on  the  contrary,  the  legacy  includes  only  a 
certain  proportion  of  the  property  of  the  testator,  or  the  whole  of 
a  certain  kind  of  property,  the  usufructuary  under  an  universal 
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title  is  bound  only  to  contribute  with  the  heir  to  the  payment  of 
the  debts  of  the  snccess  on. 

Art.  687.  [5S1.J — To  establish  this  contribution,  the  valne  of  the 
property  subject  to  the  usufruct,  and  that  of  the  property  remaining 
to  the  heir,  is  estimated,  and  the  sum  which  they  are  each  bound  to 
c^mtribute  to  tiie  payment  of  the  debts,  is  fixed  in  proportion  to 
this  val  nation. 

After  which,  if  the  usufructuary  will  make  an  advance  of  the 
sum  which  he  is  bound  to  contribute,  the  capital  must  be  returned 
to  him  without  interest  at  the  termination  of  the  nsufrnct,  but  if  he 
will  not,  the  lieir  has  the  choice,  either  to  pay  this  sum,  in  which 
case  the  usufructuary  must  pay  him  interest  during  the  period  of 
the  usufruct,  or  to  sell  a  part  of  the  property  subject  to  the  usufruct, 
sufficient  to  me  t  the  sum  which  the  usufructary  is  bound  to  con- 
tribute. 

Art.  58S.  [682.] — Usufructuariep,  with  the  exception  of  fathers 
and  mothers,  as  is  hereafter  provided,  are  bound  only  for  such  costs 
as  re-iult  from  law  suits  concerning  the  enjoyment  of  the  property 
subject  to  their  usufruct,  and  for  judgments  which  may  have  been 
given  in  such  suits. 

Nevertht»less,  in  suits  instituted  for  the  recovery  of  the  thing 
subject  to  the  usufruct  against  the  owner,  the  expenses  must  be 
divided  t)etween  the  usufructuary  and  him. 

Akt.  689.  f583.J — Fathers  and  mothers  who  enjoy  the  legal 
usufruct  of  the  property  of  their  children,  are  bound  to  support  the 
expenses  of  all  tuits  concerning  that  property,  in  the  same  manner 
as  if  they  were  the  owners  of  it. 

Art.  690.  [584.] — The  usufructuary  who  loses,  by  non-usage  on 
his  part,  a  servitude  belon^ng  to  the  proper  y  subject  to  his  usutVuct, 
is  responsible  for  it  to  the  owner.  He  is  also  responsible  to  the 
owner,  if  he  permits  a  servitude  to  be  acquired  on  the  property  by 
prescription. 

Art.  591.  [585.]— If,  during  the  period  of  the  usufruct,  a  third 
person  makes  encroachments  on  the  estates,  or  violates,  in  any  other 
way,  the  rights  of  the  owner,  it  is  the  duty  of  the  usufructuary  to 

five  information  of  the  same  to  the  owner,  and  if  he  fails  to  do  it, 
e  shall  be  answerable  lor  all  damages  which  may  result  to  the 
owner,  as  he  would  be  for  injuries  committed  by  himself. 

Art.  692.  [686.] — If  the  usufruct  consists  of  only  one  head  of  citt^e, 
which  dies  without  any  neo^lect  on  the  part  of  the  usufructaary, 
he  is  not  bound  to  return  another,  or  to  pay  the  estimated  value  of 
the  same. 

Art.  69B.  [587.] — ^If  a  whole  herd  of  cattle  subject  to  the  usufruct, 
dies  owing  to  some  accident  or  disease,  without  any  negl«»ct  on  the 
part  of  the  usufructuary,  he  is  bound  only  to  return  the  owner  the 
hides  of  such  cattle,  or  the  value  of  such  hides. 

If  the  whole  herd  does  not  die.  th6  unufructuary  is  bound  to  make 
good  the  number  of  dead  out  of  the  new  born  cattle,  as  far  as  they  go. 

Art.  594.  [589.  | — At  the  expiration  of  the  usufruct,  the  usufruct- 
uary has  no  right  to  claim  any  compensation  f«>r  the  improvements 
which  he  contends  he  has  made,  although  the  value  of  the  thing  may 
haTe  inci  eased  by  such  improvements. 
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The  nsufructaary  is  bound  at  the  expiration  of  his  usofraoty  to 
abandon,  without  compensation,  not  only  the  buildings  and  otJier 
works  which  he  may  have  ctmstr acted  upon  the  property,  \?hether 
they  have  or  have  uot  foundatiim  in  the  soil,  but  all  other  movable 
things  which  he  may  have  attached  to  it  permanently. 

Nevertheless,  he  or  his  heirs  may  take  away  the  looking  glasses, 
pictures,  statues  and  other  ornaments,  which  he  may  have  placed 
there,  and  which  are  fastened  by  pla;>ter,  lime  or  cement,  but  under 
the  obligation  of  reestablishing  the  premises  in  their  former  situation. 

Art.  695.  .[690.] — The  usufructuary  may  set  off  against  the 
damages  which  have  been  caused  to  the  property  of  which  he  has 
the  usufruct,  the  improvements  which  he  has  been  obliged  to  abandon 
to  the  owner,  provided  the  laiter  be  of  the  dcbcription  of  those 
which  bv  law  he  was  aathorized  to  make. 

Art.  506.  [591 J — The  andortaker  or  workman  who  has  made,  at 
the  instance  of  the  usufructuary,  any  building,  work  or  improve- 
ment on  the  prop,  rty,  and  who  is  unpaid  at  the  expiration  of  the 
usufruct,  preserves  his  privilege  on  the  same,  and  can  enforce  it 
against  the  owner  under  the  modifications  prescribed  in  the  following 
articles. 

Art.  507.  [502.] — ^If  the  works  consisted  in  repairs,  which  the 
usufructuary  was  bound  to  make,  or  in  buildings  which  he  was 
authorized  by  law  to  make,  the  owner  shall  be  obliged  to  pay  what 
remains  due  to  the  workman,  reserving  always  his  recourse  against 
the  usufi-uctuary  or  his  heirs. 

If,  on  the  contrary,  the  works  consisted  of  extraordinary  repairs, 
which  the  owner  was  bound  to  make,  he  is  obliged  to  pay  the  price 
to  the  workman,  without  any  recourse  against  the  usufructuary  or 
his  heirs. 

Art.  508.  [593.] — If  the  works  performed,  were  not  of  the 
description  of  those  which  the  usufructuary  was  authorized  by  law 
to  make,  the  owner  may  retain  them  on  paying  the  price  of  them  to 
the  workman,  or  he  may  oblige  the  usuJfructuary,  or  his  heirs  to 
remove  thom  at  their  expense,  and  in  that  case  the  workman  will 
have  recourse  only  against  the  usufructuary  and  his  heirs,  for  the 
payment  of  the  price  of  his  work. 

Section  4 

Of  the  Obligaiions  of  the  Owner. 

Art.  599.  [504.] — ^The  owner  of  the  thing  subject  to  the  usufmot 
is  bound  to  ddUver  it  to  the  usufructuary,  or  to  suffer  bim  to  take 
possession  of  the  same. 

Art.  600.  [595.] — ^He  must  neither  interrupt  nor  in  any  way  im- 
pede the  usutructuary  in  the  enjoyment  of  the  usufruct^  or  in  any 
manner  impair  his  rights. 

Art.  601.  [596.] — He  is  not  at  liberty,  either  before  or  after  the 
delivery  of  the  thing,  to  make  any  alteration  on  the  premises  of 
things  subject  to  the  usufruct,  whereby  the  condition  of  the  usafruct- 
nary  may  become  worse,  although  the  estate  itself  may  be  bettered 
by  them. 
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Hence  he  can  not  rai»ie  an  existi^ig  building,  nor  canse  one  to  be 
erected  in  a  place  where  there  was  none,  OQless  it  be  with  the 
conaent  of  the  nsufmctuary.  He  may  still  less  cat  down  any  trees 
of  a  wood,  demolish  a  buildiog,  or  make  any  other  alteration  to  the 
injury  of  the  usufructuary;  and  if  he  does,  he  shall  be  bound  to 
make  good  the  losses  and  damages  which  may  result. 

Abt.  602.  [5'^7.] — ^The  owner  of  an  estate  subject  to  the  usufruct^ 
can  not  create  any  new  servitude  thereon,  unless  it  be  done  in  such 
a  manner  as  to  be  of  no  injury  to  the  usufractuary. 

Abt.  603.  [698.1 — "SI  the  usufructuary  can  not  have  the  enjoyment, 
because  of  some  obstacle  which  the  owner  is  bound  to  remove,  the 
latter  shall  make  good  the  losses  and  damages,  which  are  sustained  by 
the  non-enjoyment,  as  if  there  be  an  eviction  or  any  other  disturbance 
against  which  the  owner  is  bound  to  warranty  or  if  he  refuses  the 
usufructuary  any  necessary  servitude,  which  he  is  bound  to  let  him 
enjoy. 

Abt.  604  [599.] — ^The  owner  is  not  bound  to  rebuild  or  repair 
that  which  happens  to  be  demolished  or  damaged  at  the  time  that 
the  usufruct  is  acquired,  unless  it  happened  by  his  fraud,  or  unless 
he  was  obliged  by  the  title  of  the  mmt'ruct  to  put  the  property  in 
good  order. 

Art.  605.  [600.] — ^The  owner  may  mortgage,  sell  or  alienate  the 
thing  subject  i  o  the  usufruct,  without  the  consent  of  the  usufructuary, 
but  he  is  prohibited  from  doing  it  in  such  circumstances,  and  under 
such  conditions  as  may  be  injurious  to  the  enjoyment  of  the 
usufructuary. 

Section  5. 
How   Usufrud  expires, 

Abt.  606.  [601.] — ^The  right  of  the  usufruct  expires  at  the  death 
of  the  usufructuary. 

Abt.  607.  [602.] — The  legacy  made  to  any  one  of  the  revenues  of 
a  property,  is  a  kind  of  usufruct,  which  also  ceases  and  becomes 
extinguished  by  the  death  of  the  legatee,  if  the  contrary  has  not 
been  expressly  stipulated. 

It  is  the  same  with  all  annual  legacies  as  pensions  of  alimony  and 
the  hka 

Art.  608.  [603.] — li  the  title  of  the  usufruct  has  limited  the 
right  to  it  to  commence  or  determine  at  a  certain  time,  or  in  the 
event  of  a  certain  condition,  the  right  does  not  commence  or  deter- 
mine till  the  condition  happens  or  the  time  elapses. 

Art.  609.  [604.] — ^If  the  usufructuary  is  charged  to  restore  the 
usufruct  to  another  person,  his  right  to  the  usufruct  expires  when- 
ever the  time  for  making  such  restitution  arrives. 

Abt.  610.  [605.] — ^The  usufruct  granted  until  a  third  person  shall 
arrive  at  a  certain  age,  lasts  until  that  time,  although  the  third 
person  should  die  before  the  age  fixed  on. 

Abt.  611.  [606.] — ^The  usufruct  left  to  a  surviving  wife,  until  her 
dowry  be  refunded,  continues  until  the  whole  of  it,  capital  and 
interest,  is  paid,  imless  the  de£sbult  of  payment  proceeds  from  her  act 
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If  there  bo  several  heirs  of  the  husband  and  one  of  tliem  has 
paid  what  he  owes  of  the  dowry,  the  usufruct  terminates  for  his 
portion. 

Abt.  612.  [607.] — ^The  usufruct  which  is  granted  to  corporationfl, 
congregations  or  other  companies,  wMch  are  deemed  perpetual,  lasts 
only  thirty  years. 

11  these  corporations,  congregations  or  other  companies  are  sup- 
pressed, abolished  or  terminate  in  any  other  manner,  the  usufruct 
ceases  and  becomes  united  with  the  ownership. 

Art.  613  .[608.] — ^The  usufruct  expires  before  the  death  of  the 
tisufructuary,  by  the  loss,  extinction  or  destruction  of  the  thing 
subject  to  the  usufruct 

Thus,  the  usufnict,  which  is  established  upon  a  building,  expires,  if 
the  building  is  destroyed  by  fire  or  any  other  accident,  or  if  it  falls 
down  through  the  decay  of  years. 

In  this  case  the  usufructuary  would  not  even  have  the  usufruct  of 
the  materals  of  the  building,  nor  of  the  place  in  which  it  stood; 
for  the  usufruct  is  to  be  root  rained  to  what  is  specified  in  the  title. 
But  if  the  usufruct  be  assigned  upon  an  estate  of  which  the  build- 
ing is  a  part,  the  usufructuary  shall  enjoy  both  the  soil  and  the 
materials. 

Art.  614.  [609.] — ^If  it  happens  that  a  part  of  the  house  be 
destroyed  and  that  another  part  of  it  remains,  the  usufruct  will  be 
preserved  of  that  part  of  the  house  which  remains  and  ot  the  place 
on  which  the  part  of  the  house  which  is  destroyed,  stood,  for  such 
place  makes  a  part  of  the  house  and  is  an  accessory  to  the  part  of 
it  that  remains. 

Art.  615.  [610.] — ^The  thing  subject  to  the  usufruct  is  considered 
as  lost,  when  it  undergoes  from  accident,  such  a  change  in  its  form 
that  it  can  no  longer  be  applied  to  the  use  for  which  it  was  ori^^inally 
destined.  Therefore  the  usufruct  of  a  field  or  1  »t  is  extinguished, 
if  one  or  the  other  be  so  covered  with  water  by  inundation  that 
it  becomes  changed  into  a  pond  or  swamp.  Bat  the  usufruct  revives 
if  the  inundation  ceases,  and  the  waters,  on  retiring,  leave  the  land 
nncovered  and  in  its  former  condition. 

Art.  G16.  [611.] — The  changes  made  by  the  testator  in  the  thing, 
the  usufruct  of  which  he  has  bequeathed,  after  having  so  disposed 
of  it,  do  not  produce  the  extinction  of  the  usufruct,  unless  the  legacy 
by  which  the-  usufruct  is  established,  is  considered  as  revoked, 
according  to  the  rules  prescribed  on  this  subject,  in  the  title:  0/ 
donations  inter  vivos  and  mortis  causa. 

Art.  617.  [612.] — ^Although  the  thing  subject  to  the  usufruct  may 
be  sold  by  the  owner,  or  by  his  creditors  upon  an  order  of  seizure, 
this  sale  makes  no  alteration  in  the  right  of  the  usufructuary,  who 
•continues  to  enjoy  the  same,  unless  he  has  formally  renounced  it. 
But  if  the  thing  subject  to  the  usufruct  was  mortgaged  by  the  P^- 
son  who  grant^  such  usufruct,  before  he  granted  it,  the  usufiruo- 
tuary  may  be  evicted  of  his  right  in  consequence  of  the  claim  of  the 
mortgage  creditors;  but,  in  that  case,  the  usufructuary  has  his 
action  against  the  proprietor  of  the  thing  upon  which  the  usufruct 
was  assigned,  as  is  provided  in  the  third  section  of  the  present  title. 
In  the  same  manner  the  usufructuary  may  be  deprived  of   his 
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nsnfmct  by  the  seizure  and  sale  which  may  be  Eiade  of  the  same 
by  hifl  own  creditors. 

Abt.  618.  [613] — The  tiRnf  ruck  maybe  forfeited  likewise  by  tiie 
non-usage  of  this  right  by  the  usufructuary  or  by  any  person  in  his 
name,  during*  ten  years,  whether  the  usufruct  be  constituted  on  an 
entire  estate,  or  only  on  a  divided  or  undivided  part  of  an  estate. 

Art.  619.  [614.] — ^The  usufruct  is  extinguished  by  the  usufruct 
and  the  ownership  being  vested  in  one  and  the  same  person,  that  is, 
when  the  owner  acquires  the  usufruct,  or  when  the  usufructuary 
acquires  the  naked  ownership.  The  reason  is  that  no  servitudes  can 
be  due  bv  a  thing  lo  the  owner  of  such  thing. 

Art.  620.  [615.] — If  the  usufructuary  acquires  the  naked  owner- 
ship, the  usufruct  is  thereby  so  extinguished,  that  if  afterwards  he 
loses  the  ownership,  the  entire  ownership  is  lost  to  him,  and  the 
usufruct  does  not  revive,  imless  the  title,  by  which  be  acquired  the 
ownership  be  annulled  for  some  previously  existing  defect  or  some 
vice  inherent  in  the  act;  for  in  that  case  the  usufructuary  never 
having  been  the  owner,  no  consolidation  has  taken  place,  and  the 
usufruct  continue& 

Art.  621.  [616  ] — ^The  usufruct  may  cease  by  the  abuse  which  the 
usufructuary  makes  in  his  enjoyment,  either  in  committing  waste 
on  the  estate,  or  in  suffering  it  to  go  to  decay,  for  want  of  repairs, 
or  in  abusing  in  any  ottier  manner,  the  things  subject  to  the 
usufruct. 

In  such  cases,  the  judge  may,  according  to  the  drcumstanoes, 
decree  the  absolute  extinction  of  the  usufruct^  or  order  that  the 
owner  shall  nfenter  into  the  enjoyment  of  the  property  subject  to 
the  usufruct,  on  condition  that  he  shall  pay  annually  to  the  usufruct- 
uary or  his  representatives,  until  the  usufruct  expires,  a  sum  which 
shall  be  fixed  on  by  the  judge  in  proportion  to  the  value  of  the 
property  subject  to  the  usufruct 

Art.  622.  [617.J — I'he  usufructuary  may  prevent  the  refentry  of 
the  owner  in  case  of  damage  committed  by  the  former  on  the 
property  subject  to  the  usufruct,  by  offering  to  make  the  necessary 
repairs,  and  giving  a  sufficient  security  that  he  will  make  them 
within  a  certain  fixed  time. 

Art.  623.  [6 18.  J — The  creditors  of  the  usufructuary  may  inter- 
vene in  all  suits  which  arise  between  him  and  the  owner  on  this 
subject,  for  the  preservation  of  their  rights,  and  may  prevent  the 
expulsion  of  the  usufructuary  by  offering  to  repair  the  damages 
committed,  and  give  security  for  the  future. 

Art.  624.  [619.] — ^The  creditors  of  the  usufructuary  can  cause  to 
be  annulled  any  renunciation  which  he  may  have  made  of  his  right 
to  their  prejudice,  whether  it  be  accompanied  with  fraud  or  not,  and 
they  are  permitted  to  exercise  all  the  rights  of  their  debtor  in  this 
respect. 

In  all  cases  the  renunciation  of  the  usufmctuary  can  not  bo 
inferred  from  circumstances;  it  must  be  express. 

Art.  625.  [620.] — ^When  the  usuiruct  has  expired  it  returns  to  and 
becomes  again  incorporated  with  the  ownership;  and  from  that  time 
the  person  who  had  only  the  naked  ownership,  begins  to  enter  into 
a  fuU  and  entire  ownership  of  the  thing. 
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NeverthelesB,  the  nsnfnictuary  or  his  heirs  have  the  right  to 
retain  posseBsion  of  the  thing  bubject  to  the  nsufmct,  until  they 
have  been  foilj  repaid  for  all  expenses  and  advances  for  which  thej 
have,  by  law^  recourse  against  the  owner  or  his  heirs. 

CHAPTER  2. 
0/  Use  and  EabUalion. 

Art.  626.  [621.] — Use  ia  the  ri<rht  given  to  any  one  to  make  a 
gratuitous  use  of  a  thing  bel  njing  to  another,  or  to  exact  such  a 
portion  of  the  fruit  it  prmluce^s,  as  is  necessary  for  his  personal 
wants  and  those  of  his  family. 

Art.  627.  [622.] — The  right  of  habitation  is  the  right  of  dwelling 
gratuitously  in  a  liouse  the  property  of  an(»^or  person. 

Art.  628.  [623.] — The  rights  ot  use  and  habitation  are  estab- 
lished and  extinguished  in  the  same  manner  as  usufruct. 

Art.  629.  [624.] — The  person  having  the  us*»,  if  he  be  in  posses- 
sion of  the  thing  affected  with  his  right,  as  is  said  hereafter,  and 
he  who  enjoys  the  right  of  habitation,  are  bound  to  furnish  security 
and  to  make  an  inventory,  in  the  same  manner  as  the  usufructuary, 
and  under  the  rules,  exceptions,  and  restrictions  established  on  this 
subject  in  the  chapter^*   Of  UmfrucL 

Art.  630.  [625.] — But  the  person  having  the  use  is  not  bound  to 
give  security  nor  to  make  an  inventory,  if  the  thing  remains  in  the 
possession  of  the  owner,  and  his  right  is  confined  to  exacting  out  of 
the  fruits  produced  by  the  thing  what  is  necessary  for  his  personal 
wants  and  those  of  his  family;  for  in  relation  to  these  fruits  he  is 
not  bound  to  make  any  restitution. 

Art.  631.  [026.] — ^The  rights  to  use  and  habitation  are  regulated 
by  the  title  which  has  established  them,  and  receive  accordingly  a 
more  or  less  extensive  sense;  it  being  well  understood  that  Siese 
conventions  do  not  exceed  the  limits  of  the  laws  on  use  and  habi- 
tation, for  if  they  do,  they  create  other  rights. 

Thus  a  right  to  receive  the  fruits  of  a  property  and  to  sell  and 
dispose  of  them  freely,  would  be  a  right  of  usu&uct,  and  all  the 
laws  concerning  usufruct  would  be  applicable  to  it. 

Akf.  632.  [627  J— If  the  title  be  silent  with  respect  to  the  extent 
of  the  right,  the  rights  to  use  and  habitation  shall  be  determined 
by  the  following  rules 

Art.  633.  [628.] — That  which  distinguishes  the  usufruct  of  a 
property  from  the  use  of  it,  is  this,  that  the  enjoyment  of  the  usu- 
fructuary is  not  confined  to  what  is  necessary  for  his  consumption^ 
but  he  takes  all  the  fruits,  and  can  dispose  of  them  as  he  pleases. 

The  person,  on  the  other  hand,  who  has  only  the  use  of  an  estate^ 
has  a  right  only  to  such  fruits  as  may  be  necessary  for  his  daily 
wants  and  those  of  his  family. 

But  he  nokay  claim  so  much  of  those  fruits  as  may  be  necessaiy  to 
supply  the  wants  of  the  woman  he  has  married,  and  of  his  children 
born  since  the  use  has  been  granted  to  hiuL 

Art.  634.  [629.J— He  who  has  the  use  of  the  fruits  of  an  estate 
can  not  go  upon  the  estate  to  exercise  his  rights,  BtiU  less  is  ha 
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permitted  to  live  there,  unless  he  have  thereon  a  right  of  habitation; 
he  has  only  an  action  against  the  owner  to  obtain  from  him  such  of 
the  fruits  as  may  be  necessary  for  his  daily  wants  and  those  of  his 
family. 

He  who  has  the  n^e  may,  therefore,  cause  to  be  fixed  by  tho  judge, 
from  time  to  time,  the  prop>rtioa  of  fruits  which  he  has  a  right  to 
exact  from  the  ov^  nor  ox  the  property ;  and  this  must  be  determined 
according  to  the  cimdition  of  him  who  has  the  use,  and  the  fortune 
of  him  who  conferred  the  right,  if  the  title  be  not  explicit  on  this 
subject,  and  according  to  the  increase  or  diminution  of  the  family 
of  him  who  has  the  use. 

Art.  635.  [680.]— The  right  of  use  of  a  house  and  that  of  habi- 
tation being  alike,  are  subject  to  the  s  ime  nUes. 

Abt.  636.  [632.] — He  who  has  the  use  of  a  herd  of  cattle  can  not 
make  any  other  use  of  the  same  than  by  taking  the  milk  necessary 
for  his  dnily  use  and  that  of  his  family. 

Abt.  637.  [633.] — He  who  has  the  use  of  such  things  as  can  not 
be  used  Avithout  being  expended  or  consumed,  as  money,  provisions, 
or  liquors,  has  a  right  to  use  such  things  as  the  usufructuary  may, 
and  on  the  same  fei-ms. 

Movables  which,  although  not  consumed  entirely,  are  gradually 
worn  out  by  use,  such  as  linen,  furniture,  ships,  or  boats,  are  gov- 
erned by  the  same  rule. 

Art.  638.  [634.] — There  Is  this  difference  between  the  person 
who  has  the  use  and  the  usufructuary,  that  the  person  who  has  the 
use  can  neither  transfer,  let,  nor  give  his  right  to  another. 

Art.  639.  [635.] — ^Tho  right  of  the  person  who  has  the  use,  is  not 
only  for  one  or  more  years,  but  it  lasts  during  the  life  of  such  per- 
son, if  the  title  upon  which  this  right  is  grounded  does  not  otherwise 
provide. 

Art.  640.  [636.] — He  who  has  a  right  to  habitation  in  a  house 
may  reside  there  with  his  family,  though  he  may  not  have  been 
mnrried  at  the  tim*^  th^s  right  was  granted  to  him. 

Art.  641.  [637  ]  —The  right  of  habitation  is  confined  to  what  is 
necessary  ior  the  x^abitation  of  the  person  and  of  the  fanuly  of  the 
person  to  whom  the  right  of  use  or  habitation  is  granted. 

But  nothing  prevents  him,  who  enjoys  the  li^ht  of  habitation, 
from  receiving  in  the  hou«(e,  or  the  part  of  it  which  has  been  assigned 
to  him,  friends,  guests,  or  even  boarders,  provided  he  inhabits  it 
himsell 

Art.  642.  [638.] — The  word /amiZ!/,  made  use  of  in  this  chapter, 
is  to  be  underistood  of  the  wife,  children  and  eervauts  of  the  person 
to  whom  the  right  of  use  or  habitation  is  granted. 

Art.  643.  [639.] — The  right  of  habitation  can  neither  be  trans- 
ferred, let,  nor  given  to  any  0;n6  else;  it  is,  as  well  as  the  use,  exclu- 
aively  a  personal  right 

Art.  644.  [C40.] — He  who  has  the  use,  and  he  to  whom  the  right 
of  habitation  has  been  granted,  are  bound  to  use  those  things  of 
which  thoy  have  the  posdession  and  enjoyment,  as  prudent  adminis- 
trators would  Ho,  and  to  restore  them  to  the  owners  at  the  expiration 
of  their  terms  in  the  condition  they  received  them,  and  not  injured 
t>y  tbeir  neglect  or  fraud. 
11 


OF  U8UFBFCT. 

Art.  645.  [641.] — If  the  person  who  has  the  use,  consumes  all  the 
fruits  of  the  estate  for  his  wants,  or  if  he  occupies  the  whole  house, 
he  is  bound  to  defray  the  expenses  of  cultiTation  and  plantation 
work;  he  is  liable  to  the  ordinary  repairs,  to  the  payn^ent  of  taxes, 
and  to  the  other  annual  charges  in  the  same  manner  as  the 
usufructuary  is. 

But  if  he  receives  only  a  part  of  the  fruits  of  the  estate,  or  if  he 
occupies  only  a  part  of  the  house,  he  contributes  his  share  of  said 
expenses  in  proportion  to  what  he  enjoys. 


TITLE  IV. 


OF    PKEDIAH.    SERVITUDES    OR    SERVI- 

TUDES   OF   LAND. 


CHAPTER  h 
Oeneral  Principles. 

Art.  646.  [642.] — ^All  servitudes  which  affect  lands  may  be  divided 
into  two  kinds,  personal  and  real. 

Personal  servitudes  are  tho'^e  attached  to  the  person  for  whose 
benefit  they  are  established,  and  terminate  with  his  lifa  This  kind 
of  servitude  is  of  three  sorts:  usufruct,  use  and  habitation. 

Real  servitudes,  wbich  are  also  called  predial  or  landed  servitudes^ 
are  those  which  the  owner  of  an  estate  enjoys  on  a  neighboring 
estate  for  the  benefit  of  his  own  estate. 

They  are  called  predial  or  landed  servUudeSy  becanse,  being  estab- 
lished for  the  benefit  of  an  estate,  they  are  rather  due  to  the  estate 
than  to  the  owner  personally. 

This  kind  of  servitude  forms  the  subject  of  the  present  titla 

Abt.  647.  [643.] — A  real  or  predial  servitude  is  a  charge  laid  on 
on  estate  for  the  use  and  utility  of  another  estate  belonging  to 
another  owner. 

Art.  648.  [644.] — From  the  definition  contained  in  the  preceding 
article,  it  follows  that  to  establish  a  predial  or  real  servitude  there 
must  first  be  two  different  estates,  one  of  which  owes  the  servitude 
to  the  other. 

If  then  a  stipulation  be  made  of  a  servitude  in  favor  of  a  person^ 
and  not  in  favor  of  an  estate,  the  obligation  will  not  be  null  on  that 
account,  but  it  will  not  create  a  real  servitude 

Abt.  649.  [645.] — It  is  necessary,  in  the  second  place,  that  these 
two  estates  belong  to  two  different  persons,  for  if  they  are  b6tii  ^e 
property  of  one  person  the  application  which  the  owner  makes  of 
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one  to  the  advantage  of  the  other  is  not  called  a  servitade,  bat  % 
disposition  of  the  owner,  whieh  will  be  explained  hereafter. 

Art.  650.  [646.] — ^It  is  necessary,  in  the  third  place,  that  the 
eervitnde  have  for  its  object  the  use  or  benefit  of  the  estate  in  favor 
of  which  it  is  established. 

But  it  is  Dot  necessary  that  this  benefit  exist  at  the  time  of  the 
'Contract;  a  mere  possible  convenience  or  remote  advantage  is 
aufficient  to  support  a  servituda 

In  order  to  render  a  servitude  null,  it  is  not  enough  that  it  should 
appear  to  be  useless,  it  must  be  shown  that  at  no  time,  and  under 
BO  cii*cumstances,  can  it  possibly  become  useful  to  the  person  in 
whose  favor  it  is  enacted. 

Art.  651.  [547.] — Predial  servitudes,  being  due  from  one  estate 
to  another,  it  commonly  happens  that  these  estates  are  in  the  same 
neighborhood. 

Nevertheless  this  neighborhood  is  not  a  condition  essential  to  the 
existence  of  the  servitude. 

N(^r  is  it  necessary  that  the  estate,  which  owes  the  servitude, 
and  that  to  whom  it  is  due,  be  contiguous;  it  sufficies  that  they 
be  sufficiently  near,  for  one  to  derive  benefit  from  the  servitude  on 
the  other. 

Art.  652.  [64  8.  J — A  servitude  is  an  incorporated  right  which 
can  not  cxi^st  without  the  estate  to  which  it  belongs,  and  of  which  it 
is  an  accessory. 

Art.  653.  [649.] — Servitudes  being  essentially  due  from  one 
estate  to  another  for  the  advantage  of  the  latter,  they  remain  the 
same  as  long  as  no  change  takes  place  in  regard  to  the  two  estates, 
whatever  change  may  take  place  in  the  oVners. 

Art.  654.  [650.1  Servitude  is  a  right  so  inherent  in  the  estate  to 
which  it  is  due,  that  the  facu.ty  of  using  it,  considered  alone  and 
independent  of  the  estate,  can  not  be  given,  sold,  let  or  mortgaged 
without  the  estate  to  which  it  appertains,  because  it  is  a  servitude 
which  does  not  pass  to  the  person  but  by  means  of  the  estate. 

Art.  655.  [651.] — One  oi  the  characteristics  of  a  servitude  is, 
that  it  does  not  oblige  the  owner  of  the  estate  subject  to  it  to  do 
anythmg,  but  to  abstain  from  doing  a  particular  thing,  or  to  permit 
a  certain  thmg  to  be  done  on  his  estate. 

Art.  656.  [652.] — The  rights  of  servitudes,  considered  in  them- 
selves, are  not  subceptible  of  division,  either  real  or  imaginary.  It 
is  impossible  that  an  estate  should  have  upon  another  estate  part  of 
a  right  of  way,  or  of  view,  or  any  other  right  of  servitude,  and  also 
that  an  estate  be  charged  with  a  part  of  a  servi(uda 

The  use  of  a  right  of  servitude  may  be  limited  to  certain  days 
or  hours;  but  thus  limited,  it  is  an  entire  right,  an^  not  part  of  a 
right. 

.From  thence  it  follows  that  a  servitude  existing  in  &vor  of  a 
piece  of  land,  is  due  to  the  whole  of  it,  and  to  all  the  parts  of  it,  so 
that  if  the  land  be  sold  in  parts,  every  purchaser  of  a  part  has  the 
right  of  using  the  servitude  in  Mo, 

Art.  657.  [653.] — ^Though  the  right  of  servitude  be  indivisible, 
and  must  be  established  for  the  whole,  and  not  for  a  part,  nothing 
prevents  the  advantage  resulting  from  it  from  being  divided,  if  it  be 
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susceptible  of  division;  as,  for  example,  the  right  of  taking*  a  certain 
number  of  loads  of  earth  from  the  land  of  another,  or  of  sending  to 
pasture  a  certain  number  of  animals  on  the  land  of  another. 

Art.  658.  [654.]  The  part  of  an  estate  upon  which  a  servitude  im 
exercised,  does  not  cease  to  belong  to  the  owner  of  the  estate;  ha 
who  has  the  servitude  has  no  right  of  ownership  in  the  part,  but 
only  the  right  of  using  it 

Hence  the  soil  of  public  roads  belongs  to  the  owner  of  the  land, 
on  which  they  are  made,  though  the  public  has  the  use  of  them ;  the 
owners  of  the  land  can  not  change  the  roads  except  in  conformity 
with  the  regulations  of  the  police  estab-ished  on  this  subject 

Art.  659.  [655.] — Servitudes  arise  either  from  the  natural  situation 
of  the  places,  from  the  obligations  imposed  by  law,  or  from  contract 
between  the  respective  owner& 

CHAPTER  a. 
Of  Servitudes  which  originate  from  the  natural  situation  of  the  Places, 

Abt.  660.  [656.] — It  is  a  servitude  due  by  the  estate  situa'ed 
below  to  receive  the  waters  which  run  naturally  from  the  estate 
situated  above,  provided  the  industry  of  man  has  not  been  used  to 
create  that  servitude. 

The  proprietor  below  is  not  at  liberty  to  raise  any  dam,  or  to 
make  any  other  work,  to  prevent  this  ruuni ug  of  the  water. 

The  proprietor  above  can  do  nothing  whereby  the  natural  servi- 
tude due  by  the  estate  below  may  be  rendered  more  burdensome. 

Art.  ()61.  [657.] — ^He  whose*  estate  borders  on  running  water, 
may  use  it  as  it  runs,  fur  the  purpose  of  watering  his  estate,  or  for 
other  purposes. 

He  through  whose  estate  water  runs,  whether  it  originates  there 
or  passes  from  lands  above,  may  make  use  of  it,  while  it  runs  over 
his  lands;  but  he  can  not  stop  or  give  it  another  direction,  and  is 
bound  to  return  it  to  its  ordinary  channel,  where  it  leaves  his  estate. 

Art.  662.  [658.] — ^Every  proprietor  has  a  right  to  make  an  inclo- 
sure  around  nis  lands. 

Art.  663.  [659.]— He  may  compel  his  neighbors  to  fix  and  mark 
the  limits  of  their  estates  wnich  are  contiguous  to  his. 

The  limits  are  established,  and  boundary  stones  or  posts  placed  at 
their  joint  expense. 

CHAPTER  3. 
Of  Servitudes  imposed  by  LauK 

Art.  664.  [660.] — Servitudes  imposed  bylaw  are  established  either 
for  the  f  ublic  or  common  utility,  or  the  utility  of  individuals. 

Art.  665.  [661.] — Servitudes  imposed  for  the  public  or  common 
utility,  relate  to  the  «pace  which  is  to  be  left  for  the  public  use  by 
the  adjacent  proprietors  on  the  shores  of  navigable  rivers,  f^nd  for 
the  making  and  repairing  of  levees,  roads  and  other  public,  or 
common  works. 
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All  that  relates  to  this  kind  of  servitude  is  determined  by  laws  or 
particalar  regulations. 

Art.  666.  [662.] — The  law  imposes  upon  the  proprietors  various 
obligations  towards  one  another,  independent  of  all  agreements; 
and  those  are  the  obhgations  which  are  prescribed  in  the  following 
article& 

Art.  667.  [663.] — ^AUhongh  a  proprietor  may  do  with  his  estate 
whatever  he  pleases,  still  he  can  not  make  any  work  on  it,  which 
may  deprive  his  neighbor  of  the  Uberty  of  enjoying  his  own,  or 
which  may  be  the  cause  of  any  damage  to  him. 

Abt.  668.  [664.] — ^Although  one  be  not  at  hberty  to  make  any 
work  by  which  his  neighbor's  buildings  may  be  damaged,  yet  every 
one  has  the  liberty  of  doing  on  his  own  ground  whatsoever  he 
pleases,  although  it  should  occasion  some  inconvenience  to  his 
neighbor. 

Thus  he  who  is  not  subject  to  any  servitude  originating  from  a 
particular  agreement  in  that  respect,  may  raise  his  house  as  high  as 
he  pleases,  although  by  such  elevation  he  should  darken  the  lights 
of  his  neighbors's  house,  because  this  act  occasions  only  an  incon- 
venience, but  not  a  real  damage.  '    ' 

Akt.  669.  [665.] — If  the  works  or  materials  for  any  manufactory 
or  other  operation,  cause  an  inconvenience  to  those  in  the  same  or  in 
the  neighboj  ing  houses,  by  diffusing  smoke  or  nauseous  smell,  and 
there  be  no  servitude  established  by  which  they  are  regul  ited,  their 
sufferance  must  be  determined  by  the  rules  of  the  pohce,  or  the  cus« 
toms  of  the  place. 

Abt.  670.  [666.] — ^Every  ono  is  bound  to  keep  his  buildings  in 
repair,  so  that  neither  their  fall,  no^  that  of  any  park  of  the  mate- 
rials composing  them,  may  injure  the  neighbors  or  passengers,  under 
the  penalty  of  all  losses  and  damages,  which  may  result  from  the 
neglect  of  the  owner  in  that  respect. 

Abt.  671.  [Go7.] — When  a  building  threatens  ruin,  the  neighbor 
has  a  right  ox  aciion  against  the  owner  to  compel  tiim  to  cause  such 
a  buildmg  to  be  demolished  or  propped  up.  In  the  meantime,  if 
there  be  danger  of  any  damage  by  its  fall,  ho  may  be  authorized  to 
make  the  necessary  works,  for  wbich  he  shall  be  reimbursed,  after 
the  danger  shall  have  bren  ascertained  by  experts. 

Abt.  672.  [668.] — ^The  councils  and  other  municipal  bodies  of 
cities  and  other  incorporated  places  of  this  State,  are  authorized  to 
make  such  regulations  as  they  may  think  proper  to  determine  the 
mode  of  proceeding  in  the  case  of  fire,  when  it  becomes  necessary  in 
order  to  arrest  its  progress,  to  pull  down  houses  which  may  have 
taken  fire,  or  even  tlii^se  which  the  fire  has  not  readied. 

But  in  this  case  the  proprietors  whose  houses  have  been  thus 
pulled  down  before  they  have  taken  fire,  shall  have  a  right  to  an 
mdemnification  in  proportion  to  their  loss,  which  indemnification 
shall  be  paid  by  the  corporation  of  the  city  or  place  where  the 
conflagration  has  taken  place,  by  means  of  an  extraordinary  and 
proportional  tax,  which  shall  be  laid  to  this  effect  upon  all  the 
proprietors  of  houses  of  the  said  place,  or  in  any  other  manner, 
srom  the  funds  of  the  corporation. 

Abt.  673  [669.]— He  who  builds  either  above  or  below  his  soil, 
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adjoining  the  property  of  his  neighbor,  is  bound  to  build  in  a  per- 
pendicular line. 

Art.  674  [67,0.] — ^The  other  particular  servitudes  imposed  by  law 
relate  to  the  following  objects: 

1.  To  boundary  waih,  inclosures  and  ditches; 

2.  To  cases  where  it  is  necessary  to  have  double  or  counter 
walls; 

3.  To  the  right  of  lights  and  of  view  on  the  property  of  a 
neighbor; 

4.  To  carrying  off  water  from  roofs; 

6.  To  the  right  of  passage  and  of  way. 

SEcnoN  1. 
Of  Walls,  Fences,  and  Ditches  in  common. 

Art.  675.  [671.] — ^He  who  first  builds  in  the  cities  and  towns,  or 
their  suburbs,  of  this  State,  in  a  place  which  is  not  surrounded  by 
walls,  may  rest  one-half  of  his  wall  on  the  land  of  his  neighbor, 
provided  he  builds  with  stones  or  bricks  at  least  as  high  as  ihe  first 
story,  and  not  in  frame  or  otherwise;  and  provided  the  whole  thick- 
ness of  this  wall  do  not  exceed  eighteen  inches,  not  including  the 
plastering,  which  must  not  be  more  than  three  inches. 

But  he  can  not  compel  his  neighbor  to  contribute  to  the  raisings 
of  this  wall. 

Abt.  676.  [672.] — If  the  neighbor  be  willing  to  oontribnte  for  hia 
half  to  the  building  of  the  wall  thus  raised,  then  this  wall  is  a  wall 
in  common  between  the  propriet#rs. 

The  neighbor  who  has  refused  to  contribute  to  the  raising  of  this 
wall,  preserves  still  a  right  of  making  it  a  wall  in  common,  by  pay- 
ing to  the  person  who  has  made  the  advance,  the  half  of  what  he 
has  laid  out  for  its  construction,  according  to  the  rules  hereafter 
established . 

Abt.  677.  [673.] — Every  wall  which  is  a  separation  betwixt  build- 
ings as  hij^h  as  the  upper  part  of  the  first  story,  or  betwixt  the  yard 
and  garden  in  the  cities  and  towns,  anJ  their  suburbs,  of  this 
State,  and  even  any  other  in  closure  in  the  fields,  shall  bo  presumed 
to  be  in  common,  if  there  be  no  title,  proof  or  mark  to  the^ 
contrary. 

Art.  678.  [674 J — ^The  repairs  and  building  of  walls  in  common 
are  to  be  made  ai  the  expense  of  all  who  have  a  right  to  the  same,, 
and  in  proportion  to  their  interest  therein. 

Abt.  679.  [676.] — Nevertheless  every  coproprietor  of  a  wall  in 
common,  may  be  exonerated  from  contributing  to  the  repairs  and 
rebuilding,  by  giving  up  his  right  of  common;  provi«led  no  building^ 
belonging  to  hun  be  actually  supported  by  the  wall  thus  held  in 
common. 

Art.  6S0.  [676.] — ^Every  coproprietor  may  build  against  a  wall 
held  in  common,  and  cause  beams  or  joists  to  be  placed  within  two 
inches  of  the  whole  thickness  of  the  wall,  savincf  to  the  neighbor 
the  right  of  diminishing  with  the  chisel  the  length  of  the  beam  till 
it  do  not  exceed  the  half  of  the  thickness  of  Uie  wall,  in  case  he 
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himself  shonid  wish  to  fix  beams  in  the  same  place,  or  to  build  a 
chimney  against  it. 

Abt.  681.  [677.] — Every  copropnetor  is  at  liberty  to  increase  the 
height  of  the  wal  held  in  common,  bat  he  alone  is  to  be  at  %he 
expense  of  raising  it,  and  of  repairing  and  keeping  the  part  above 
the  height  of  the  wall  in  comT.on,  in  (i^ood  order;  and  besides  he 
alone  is  liable  for  all  expenses  arising  from  its  being  raised  higher 
according  to  its  valu*^. 

Abt.  682.  [678.] — If  the  wall  held  in  common  can  not  snpport  the 
addiiionnl  weight  of  raising  it,  he  who  wishes  to  have  it  made  hiofher 
is  bound  t<>  rebuild  it  anew  entirely,  at  his  own  expense,  and  the 
additional  thickness  must  be  taken  from  bis  property. 

Art.  683.  [679.1 — The  neighbor  who  dii  not  contribnte  to  the 
raising  of  the  wall  held  in  common,  may  cause  the  raised  part  to 
become  common,  by  paying  one-half  the  expense  of  such  raising, 
and  the  value  of  the  half  of  the  soil  employed  for  the  additional 
tiiickness,  if  there  is  any. 

Akt.  684.  [680.] — Every  proprietor  adjoining  a  wall  has,  in  like 
manner,  the  right  of  making  it  a  wall  in  common,  in  whole  or  in 
part,  by  rein)bursing  to- the  owner  of  the  wall  one-half  of  its  value, 
or  the  half  of  the  part  which  he  wishes  to  hold  in  common,  and  one- 
hair  of  the  value  ui  the  soil  upon  which  the  wall  is  built,  if  the 
person  who  has  built  the  wall  has  laid  the  foundallon  entirely  upon 
his  own  estate. 

Abt.  685.  [681.] — Neither  of  the  two  neighbors  can  make  any 
cavity  within  the  body  of  the  wall  held  by  them  in  common,  nor  can 
he  affix  to  it  any  work  without  the  consent  of  the  other,  or  without 
having,  on  his  refasal,  caused  the  necessary  precaution  to  be  used, 
CO  that  the  new  work  be  not  an  injuiy  to  the  rights  of  the  other,  to 
be  ascertainetl  by  persons  skilled  m  building. 

Abt.  686.  [682.] — Every  one  has  a  rig^t  to  compel  his  neighbor 
within  the  cities  and  towns,  and  their  suburbs,  of  this  State,  to  con- 
tribute to  the  making  and  repairing  of  the  fences  held  in  common, 
by  which  their  houses,  yards  and  gardens  are  separated,  which  shall 
be  made  in  the  manner  in  which  is  or  may  be  prescribed  by  the 
regulations  of  the  police  on  this  subject. 

And  if  one  of  the  proprietors  has  been  alone  at  the  expense  of 
making  the  inclosures  held  in  common,  he  may  compel  the  other  to 
make  it  in  his  turn,  and  the  presumption  shall  be  that  the  inclosure 
was  mnde  by  him  on  whose  side  it  is  nailed,  unless  there  exists  a 
voucher  or  proof  to  the  contrary. 

Abt.  687.  [683.] — In  the  country  the  common  boundary  inclosures 
between  two  estates  are  made  at  the  expense  of  the  adjacent  estates, 
if  the  estates  Hre  inclosed;  otherwise,  the  estate  which  is  not  inclosed 
is  not  bound  to  contribute  to  it. 

Art.  688.  [684.] — Every  fence,  which  separates  rural  estates,  is 
considered  as  a  boundary  inclosure,  unless  there  be  but  one  of  the 
estates  indostd,  or  unless  there  be  some  title  or  proof  to  the 
contrary. 

Art.  689.  [''85.] — ^Every  ditch  between  two  estates  shall  be  sup- 
posed held  in  common,  unless  there  be  a  voucher  or  {.roof  to  the 
contrary. 
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Art.  600.  [C36.] — k  ditch  held  in  common  is  to  be  kept  at  the 
expens<^  of  the  two  contiguous  proprietors. 

Art.  6'.)  I.  [687.] — ^Every  proprietor  in  the  oities,  towns  or  saborbs 
of  this  State,  is  forbidden  to  plant  on  the  boondary  line  which  sep^ 
rates  his  estat )  frum  that  of  his  neighbor,  trees  which  maj  be  of  any 
injury  whatsoever  to  his  neighbor. 

An>i  if  his  neighbor  suffers  any  damage  from  them,  he  can  oblige 
the  owner  to  have  them  torn  up  or  the  branches  of  them  cut  m, 
which  extend  over  his  er^tate. 

If  the  roots  only  extend  themselves  on  his  estate,  the  neighbor  has 
the  right  to  cut  them  up  himsell 

Sectiun  2. 

Of  Cases  where  it  is  necessary  to  have  Double  or  Counter  WqUs. 

Art.  692.  [688.] — He  who  wishes  to  dig  a  well  or  a  necessary,  to 
build  a  chimnjy  or  hearth,  a  forge,  an  oven,  a  furnace  or  stable,  to 
put  up  shelves  to  store  salt  or  other  corrosive  substances  near  a  wall, 
whether  held  in  common  or  not,  is  bound  to  leave  the  distance,  and 
to  cause  to  be  made  the  works  prescribed  by  the  regulations  of  the 
police,  in  order  that  his  neighbor  be  not  injured  thereby. 

And  if  there  be  no  regulations  of  police  upon  all  or  any  of  these 
subjects,  he  shall  conform  to  the  following  rules,  in  cases  which  have 
not  been  foreseen. 

Art.  693.  [6  ^^J] — Ue  who  wishes  to  build  a  chimney  or  hearth 
against  a  wall  held  in  c  ;mmon,  is  bound  to  make  a  double  wall  of 
brick  or  other  proper  material  six  inches  thick. 

Anr.  694.  [690.] — He  who  wishes  to  build  an  oven,  a  forge  or  a 
furnace  against  the  wall  held  in  common,  is  bound  to  leave  half  a 
foot  interval  and  vacancy  betwixt  such  wall  and  that  of  his  oven, 
forge  or  furnace,  and  this  last  wall  must  be  one  foot  thick. 

Art.  695.  f'*91.] — He  who  wishes  to  dig  a  necessary  or  a  well  against 
a  wall,  whettier  held  in  common  or  not,  is  bound  to  build  another 
wall  one  foot  thick;  and  when  there  is  a  well  on  one  side  and  a 
necessary  on  the  other,  there  shall  be  four  feet  masonry  betwixt  the 
two,  including  the  thickness  on  both  sides;  but  between  two  wells 
three  feet  interval  are  suficient. 

Section  3. 
Of  the  Right  of  Lights  and  of  View  on  the  Property  of  a  Neighbor, 

Art.  696.  [692.] — One  neighbor  caa  not,  without  the  consent  of 
the  other,  opcti  any  window  or  aperture  through  the  wall  held  in 
common,  in  any  matter  whatever,  not  even  with  the  obligation,  on 
his  part,  to  contine  himself  to  liguts,  the  frames  of  which  shall  be  so 
fixed  within  the  wall  that  thoN^  can  not  be  opened. 

Art.  697.  [693.] — ^No  one  shall  build  galleries,  balconies  or  other 
projections  on  the  border  of  an  estate,  s«»  that  they  extend  beyond 
the  boundary  line  wh'ch  separates  it  irom  the  adjoining  estates. 
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Section  4. 

Cfthe  Manner  of  Carrying  Off  Water  from  (he  Boof.         ^ 

Art.  698.  [694.] — Every  proprietor  is  bonnd  to  fix  his  roof  so  that 
the  rain  water  fall  upon  bis  own- ground,  or  on  the  public  road.  He 
has  no  right  to  cause  the  same  to  fall  on  his  neighbor's  ground. 

Section  5. 

Of  the  RighJt  of  Passage  and  of  Way, 

Art.  699.  [695.] — ^The  owner  whose  estate  is  inclosed,  and  who  has 
no  waj  to  the  public  road,  may  claim  the  right  of  passage  on  the 
estate  of  his  neighbors  for  the  cultivation  of  his  estate,  but  he  is 
bound  to  indemnify  them  in  proportion  to  the  damage  he  may 
occasion. 

Abt.  700.  [696.] — ^The  owner  of  the  estate,  which  is  surrounded 
by  other  lands,  has  no  right  to  exact  the  right  of  passage  from  which 
of  his  neighbors  he  choosea 

The  passage  shall  be  generally  taken  on  the  side  where  the  dis- 
tance is  the  shortest  from  the  inclosed  estate  to  tlie  public  road. 

Nevertheless,  it  shall  be  fixed  in  the  place  the  least  injurious  to  the 
person  on  whose  estate  the  passage  is  granted. 

Art.  701.  [69  .^ — It  is  not  always  the  owner  of  the  land  which 
affords  the  shortest  pas^n-ge  who  is  obliged  to  suffer  the  right  of 
passage;  fur  if  the  estate,  for  which  the  right  of  passage  is  claimed, 
has  become  inclosed  by  means  of  sale,  exchange  or  partition,  the 
vendor,  coparcener  or  other  owner  of  the  land  reserved,  and  upon 
which  the  right  of  passage  was  before  exercised,  is  bound  to  furnish 
the  purchaser  or  owner  of 'the  land  inclosed  with  a  passage  gratu- 
itously, and  even  when  it  has  not  been  sold  or  transferred  with  the 
rights  of  servitude. 

Art.  702.  [*9<.J — \  passage  must  be  furnished  to  the  owner  of 
the  land  surrounded  by  other  lands,  not  only  lor  himself  and  work- 
men, but  for  his  animals,  carts,  instruments  of  agriculuire,  and  every 
thing  which  may  be  necessary  for  the  use  and  working  of  his  iand. 

Abt.  70. J.  [699.] — When  the  place  for  the  passage  is  once  fixed, 
he  to  whom  this  servitude  has  been  granted  can  not  change  it,  but 
he  who  owes  this  servitude  may  change  it  from  one  place  to  another, 
in  order  that  it  may  be  less  inc(mvenient  to  him,  provided  that  it 
aff<)rd  the  same  facility  to  the  owner  of  the  servitude 

Akt.  704.  [700.] — Koads  are  of  two  kinds,  public  and  private. 

Abt.  705.  t'^^^^O — ^Public  roads  are  those  which  are  made  use  of  as 
^ghways,  which  are  generally  furnished  and  kept  up  by  the  owners 
of  estates  adjacent  to  them. 

Abt-  706.  [702.] — ^Private  roads  are  those  which  are  only  open  for 
the  benefit  of  certain  individuals,  to  go  from  and  to  their  homes,  for 
the  service  of  their  lands,  and  for  the  use  of  some  estates  exclusively. 

Abt.  707.  [703.] — He  who  from  his  title  as  owner  is  bound  to 
give  a  public  road  on  the  border  of  a  river  or  stream,  must  furnish 
12 
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another  without  any  compenaatjdo^  if  the  first  be  destroyed  or  car- 
ried away. 

And  if  the  road  be  so  injured  or  inundated  by  the  water,  without 
bein^  carried  away,  that  it  becomes  impassable,  the  owner  is  obliged 
to  giye  the  public  a  passage  on  his  lands,  as  near  as  possible  to  the 
public  road,  without  recompense  thel:^for. 

Abt.  708.  [704.] — ^The  action  of  indemnification,  granted  against 
the  person  who  claims  the  passage,  may  be  barred  by  prescription, 
and  the  passage  shall  be  continued,  although  the  action  in  indemni- 
fication may  be  no  looger  maintainable. 

CHAPTER  4. 
Of  Conventional  or  Voluntary  ServUtules. 

Ssonoif  L 
Of  the  Diff^erent  Kinds  of  Conventional  or  Votuniary  Servitudes. 

Art.  709.  [705.] — Owners  have  a  right  to  establish  on  their 
estates,  or  in  favor  of  their  estates,  sucti  serVitules  as  tliey  deem, 
proper;  provided,  nevertheless),  that  the  services  be  not  imposed  on 
the  person  or  in  favor  of  the  person,  but  only  on  aa  estate  or  in  favor 
of  an  estate;  and  provided,  moreover,  that  such  services  imply  noth- 
ing contrary  to  public  order. 

The  use  and  extent  of  servitudes  thus  established  are  reflated  by 
the  title  by  which  they  are  granted,  and  if  theru  be  no  title,  by  the 
fo11owin|2:  rules. 

Airr.  710.  [706.] — All  servitudes  are  established  either  for  the  use 
of  houses  or  lor  the  use  of  lands. 

Th<  )se  of  the  first  kind  are  called  urban  servitudes,  whether  the  build- 
ings to  which  they  are  due  be  situated  in  the  city  or  in  the  country. 

Those  of  the  second  kind  are  called  rural  servitudes.  - 

Art.  711.  [707.] — The  principal  kinds  of  urban  servitudes  are  the 
following: 

The  right  of  support;  that  of  drip;  that  of  drain  or  of  p-eventing^ 
the  draiu;  that  of  view  or  of  light<<,  or  of  preventing  the  view  or 
lights  from  being  obstructed;  Umt  of  raising  buildings  or  walls,  or 
of  preventing  them  from  being  raised;  that  of  passage,  and  that  of 
drawing  water. 

Art.  712.  [708.] — The  right  of  support  is  one  by  which  a  prop*  le- 
tor  stip  ilates  that  his  neighbor  shall  be  bound  to  permit  that  his 
house  or  his  timbers  should  rest  on  tbe  wall  of  his  neighbor. 

In  these  servitudes  the  owner  of  the  structure  subject  to  them  is 
boun  1  to  keep  his  wall  in  a  condition  to  bear  them,  unless  the  con- 
trary has  been  agreed  upon;  but  he  may  reheve  himself  from  this- 
charge  by  abandoning  his  wall 

The  servitude  by  which  one  is  permitted  to  project  works  over  the 
estate  of  his  neighbor  is  of  the  same  kind. 

Art.  713.  [709.] — ^Every  owner  is  bound  so  to  construct  his  roofs 
that  the  rain  falling  on  them  shall  not  fall  on  the  land  of  his  neigh- 
bor, but  on  his  own  or  the  public  way. 
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This  falling  of  water  gives  rise  to  the  servitude  of  drip. 

The  servitude  of  drip  is  that  by  whicK  any  one  engages  to  permit 
{he  waters  from  the  roof  of  his  neighbor  to  fall  on  his  estate,  or 
thalf  by  which  any  one  obliges  himself  to  suffer  the  waters  from  his 
own  roof  to  fall  on  the  estate  of  his  neighbor. 

Art.  714.  [710  ] — The  right  of  drain  consists  in  the  servitude  of 
passing  water  collected  in  pipes  or  canals  through  the  estate  of  one's 
neighbor. 

This  servitude  is  different  from  the  right  of  drip,  because  the 
diarge  it  imposes  is  more  onerous. 

It  is  much  less  inconvenient  to  receive  the  rain  which  falls  than  a 
body  of  water  which  may  carry  away  the  land  by  its  violence. 

The  contrary  servitude  is  the  right  of  preventing  this  passage  of 
water. 

Aet.  715.  [111.] — ^We  understand  by  view  every  opening  which 
ma}'',  more  or  less,  facilitate  the  means  of  looking  out  of  a  builcling. 

L^f/his  are  those  openings  which  are  made  rather  for  the  admission 
of  hght  than  to  look  out  of. 

Art.  71G.  [712]. — Servitudes  of  view  are  of  two  kinds;  one  which 
conf«  rs  the  right  of  full  view  with  the  power  of  preventing *one*s 
neighbor  from  raising  any  buildings  which  obstruct  it,  and  the  other 
which  gives  an  owner  the  right  of  preventing  his  ndghb»)r  from 
having  any  view  or  lights  on  the  side  on  wliica  their  estates  unite, 
or  that  he  exerci^^e  thtse  servitudes  according ^o  his  title. 

Art.  717.  [113.] — Servitudes  of  light  are  also  of  two  kinds;  one 
which  gives  the  owner  of  a  house  the  right  of  opening  windows  in  a 
wall  held  in  common,  for  the  admission  of  light,  with  the  right  also 
of  preventing  his  neigUb'T  Iroui  raising  any  building  which  can 
obstruct  the  admission  of  light;  and  the  other,  which  gives  the  right 
of  preventing  one's  neighbor  from  opening  his  wall,  or  a  wall  held 
in  common,  for  the  aumisHion  of  light  from  a  yard  or  other  place,  or 
which  limits  him  to  certain  lights  which  are  conferred  by  his  title. 

Art.  118.  [T14.J — The  right  of  obliging  one's  neighbor  to  raise 
his  wall  to  a  corta»n  height;  and,  on  the  contrary,  that  of  pi  eventing 
one's  neighbor  from  ruibing  his  house  beyond  a  certain  height,  are 
also  servitudes. 

Art.  719.  [715.] — The  right  of  passage  in  cities  is  a  servitude  by 
which  an  owner  permits  his  neighbor  to  pass  through  his  liouse  or 
lot  to  arrive  at  his  own. 

This  servitude  to  be  perpetual,  must  be  so  expressed  in  the  title; 
otherwise  it  ceases  witu  tuo  person  who  enjoys  it,  and  due^  not  pass 
to  his  heirs. 

Art.  720.  [716.] — The  right  of  drawing  water  is  a  servitude  by 
which  one  suffers  his  neighbor  to  draw  water  from  the  weil  or  spring 
he  has  on  his  land;  the  use  of  this  servitude  is  confined  to  those 
who  live  in  the  house  of  the  person  enjoying  the  servitude,  unless 
ihe  contrary  be  exoressed  in  tlie  title. 

Art.  721.  [717.] — ^The  principal  rural  servitudes  are  thoso  of 
passage,  of  way,  of  taking  water,  of  the  conducting  of  water  or 
aqueduct^  of  watering,  of  pasturage,  of  burning  brick  or  lime,  and 
of  taking  earth  or  sand  from  the  estate  of  anotner. 

Abt.  722.  [718.] — The  right  of  passage,  or  of  way,  is  a  servitude 
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imposed  by  law  or  by  convention,  and  by  virtue  of  which  one  has  a 
xignt  to  pass  on  foot,  on  horseback,  or  in  a  vehicle,  to  drive  beasts  of 
Jburden  or  carts  through  the  estate  of  another. 

When  this  servitnde  results  from  the  law,  the  exercise  of  it  ia 
<;on  fined  to  the  wants  of  the  person  who  has  it 

When  it  is  the  result  of  a  contract,  its  extent  and  the  mode  of 
using  it  is  regulated  by  the  contract. 

Art.  723.  [119.] — The  right  of  drawing  water  from  the  spring  of 
another  is  also  a  servitude. 

Abt.  724.  [720.] — The  conducting  of  water  or  aqueduct  is  the 
right  by  which  one  conducts  water  from  his  estate  through  the  land 
of  his  neighbor  by  m(?ans  of  an  aqueduct  or  ditch. 

Art.  725.  [721.] — The  right  of  watering  one's  animals  at  the  pond 
•or  sprinty  of  another,  is  also  a  servitude. 

Art.  726.  [722.] — Pasturage  is  the  right  of  grazing  one's  cattle 
lOn  the  estate  of  another. 

Art.  727.  [723.] — Servitudes  are  either  continuous  or  discon- 
tinuoua 

Continuous  servitudes  are  those  whose  use  is  or  may  be  continual 
without  the  «ct  of  man. 

Such  are  aqueducts,  drain,  view  and  the  like. 

Discontinuous  servitudes  are  such  as  need  the  act  of  man  to  be 
•exercised. 

Such  are  the  rights  of  passage,  bf  drawing  water,  pasture  and  the 
,Iike. 

Art.  728.  [724.] — Again,  servitudes  are  either  visible  and 
apparent  or  non-apparent 

Apparent  servitudes  are  such  as  are  to  be  perceivable  by  exterior 
works;  such  as  a  door,  a  window,  an  aqueduct. 

Non-apparent  servitudes  are  such  as  have  no  exterior  sign  of  their 
existence;  such,  for  instance,  as  the  prohibition  of  building  on  an 
estate,  or  of  building  above  a  particular  height 

Section  2. 

Tow  Servitudes  are  EstablishecL 

Abt.  729.  [725.] — The  right  of  imposing  a  servitude  permanently 
on  an  estate  belongs  to  the  owner  alona 

Art.  730.  [726  ] — ^He  who  has  the  naked  ownership  of  an  estate 
<can  not  subject  it  to  a  servitude  without  the  consent  of  the  usufruct- 
<uary,  unless  it  be  to  take  effect  at  the  termination  of  the  usufruct 

The  servitudes,  which  do  no  injury  to  the  rights  of  the  usufructuary, 
rsuch  as  that  of  not  raising  his  house  higher  than  it  is,  are  excepted. 

Art.  731.  [727.] — ^It  is  not  sufficient  to  be  an  owner  in  order  to 
establish  a  servitude;  one  must  be  master  of  his  rights  and  have  the 
power  to  alienate;  for  the  creation  of  a  servitude  is  an  alienation  of 
•a  part  of  the  property. 

Thus  minors,  married  women,  persons  interdicted,  can  not  estab* 
lish  servitudes  on  their  estates,  except  according  to  the  forma 
prescribed  for  the  alienation  of  their  property. 

Art.  732.  [728.] — The  husband  can  not  establish  a  servitude  on 
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{he  dotal  property  of  his  wife,  even  with  her  consent,  nnlpss  it  be 
expressly  stipulated  in  the  marriage  contract  that  he  shall  be  per- 
mitted to  ahenate  her  dotal  property  wi.  h  her  consent. 

Art.  733.  |729.] — An  attorney  in  fact  can  not  impose  a  servitude 
on  the  estate  intrusted  to  him,  witboat  a  special  power  to  that  effect 

Abt.  734.  [730.] — Corporations  can  only  establish  servitndes  on. 
their  property  iu  the  cubes  and  with  the  forms  in  which  they  can 
alienate. 

Art.  735.  [731.] — The  purchaser  with  a  reservation  of  redemp- 
tion, may  impose  servitucies  on  tbe  property  acquired  by  him;  but 
they  cease  if  the  redemption  takes  elTect. 

Art.  736.  [732  ] — Those  wlio  have  not  the  full  ownership,  whoso 
ownership  in  the  estate  ceases  on  a  certain  condition,  or  at  a  par- 
ticular time,  may  e^tiiblish  servitudes  thereon,  but  tiiey  cease  with 
their  rights;  and  those  in  whose  favor  the  servitudes  are  established 
can  not  avail  themselves  of  prescription,  because  before  that  time  no 
action  for  the  dissolution  of  tae  servitude  ceuld  be  instituted  against 
them. 

Art.  737.  [733.] — The  usufructuj»ry  can  not  establish  on  the  estate 
of  which  he  has  the  usufruct,  auy  charges  in  the  nature  of  servitudes 
because  they  of  necessity  cease  with  the  usufruct 

Art.  738.  [734.] — The  coproprietor  of  an  undivided  estate  can  not 
impose  a  servituda  thereon,  without  the  consent  of  his  coproprietor. 

The  contract  of  servitude,  however,  is  not  null;  its  execution  is 
suspended  until  the  consent  of  the  coproprietor  is  given. 

Art.  739.  [735.] — ^Tlie  coproprietor  who  has  consented  to  the 
establish  men t  of  a  servitude  on  property  held  in  common,  can  not 
prevent  tiie  exercise  of  the  servitude  by  objecting  that  the  consent 
of  his  coproprietor  has  not  been  given. 

K  he  becomes  owner  of  the  whole  estate,  he  is  bound  to  permit 
the  exercise  of  the  servitude  to  which  he  has  before  consented. 

Art.  740.  [73(3.] — If  the  coproprietor  has  estabhslied  the  servitude 
for  his.  part  of  the  estate  only,  the  consent  of  the  other  owners  is  not 
Becessary,  but  the  exercise  of  the  servitude  must  be  suspended,  until 
his  part  be  ascertained  by  a  partition.  In  this  case,  he  to  whom  the 
servitude  has  been  granted,  may  compel  the  cjproprietor  from 
whom  he  received  it,  to  sue  for  a  partition,  or  may  sue  for  it  himself. 

Art.  741.  [737.] — If  in  the  suit  for  a  partition  it  be  determined 
that  the  estate  be  disposed  of  by  licitation,  and  he  who  has  granted 
the  bervitu(!fe  becomes  owner  of  the  whole,  the  servitude  then  exists 
en  the  whole  estate,  as  if  he  had  always  been  the  sole  owner'. 

But  if  by  the  hcitation  the  estate  be  adjudicated  to  any  other  of 
the  coproprietoi  s,  the  servitude  becomes  extinct,  and  the  person 
who  granted  it  is  bound  to  return  the  price  he  received  for  it 

Art.  742.  [738.J — ^If  a  coproprietor  who  has  estabhshed  a  serv- 
itude, sell  his  undivided  portion  to  a  person,  who  afterwards,  by 
licitation,  becomes  owner  of  the  whole,  he  is,  liJse  his  vendor,  bound 
to  permit  the  exercise  of  the  servitude  on  the  whole  estate. 

Art.  743.  [739.] — ^Servitudes  are  established  by  all  acts  by  which 
property  can  be  transferred,  and  as  they  are  not  susceptible  of  real 
delivery,  the  use  which  the  owner  of  the  estate  to  whom  the  servitude 
is  granted,  makes  of  this  right,  supplies  the  place  of  deUvery. 
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Abt.  744.  [HO.] — ^Servitudes  may  be  esiablislied  on  all  things 
soBceptible  of  ownernhip,  even  on  the  public  domain^on  the  common 
property  of  cities  and  other  incorporated  places. 

Art.  745.  [741.] — It  is  not  contrary  to  the  nature  of  servitudes 
that  the  same  servitude  should  be  established  on  several  estates  for 
the  benefit  of  one,  or  that  the  same  estate  should  be  subject  to  a 
servitude  for  thrf  benefit  of  several  estates. 

Art.  746.  [742.] — By  the  title  by  which  a  servitude  is  established 
in  favor  of  an  estate,  a  servitude  may  also  be  imposed  on  that  estate, 
for  the  benefit  of  the  estate  from  which  the  first  servitude  is  due. 

In  cases  where  there  are  reciprocal  servitudes,  all  the  rules  con- 
cerning simple  servitudes  are  applicable. 

Abt.  747.  [743.] — A  servitude  may  be  established  or  acquired  in 
favor  of  an  estate  which  does  not  exist,  or  of  which  one  is  not  yet 
the  owner;  but  if  the  hope  of  becoming  the  owner  be  not  realizedi 
the  servitude  falls. 

It  may  also  be  stipulated  that  an  edifice  not  yet  built,  shall  support 
a  servitude;  or,  sha]l  have  the  beneUt  of  one  when  it  is  built. 

Art.  748.  [744.] — A  servitude  mav  be  established  or  released  for 
a  certain  part  of  an  estate,  provided  the  part  be  designated. 

Art.  749.  [745.] — He  whose  estate  is  incumbered  with  a  servitude, 
may  impose  on  it  other  servitudes  of  any  kind,  provided  they  do  not 
affect  the  rights  of  him  who  has  acquired  the  first. 

Art.  750.  [746.] — An  estate  beiu^  mortgaged  does  not  prevent 
the  owner  from  establishing  servitudes  on  it,  saving  always  to  the 
creditor  the  right  of  demanding  his  debt,  if  the  estabUshment  of  the 
servitude  evidently  depreciates  the  value  of  the  estate,  or  of  causing 
the  estate  to  be  sold  as  free  from  all  servitudes;  but  the  person  who 
has  acquired  the  servitude,  shall  have  in  ^uch  case  his  action  for 
the  restitution  of  the  value  of  the  servitude  against  the  owner  of  the 
estate. 

Art.  751.  [747.] — ^The  exercise  of  servitudes  may  be  limited  to 
.certain  times.  Thus  the  right  of  drawing  water  may  be  confined  to 
certain  hours,  the  right  of  passage  to  a  part  of  the  day. 

Art.  752.  [748.  J — Legal .  servitudes  and  evon  those  which  result 
from  the  situation  of  placos,  may  be  altered  by  the  agreement  of 
parties,  provided  the  public  interest  does  not  suffer  thereby. 

Art.  753.  [749.] — Servitudes  which  tend  to  affect  the  iree  use  of 
property,  in  case  of  doubt  as  to  their  extent  or  the  manner  of  using 
them,  are  always  interpreted  in  favor  of  the  owner  of  the  property 
to  be  affected. 

Art.  754.  [750.] — Servitudes  bemg  established  on  estates  in  favor 
of  other  estates,  and  not  in  favor  of  persons,  if  the  grant  of  the  right 
declare  it  to  be  for  the  benefit  of  another  estate,  there  can  be  no 
doubt  as  to  the  nature  of  this  rights  even  though  it  should  not  be 
called  a  servitude. 

Art.  755.  [751.J — If,  on  the  other  hand,  the  act  establishing  the 
servitude  does  not  declare  that  the  right  is  given  for  the  benefit  of  an 
estate,  but  to  a  person  who  is  the  owner  of  it,  it  must  then  be 
considered  whether  the  right  granted  be  of  real  advantage  to  the 
estate,  or  merely  of  personal  convenience  to  the  owner. 

Art.  756.  [752.] — ^If  the  right  granted  be  of  a  nature  t6  assure  a 
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Teal  advantage  to  an  estate,  it  is  to  be  presumed  that  such  right  is 
a  real  servitude,  although  it  may  not  be  bo  styled. 

Thu^,  for  example,  if  the  owuer  of  a  house  contigaous  to  lands 
bordering  on  the  hi><h  road,  should  stipulate  for  the  right  of  passing 
through  lands,  without  it  being  expressed  that  the  passage  is  for  the 
use  of  his  house,  it  would  be  not  the  less  a  real  servitude,  for  it  is 
evident  that  the  passage  is  of  real  utility  to  the  hoir  o. 

Art.  767.  [758.] — ^If,  on  the  other  hand,  the  concession  from  its 
nature  is  a  mntter  of  mere  personal  convenience,  it  is  considered 
personal,  and  can  not  be  made  real  but  by  express  declaration  of  the 
parties. 

Thus  for  example,  if  the  owner  of  a  house  near  a  garden  or  park, 
«huuld  stipu  ate  for  the  right  of  walking  and  gathermg  fruits  and 
flowers  therein,  this  right  would  be  considered  personal  to  the  indi- 
Tidual,  and  not  a  servitude  in  favor  of  the  house  or  its  owner. 

But  the  right  becomes  real  and  is  a  predial  servitude,  if  the  person 
stipulating  for  the  servitude,  acquires  it  as  owuer  of  the  house,  and 
for  himself,  his  heirs  and  assign^. 

Art.  758.  [754.J — ^When  the  right  granted  is  merely  personal  to 
the  individual,  it  expires  with  hmi,  unless  the  contrary  has  been 
expressly  stipulated. 

Sectiok  8. 

H(yw  Servitudes  are  Acquired. 

Art.  759.  [755.] — ^Those  who  can  establish  servitudes  on  their 
lands  can  also  acquire'  fiervitudes. 

There  are  some  persons  who  can  not  establish  servitudes,  who 
nevertheless  can  acquire  them;  such  as  those  who-  can  not  exercise 
their  rights,  minors,  jftronoen  not  authorized,  administrators,  tutors, 
husbands;  for  the  acquisition  of  a  servitude  augments  the  value  and 
convenience  of  an  estate. 

Art.  760.  [766.] — He  who  assumes  the  quality  of  owner,  and  enjoys 
an  estate  as  such  in  good  or  in  bad  faiih,  he  who  acts  in  the  name 
of  the  owner,  though  he  have  no  mandate  from  the  owner,'  can 
acquire  servitudes,  and  tha  person  granting  them  can  not  after- 
wards revoke  them,  for  it  is  not  to  the  person  but  to  the  estate  they 
are  granted. 

A«r.  761.  [757.] — Nevertheless,  in  all  the  cases  mentioned  in  the 
preceding  articles,  if  the  minor,  the  Woman  not  authorized,  or  the 
owner  f  nd  the  contract  onerous,  they  can  annul  it  or  refuse  to 
execute  it  by  renouncing  the  servitude. 

Art.  762.  [758.] — ^Even  those  who  are  neither  owners  nor  repre- 
sentatives of  the  owner,  and  who  have  not  expressly  assumed  the 
quality  of  acting  in  his  name,  may  acquire  a  servitude  for  the  benefit 
of  the  estate  they  possess,  when  such  is  the  condition  of  the  contract 
they  make. 

Art.  763.  [759.] — One  of  the  owners  of  property  held  in  common 
may  stipulate  for  a  servitude  for  the  benefit  of  the  property  in 
common,  because  the  partnership,  which  exists  between  Iiim  and  hia 
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coproprietor,  authorizes  him  and  makes  it  his  duty  to  ameliorate  the 
property  in  common. 

Nevertheless,  the  coproprietors  may  refuse  to  avail  themselves  of 
this  servitude,  and  allege  that  the  acquisition  of  the  servitude  is  not 
an  act  of  mere  administration,  but  an  innovation  of  the  estate,  which 
ouglit  not  to  have  been  made  without  their  consent  But  this  excep- 
tion exists  only  \n  their  tavor  and  can  not  be  taken  advantage  of  by 
him  who  has  granted  the  servitude,  in  order  to  exonerate  himself 
from  his  engag'emeni 

Art.  764.  [760.] — The  URufructuary  may  acquire  a  servitude  in 
favor  of  an  estate  of  which  be  has  the  UHiifiuct,  if  he  declare  that  he 
acts  for  the  owner,  or  if  he  stipulates  that  tlie  servitude  is  established 
in  favor  of  all  those  who  shall  possess  the  estata  after  him;  but  if  in 
the  act  by  which  the  servitude  is  acquired,  he  takes  merely  the 
quaUty  of  usufructuary,  without  expressing  at  the  same  time  that  he 
contracts  for  all  those  who  may  succeed  him  in  the  possession  of  the 
estate,  the  right  terminates  with  the  usufruct,  and  the  owner  can  not 
claim  a  servitude  which  has  not  attached  to  the  estate  subject  to  the 
usufruct,  or  which  has  only  attached  for  the  time  of  the  usufruct 

Art.  765.  [761.] — Continuous  and  apparent  servitudes  may  be 
acquired  by  title  or  by  a  possession  of  ten  years. 

Art.  766.  [762.] — Continuous  nonapparent  servitudes,  and  discon- 
tinuous servitudes,  whether  apparent  or  not,  can  be  established  only 
by  a  title. 

Immemorial  possession  itself  is  not  sufficient  to  acquire  them. 

ImmeiQprial  possession  is  that  of  which  no  man  living  has  seen 
the  beginning,  and  the  existence  of  which  he  has  learned  from  his 
elders. 

Art.  767.  [763.] — The  destination  made  by  the  owner  is  equivalent 
to  title  with  respect  to  continuous  apparent  servitudes. 

By  destination  is  meant  the  relation  established  between  two 
immovables  by  the  owner  of  both,  which  would  constitute  a  servitude 
if  the  two  immovables  belonged  to  two  different  owners. 

Art.  768.  [764  ] — Such  intention  is  never  presumed  till  it  has  be^n 
proved  that  both  estates,  now  divided,  have  belonged  to  the  same 
owner,  and  that  it  was  by  him  that  the  things  have  been  placed  in 
the  situation  from  which  the  servitudes  result 

Art.  769.  [765.] — K  the  owner  of  two  estates,  between  which 
there  exists  an  apparent  sign  of  servitude,  sell  one  of  those  estates, 
and  if  the  deed  oi  sale  be  silent  respecting  the  servitude,  the  same 
shall  continue  to  exist  actively  or  passively  in  favor  o.  or  upon  the 
estate  which  has  been  sold.  • 

Art.  770.  [761).] — The  title  by  which  such  servitudes  are  estab- 
lished as  can  not  be  acquired  by  prescription,  can  be  replaced  only 
by  a  title  by  which  such  servitude  is  acknowledged  by  the  owner  of 
the  estate  which  owes  the  servitude,  or  by  a  final  judgment  con- 
demning him  to  permit  the  exercise  of  the  servitude. 

Art.  771.  [767.] — When  a  servitude  is  established,  every  thin^ 
which  is  necessary  to  use  such  servitude  is  supposed  to  be  granted 
at  the  same  time  with  the  servitude. 

Thus  the  servitude  of  drawing  water  out  of  a  spring  carries 
necessarily  with  it  the  right  of  passage^   . 
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Bat  the  passage,  in  this  case  and  in  all  others  in  which  it  fa  per- 
mitted as  an  accessory  to  some  other  servitude,  most  be  made  in  the 
way  the  most  direct,  the  shortest,  and  the  least  inconvenient  to  the 
estate  subject  to  the  servitude. 

Section  4. 

(y  (he  Ri^fJits  of  the  Proprietor  of  the  Estate  to  which  the  Servitude 

is  due, 

Abt.  772.  [168  ] — He  to  whom  a  servitude  is  due,  has  a  right  to 
make  all  the  works  necessary  to  use  and  preserve  the  same. 

Art.  773.  [769.] — Such  works  are  at  his  expense  and  not  at  the 
expense  of  the  owner  of  the  estate  which  owes  the  servitude,  unless 
the  title  by  which  it  is  established  shows  the  contrary. 

Art.  774.  [770  ] — The  9wner  of  the  estate,  to  which  the  servitude 
is  due,  has  the  right  to  go  on  the  estate  which  owes  the  servitude 
with  his  workmen,  in  the  place  where  it  is  necessary  to  construct  or 
repair  the  works  necessary  for  the  exercise  of  the  servitude,  to 
deposit  thpre  the  materials  necessary  for  those  works  and  the  rub- 
bidh  made  thereby,  under  the  obligation  of  causing  the  least  possible 
damage  and  of  removing  them  as  soon  as  possible. 

Nevertheless,  if  in  the  act  establishing  the  servitude,  it  is  said 
that  the  owner  to  whom  it  has  been  granted  can  not  construct  works 
in  order  to  exercise  it,  or  can  only  construct  them  in  a  certain 
manner,  this  agreement  must  be  observed. 

Abt.  775.  [771.] — Ev(  n  in  the  cases  where  the  owner  of* the  estate, 
which  owes  the  servitude,  is  bound  by  the  title  to  make  the  neces- 
sary works  for  the  use  and  preservation  of  the  servitudes,  at  his 
own  expense,  he  may  always  expnerate  himself  by  giving  up  the 
estate  which  owes  the  servitude  to  the  owner  of  the  estate  to  which 
it  is  due. 

Art.  776.  [772-] — H  the  estate  for  which  the  servitude  has  been 
established,  comes  to  be  divided,  the  servitude  remains  due  for  each 
portion,  T>rovided  that  no  additional  burden  accrue  thereby  to  the 
estate  which  is  subject  to  the  servitude. 

Thus,  for  instance,  in  case  of  a  right  of  passage,  all  the  owners 
are  bound  to  exercise  that  right  through  the  same  place. 

Abt.  777.  [773.] — The  owner  of  the  estate  which  owes  the  servi- 
tude can  do  nothing  tending  to  diminish  its  use,  or  to  make  it  more 
inconvenient. 

Thus  he  can  not  change  the  condition  of  the  premises,  nor  trans- 
fer the  exercise  of  the  servitude  to  a  place  different  from  that  on 
which  it  was  assigned  in  the  fiist  instance. 

Tet  if  this  primitive  assignment  has  become  more  burdensome  to 
the  owner  of  the  estate  which  owes  the  servitude,  or  if  he  is  thereby 
prevented  from  making  advantageous  repairs  on  his  estate,  he  may 
offer  to  the  owner  of  the  other  estate  a  place  equally  convenient  for 
the  exercise  of  his  rights,  and  the  owner  of  the  estate  to  which  the 
fierritude  is  due  can  not  refuse  it. 

Abt.  778.  [774]— On  the  other  hand,  he  who  has  a  right  of  servi- 
13 
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tude  can  use  it  on'y  according:  to  Lis  title,  with  rut  bein^  at  liberty 
to  make  either  in  the  estate  which  owes  the  servitude,  or  in  that  to 
which  the  servitude  is  due,  any  alteration  by  which  the  condition  of 
the  first  may  be  made  worse. 

Art.  779.  [775.] — ^If  the  manner  in  which  the  servitude  is  to  be 
used  is  uncertain,  as  if  the  place  necessary  for  the  exercise  of  the 
right  of  passage  is  not  designated  in  ihe  title,  the  owner  of  the 
estate  which  owes  the  servitude  is  bound  to  fix  the  place  where  he 
wishes  it  to  be  exercised. 

Art.  780.  [776.] — If  the  title  by  which  a  passage  is  granted  does 
not  designate  its  breadth,  nor  the  manner  in  which  it  is  to  be  used, 
whether  on  foot,  or  horseback,  or  with  carriages,  the  use  which  the 
person  to  whom  the  servitude  is  granted  previously  made  of  it  will 
serve  to  interpret  the  title. 

If  there  was  no  such  use  made  of  it  before^  the  probable  inten- 
tion of  the  parties  must  be  considered,'  and  the  purpose  for  which 
the  passage  is  granted. 

If  these  circumstances  can  aflford  no  light,  it  must  be  decided  in 
favor  of  the  land  which  owes  the  servitude,  and  a  foot  passage  must 
be  conceded  eight  feet  wide,  where  it  is  straight,  and  ten  feet  wide 
where  it  turns. 

Art.  781.  [777.] — If  the  passage  be  agreed  upon,  without  the 
time  or  the  hour  be  fixed,  it  is  necessary  to  make  a  distinction ;  if 
the  passage  be  through  a  place  not  closed,  it  may  be  used  at  any 
hour,  and  even  in  the  night,  for  at  any  hour  a  person  may  want  to 
pass;  but  if  it  be  through  a  place  which  is  closed  for  the  se-  uHty 
of  the  owner,  the  right  of  passage  can  be  ext^rcised  only  at  con- 
venient hours,  for  it  would  be  unreasonable  that  a  yard  or  house 
should  be  left  open  at  all  hours  of  the  night. 

Art.  782.  [778.] — ^The  right  of  opening  lights  or  of  view,  granted 
indefinitely  to  him  who  is  about  building,  gives  him  the  privilege  gf 
opening  ail  the  windows  which  may  oe  necessary  to  light  or  embel- 
lish his  house  and  the  building,  attached  to  it,  to  give  to  the 
windows  the  form  and  size  he  may  think  proper  to  adopt,  becaose 
such  is  presumed  to  have  been  the  intention  of  the  parties. 

But  after  the  buildings  are  all  finished,  the  possession  and  situa- 
tion of  the  ground  determine  the  extent  ot  the  servitude;  and  the 
owner  can  neither  multiply  nor  enlarge  his  windows. 

Section  6. 

Bow  Servitudes  are  Extinguished. 

* 

Art.  783.  [779.] — Servitudes  are  extinguished: 

1.  ^y  the  destruction  of  the  estate  which  owes  the  servitude,  oir 
of  that  to  which  the  servitude  is  due,  or  by  such  a  change  taking 
place  that  the  thing  subject  to  the  servitude  can  not  be  used. 

2.  By  prescription  resulting  from  non-usage  of  the  servitade 
during  the  time  required  to  produce  its  extinction.  . 

8.  By  confusion. 

4.  By  the  abandonment  of  that  part  of  the  estate  which  owes  tjio 
servitude. 
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5.  By  the  rantmciation  of  the  servitude  on  the  part  of  him  to 
whom  it  is  due,  or  by  the  express  or  tacit  remission  of  his  right 

6.  By  the  expiration  of  the  time  for  which  the  servitude  was 
panted,  or  by  the  happenii^  of  the  dis  olving  condition  attached  to 
the  servitude. 

7.  By  the  dissolution  of  the  right  of  him  who  established  the 
Bervitude. 

Art.  784.  [780.] — Servitudes  are  extinguished  when  the  things 
are  in  such  a  8itnud')n  that  they  can  no  longer  be  used,  and  when 
ihey  remain  perpetually  in  such  a  situation. 

Art.  78?>.  [781.] — If  the  things  are  refe'atablished  in  such  a  manner 
that  hey  may  be  used,  the  servitudes  will  only  have  been  suspended, 
and  they  resume  their  efifect,  unless,  from  the  time  they  ceased  to  be 
used,  sufficient  time  has  elapsed  for  prescription  to  operate  against 
them. 

Art.  786.  [782.]— If  a  wall  in  common,  or  a  house  subject  to  a 
servitude,  or  to  wnich  a  servitude  is  due,  be  rebuilt  after  having 
been  destroyed,  demolished  or  thrown  down,  all  the  servitudes, 
active  and  passive,  which  existed  on  this  wall  or  house,  continue  to 
exist  on  the  new  wall  or  house,  but  they  can  not  be  augmented; 
provided  always,  that  they  be  rebuilt  within  such  a  time  that  pre- 
script on  has  not  operated  against  them,  as  is  mentioned  in  the 
fo  lowing  articles. 

Abt.  787.  [783.] — ^If  the  house  or  edi6ce  which  has  been  destroyed, 
-demolished  or  tlirown  down  by  any  accident,  belonged  to  the  owner 
to  whom  the  servitude  is  due,  the  servitude  will  be  extinguished  if 
he  does  not  rebuild  the  house  or  edifice  within  the  time  required  for 
prescription,  because  it  depended  on  him  alone,  by  rebuilding  his 
house  to  revive  the  servitude  it  enjoyed. 

Art.  788.  [784.]— If,  on  the  contrary,  it  is  the  house  or  edifice 
suDject  to  the  servitude,  which  has  been  destroyed,  demolished  or 
thrown  down,  the  owner  can  not,  by  rebuilding  it  after  the  time 
required  for  prescription,  impair  the  servitude  to  which  the  house 
or  edifice  was  previously  subject,  because  he  <o  whom  the  8(»rvitude 
was  due  had  not  the  power  to  compel  the  other  to  rebuild  the  house 
or  edifice  thus  destroyed. 

Art.  789.  [785.] — A  right  to  servitude  is  extinguished  by  the  non- 
vsage  of  the  same  during  ten  years. 

Art.  790.  [786.] — The  time  of  prescription  for  non-usage  begins 
for  discontinuous  s  rvitndes,  from  the  day  they  ceased  to  be  used; 
for  continuous  servitudes,  i'rom  the  day  any  act  contrary  to  the 
4Biervitud>%  has  been  committed. 
^  Abt.  791.  [787.] — Acts  contrary  to  the  servitude  are  the  destruc- 
tion of  works  necessary  for  its  exercise;  as  the  stopping  of  spouts 
which  carry  ofl' rain,  or  of  windows  or  apertures  which  are  necessary 
to  the  exercise  of  the  right  of  view. 

Abt.  792.  [788.] — ^If  the  owner  of  the  estate  to  whom  the  servi- 
tude is  due,  is  prevented  from  using  it  by  any  obstacle  which  he  can 
neither  prevent  nor  remove,  the  prescription  of  non-usage  does  not 
run  against  him  as  long  as  this  obstacle  remains. 

Abt.  793.  [789.] — ^To  preserve  the  right  of  servitude  and  prevent 
prescription  from  running  against  it,  it  is  not  necessary  that  it 
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should  be  exercised  exclusively  by  the  owner  to  whom  it  is  due,  or 
by  those  who  use  his  rights,  or  who  represent  him  directly,  as  the 
usnfructuary,  the  It  ssee  or  tenant,  the  attorney  in  fact  or  agent.  It- 
suffices  if  the  servitude  has  been  exercised  by  workmen  employed  by 
the  owner,  or  by  his  friends,  or  those  who  come  to  see  him. 

Art.  794  [790.] — The  servitude  is  preserved  to  the  owner  of  the- 
estate  to  which  it  is  due,  by  the  use  wnich  any  one,  even  a  stranger, 
makes  of  it,  provid<^d  it  be  used  as  appertaining  to  the  estate. 

Thus  the  servitude  is  preserved  to  the  owner  by  the  use  which  a 
possessor  ia  bad  faith,  who  is  in  possession  of  the  estate  to  whom  it 
is  due,  makes  of  the  servituda 

But  if  any  one  passes  over  the  land  of  another,  considering  the 
way  as  public,  or  as  belonging  to  another  estate,  the  owner  of  the 
estate  to  whom  the  servitude  is  due,  can  not  avail  himself  of  the  use 
thus  made  of  the  servitude,  to  protect  himself  ao^ainst  the  prescrip- 
tion which  may  have  been  acquired  against  himself. 

Art.  795.  [791.] — Prcjscription  for  non-usage  does  not  take  place 
against  iiataral  or  necessary  servitudes,  which  originate  from  the 
situation  of  peaces. 

Art.  796.  [792.] — The  mode  of  servitude  is  subject  to  prescription 
as  well  as  the  servitude  itself,  and  in  the  same  manner. 

By  mode  of  servitude,  in  this  case,  is  understojd  the  manner  of 
using  the  servitude,  as  is  prescribed  in  the  title. 

Art.  797.  [793]. — If  he  to  whom  a  servitude  is  due  enjoys  a  right 
more  extensive  than  that  which  is  given  him  by  the  act  establishing 
the  servitude,  he  will  be  c  >nsidered  as  having  preserved  his  right  of 
servitude;  be;ause  the  less  is  incluled  in  the  greater. 

But  he  can  not  thus  prescr.be  for  the  sm-plus,  and  can  be  com- 

Eelled  to  confine  himself  to  the  exercise  of  the  servitude  granted  by 
is  tirle,  unless  it  be  a  continuous  apparent  servitude,  which  he  has 
acquired  by  prescription. 

Art.  798.  [794.] — If,  on  the  contrary,  thfe  owner  has  enjoyed  a^ 
right  less  extensive  than  is  given  him  by  his  title,  the  servitude, 
whatever  be  its  nature,  is  reduced  to  that  which  is  preserved  by 
pos8essi<m  during  the  time  necessary  to  establish  prescription. 

Art.  799.  [795.] — If  the  owner  has  merely  enjoyed  an  accessory 
right,  which  was  necessary  to  his  right  of  servitude,  he  will  not  be 
considered  as  having  used  his  right  of  sprvitude.  ^ 

For  example,  if  he  who  has  the  right  of  drawing  water  from  the- 
well  of  his  neighbor,  has  passed  often  tl^rough  the  land  of  the  latter^ 
and  gone  to  the  well  without  drawing  any  water  dnring  the  time 
f^quired  for  prescription,  he  will  have  lost  his  ri^  .^  of  drawing 
water  without  acquirmg  that  of  passage,  which  was  merely  accessory 
to  the  right  of  drawing  water. 

Art.  800.  [79G.] — If  the  owner  has  used  another  servitude  than 
that  granted  to  him,  without  using  the  latter,  he  may  lose  this  last, 
for  non-usage  during  the  time  required  for  proscription,  without 
acquiring  that  which  he  has  used,  if  it  be  a  discontinuous  or  non* 
apparent  servitude. 

Art.  801.  [797.] — If  the  estate  in  whose  favor  the  servitude  is 
establi  hei  belongs  to  several  and  has  never  been  divided,  the 
enjoyment  of  one  bars  prescription  with  respect  to  all. 


OF  SEBVITUDE8.  101 

Abt.  802.  [798  ] — If  among  the  coproprietors  there  be  one  against 
^om  prescriptioa  can  not  run,  as  for  instance  a  minor,  he  shall 
preserve  the  ri^ht  of  all  the  others. 

Abt.  803.  [799.] — -When  the  estate  to  which  the  servitude  is  doe 
ceases  to  be  undivided,  bj  means  of  a  partition,  each  of  those  who 
were  the  copropri  tors,  only  preserves  the  servitude  by  the  use  he 
makes  of  it,  and  the  others  lose  it  by  non-usage  during  the  time 
required  for  pre.  ciiption. 

If  a  servitude  be  due  to  soveral  persons,  but  on  different  days,  as 
the  riglit  of  drawing  water,  be  who  does  not  exercise  his  right,  loses 
it,  and  the  estate  subject  to  the  servitude  becomes  free  frum  it,  as 
respects  him. 

Abt.  804.  [800.] — When  the  prescription  of  non-usage  is  opposed 
to  the  owner  of  the  estate  to  whom  the  servitude  is  due,  it  is  incum- 
bent on  him  to  prove  that  he,  or  some  person  in  his  name,  has  made 
use  of  this  servitude  as  appertaining  to  his  estate  during  the  time 
necessary  to  prevent  the  establishment  of  the  prescription. 

At:t.  805.  [801.] — Every  servitude  is  extinguished,  when  the 
estate  to  whicu  it  is  due,  and  the  estate  owing  it,  are  united  in  the 
same  hands. 

But  it  is  necessary  that  the  whole  of  the  two  estates  should 
belong  to  the  same  owner;  for  if  the  owner  of  one  estate  only 
acquires  th  j  other  part  or  in  common  with  another  person,  confusion 
does  not  t^ike  efiect. 

Art.  806.  [802] — If  the  union  of  the  two  estates  be  made  only 
under  a  condi  ion,  or  if  it  cease  by  legal  eviction;  if  the  title  be  thus 
destroyed  either  by  the  happening  of  the  condition  or  by  Legal 
eviction,  the  servitudes  revive,  which,  in  the  mean  time,  will  have 
been  ra'her  suspended  than  extinguished. 

Thu^  the  exercise  of  redemption,  the  happening  of  the  condition 
on  which  the  estaie  terminMtea,  the  eviction  from  a  succession  by  a 
nearer  heir,  thn  at>indonmpnt  or  relinquishment  of  an  estate  on 
account  of  mortgages,  will  rovive  all  the  servitudes,  active  and 
passive. 

Art.  807.  [803.] — Confusion  takes  place  by  the  simple  acceptance 
of  an  inheritance,  if  there  be  but  one  lieir. 

If  the  heir  who  has  thus  accepted  an  inheritance,  disposes  of  any 
estate,  belonging  to  the  succession,  which  is  subject  to  any  servitude 
toward')  his  estate,  without  any  stipulation  for  the  preservation  of 
his  right  of  servitude,  the  estate  thus  alienated,  which  owed  the 
servitude,  remains  Iree  from  it,  in  consequence  of  ihe  confusion 
which  had  taken  effect  while  the  estate  remamed  in  h  s  h mds. 

Abt.  808.  [804.] — ^Bnt  if  the  heir,  under  a  simple  acceptance,  sell 
to  a  person  the  whole  of  his  rights  in  the  succession  he  has  received, 
the  sale  prevents  the  confusioft,  and  the  'estate  belonging  to  the 
succession  will  continue  to  have  the  rights  of  servitude  previously 
due  to  it,  or  be  charged  with  the  servitudes  imposed  upon  it,  in  the 
ea^me  manner  as  if  it  had  not  passed  through  the  hands  of  the  heir, 
because  in  this  case  .the  purchaser  is  not  presumed  to  have  purchased 
more  or  less  than  all  the  ancestor  possessed. 

Art.  809.  [805.] — Confusion  does  not  take  effect  if  the  heir  has 
only  a  temporary  possession  of  the  estate  subject  to  the  servitude,. 
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or  enjoys  it  for  the  purpose  of  delivering  it  to  another  person  ta 
whom  it  has  been  bequeathed,  or  when  his  right  in  it  terminates  at 
a  certain  fixed  time. 

Art.  810.  [806.] — If  the  heir  has  accepted  the  succession  under 
beneiit  of  inventory,  the  confusion  does  not  take  effect;  and  if  the 
heir  is  obliged  to  abandon  the  succession  at  the  instance  of  the 
creditors,  tbe  servitudes  resume  their  former  state. 

Art.  811.  [807.] — ^TLe  acquets,  which  the  husband  and  wife  make 
during  the  marriage,  do  not  become  confused  with  the  private 
property  of  each;  and  if  these  acquets  are  sold  during  the  marriage, 
the  eervitules,  active  and  passive,  which  existed  previous  to  their 
being  acquired  by  the  husband  and  wile,  continue  to  exist  without 
any  stipulation  to  that  eflect 

Art.  812.  [808.1 — Except  in  the  cases  herein  mentioned,  and 
similar  cases,  services  extinguished  by  confusion  do  not  revive, 
except  by  a  new  contract;  with  the  exception  of  continuous  and 
apparent  servitudes,  with  respect  to  which  the  disposition  made  bj 
the  owner  of  both  estates  is  equivalent  to  a  title. 

Art.  813.  [809.] — The  renunciation  or  abandonment  of  the  land 
extinguishes  the  servitudes  charged  on  it,  of  whatever  nature  thej 
may  be,  because  the  owner  of  the  estate  to  which  the  servitude  is 
due  is  bound  to  accept  the  abandonment,  which  produces  in  his  hand 
a  confusion  which  puts  an  end  to  the  servitude. 

Art.  814.  [810.] — It  is  not  necessary  to  produce  a  discharge  of  the 
servitude,  that  the  proprietor  of  the  estate  which  owes  it,  should 
abandon  the  whole  estate;  it  suffices,  if  he  abandon  the  part  on 
which  the  servitude  is  exercised. 

Art.  81 5.  [811.] — If  a  proprietor  is  bound  to  support  a  building  or 
beams  of  his  neighbor  on  a  part  of  his  wall,  and  to  make  the  repairs 
necessary  to  keep  up  this  wall,  he  may  discharge  himself  from  this 
servitude  by  abandoning  to  the  owner  of  the  estate,  to  whom  the 
servitude  is  due,  that  part  of  his  wall  upon  which  this  servitude  is 
exercised. 

Art.  816.  [812] — Servitudes  are  also  extinguished  by  the  renun- 
ciation or  voluntary  release  of  them  by  the  owner  of  the  estate  to 
which  they  are  due. 

This  renunciation  or  release  may  be  express  or  tacit 

Art.  817.  [813.] — The  express  release  must  be  made  in  writing; 
and  is  confined  to  wha^  is  clearly  expressed  in  the  act  containing  it, 
because  one  is  not  easily  presumed  to  have  renounced  his  right. 

Besides,  the  owner  who  makes  the  release  must  be  capable  of 
disposing  of  immovables;  this  release  of  a  servitude  being  a  real 
alienation. 

Art.  818.  [814  ] — ^When  the  estate  to  which  the  servitude  is  due 
belongs  to  several  owners,  one  of  them  can  not  make  a  release  of 
the  servitude  so  as  to  discharge  the  estate  owing  the  servitude  with- 
out the  consent  of  his  coproprietors. 

But  the  release  which  he  makes  will  deprive  him  from  the  right  of 
personally  using  the  servitude 

Art.  819.  [815.] — The  release  of  the  servitude  is  tacit,  when  the 
owner  of  the  estate  to  which  it  is  due  permits  the  owner  of  the 
estate  charged  with  the  servitude,  to  build  on  it  such  works  as  pre- 
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snppoee  the  annihilation  of  the  right,  because  they  prevent  iha 
exercise  of  it;  for  example,  if  he  should  permit  the  field,  through 
which  he  has  a  right  to  pass,  to  be  closed  by  a  wall. 

Art.  820.  [816.] — ^Id  order  that  the  tacit  release  of  the  servitude 
be  inferred  from  the  permission  which  the  owner  of  the  estate  to 
which  it  is  due  has  given  for  the  erection  of  works  which  prevent 
the  exercise  of  it,  it  is  necessary: 

1.  That  the  permission  or  consent  for  the  erection  of  these  works 
should  be  given  expressly,  verbally  or  ia  writing.  From  the  mere 
sufferance  of  works  contrary  to  the  servitude,  the, release  can  not  be 
presumed,  unless  it  bas  continued  for  a  time  necessary  to  establish 
prescription. 

2.  That  the  works  thus  constructed  be  of  a  permanent  and  solid 
kind,  such  as  an  edifice  or  wails,  and  that  they  present  an  absolute 
obstacle  lo  every  kind  of  exercise  of  the  servitude. 

Art.  821.  [817.1 — Servitudes  are  also  extinguished  when  they 
have  been  established  for  a  certain  time  only,  or  under  a  condition 
that  in  a  crtuin  event  they  shall  cease;  for  when  the  time  expires, 
or  the  event  lakes  place,  the  servitude  becomes  extinguished  of 
right. 

Art.  822.  [818.] — Servitudes  are,  in  fine,  extinguished  by  the 
destruction  of  the'  rigrit  of  him  who  entablished  them;  for  no  one 
can  transmit  to  anotlier  more  right  than  he  has  himself;  from  thence 
it  follows,  thai  if  any  one  estabiidh  a  si-rvitude  on  an  estate  in  which 
he  has  only  a  right  suspended  by  a  condition,  or  defeasible  at  a 
certain  time  or  in  certain  cases,  or  subject  to  rescission,  the  servitude 
becomes  extinguished  with  his  right 

It  is  the  same,  if  his  title  to  the  estate,  charged  with  the  servitude^ 
18  annulled  by  reason  of  some  defect  inherent  to  the  acL 
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TITLE  V. 


OFFIXma  TEE  LIMITS,  AND  OF  SURVEYING  OF  LAIWS. 

Art.  823.  [819.]— When  two  estates  or  lands  contiguous,  in  cities 
or  in  the  country,  have  never  been  separated,  or  have  never  had 
their  boundarirs  determined,  or  if  the  bounds,  which  have  been 
formerly  fixed,  are  no  longf*r  to  be  seen,  each  of  the  owners  of  the 
contiguous  estates  has  a  right  to  compel  the  other  to  fix  the  limits 
of  their  respective  properties. 

Art.  824.  [820.] — The  action  of  boundary  is  derived  from  the 
0ame  source  as  the  action  of  partition.  No  one  being  bound  to  hold 
an  estate  in  common,  no  one  is  bound  to  leave  undecided  the  bound- 
ary lines,  which  separate  his  estate  from  that  of  his  ueigi>bor. 

Art.  825.  [821.1 — ^The  action  of  boundary,  like  that  o  partition, 
can  not  be  prescrioed  against;  as  every  one  is  at  Hberty,  a*t  all  times, 
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to  separate  liis  pait  from  an  estate  in  common,  so  it  is  permitted  to 
each  proprietor  to  have  ascertained  the  limits  of  contiguous  estates, 
to  hayo  them  fixed,  us  oach  has  enj^ved  his  estate  separately  without 
having  arquii-ed  any  part  of  his  n«  ighbor's  es  a  e  by  prescription. 

Art.  82G.  [822.] — By  boundary  is  understood,  in  general,  every 
8epai*atioTi,  natural  or  artificial,  which  marks  the  confines  or  line  of 
division  of  two  contiguous  estates  Tref  s  or  hedges  may  be  planted, 
ditches  m  y  bo  dug,  walls  or  inclosurts  may  be  erected,  to  serve  as 
boun^arii  s. 

But  we  most  usnaHy  uuderstond  by  boundaries,  stones  or  pieces  of 
wood  inserted  iu  tne  earth  on  the  confines  of  two  estates. 

Art.  82/.  [823.] — ^The  fixin^  the  boundaries  takes  place  not  only 
betweon  two  neighboring  proprietors,  but  between  a  pioprietor  and 
several  others,  when  tney  have  contiguous  estates,  or  between 
several  copropr.etors,  whan  a  partition  of  the  property  in  common 
takes  place. 

Art.  828.  [85-1.] — When  two  estates  are  separated  by  a  public 
road  or  by  a  water  course,  w^iich  serves  as  a  common  limit,  the 
action  of  boundary  can  not  be  sustained  in  relation  to  them,  unless 
the  road  or  water  course  has  experienced  some  change  in  its  situation. 

Art.  829.  [825.] — The  action  of  boundary  may  be  instituted  not 
only  by  the  owner,  but  l)y  any  p«*rson  who. possesses  as  owner,  and 
his  neighbor  can  not  require  proof  of  his  right  of  ownership. 

Art.  830.  [820.] — It  may  be  instituted  by  the  usufructuary,  but 
the  determination  of  the  limits  will  be  only  provisional,  unless  the 
owner  has  been  mad  •  a  party  to  the  suit;  and  in  this  case  the  owner 
may  require  the  limits  to  be  fixed  anew  at  the  termination  of  the 
usufruct. 

Art.  831.  [827.] — The  lessee  has  no  right  to  institute  the  action  of 
boundary,  but  he  may  resort  to  his  lessor,  and  oblige  the  latter  to 
have  the  limits  of  the  leased  estate  ascertained  and  fixed. 

Art.  832.  [828.] — The  fixing  new  boundaries,  or  the  investigation 
of  old  ones,  may  be  made  extra  judicially  and  by  mutual  consent,  if 
the  parlies  are  of  full  age. 

But  if  one  of  the  parties  be  a  minor,  or  interdicted,  it  must  be  done 
judicially. 

Art.  833.  [829.] — ^Whether  the  limits  be  fixed  judicially  or  extra 
judicially,  it  must  be  done  by  a  sworn  surveyor  of  this  State,  who 
shall  be  bound  to  make  a  proces  verbal  of  his  work  in  the  presence  of 
two  witnesses,  called  for  the  purpose,  who  shall  sign  the  proces 
verbal  with  him,  or  mention  shall  be  made  therein  of  the  causes 
which  prevented  them  from  signing. 

Art.  834.  [830.] — Whenever  any  surveyor  is  called  on  to  fix  the 
limits  between  adjacent  estates,  it  is  his  duty  to  notify,  in  writing, 
the  owners  interested  therein  to  be  present  at  the  work,  if  they  think 
proper,  and  to  inform  then^  of  the  day  and  hour  when  he  will  pro- 
ceed to  fix  the  limits;  and  he  is  bound  to  make  mention  in  his  proces 
verbal  of  th^^  notice  he  may  thus  have  given,  of  the  names  of  the 
parties'notified,  and  of  the  date  of  tlie  notice;  and  the  surveyor  shaU 
make  a  record  of  his  proceeding,  and  of  the  plans  drawn  by  him,  in 
order  that  copies  may  be  dehvored  to  the  parties  who  may  require 
them. 
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Abt.  ^35.  [831.] — If  the  parties  thus  notified,  their  representatives 
or  attorneys  in  fact,  appear  at  the  fixing  the  Umits,  the  surveyor 
appointed  lor  the  purpose  is  bound  to  demand  of  them  their  respect- 
ive title  papers,  which  they  are  bound  to  deliver  to  hirrc  in  g  x)d 
faith,  if  they  have  them  in  their  possession,  in  order  that  th^  sur- 
veyor may  deteimine,  by  e^amininp^  them,  in  what  place  to  fix  the 
boundaries. 

If  the  parties  thus  notified,  or  thoir  representatives  or  attorneys 
in  fact,  refuse  to  deliver  their  title  papers,  the  surveyor  shall  make 
mention  of  their  refusal  in  his  proces  verbal,  and  of  the  causes  they 
have  alleged,  if  th(»y  have  assigned  any,  for  their  refusal 

Art.  836.  [832.] — The  surveyor  shall  not  set  up  his  boundaries, 
until  he  shall  have  fin^shpd  the  whole  work,  and  until  then  he  must 
mark  his  Hues  of  separation  by  pickets  stuck  in  the  ground  for  that 
purpose. 

Art.  837.  [833.] — ^If,  before  the  surveyor  has  finished  the  work,  or 
set  up  the  boundarieii,  the  parties  interested,  or  any  of  them,  shall 
make  opposition  thereto,  the  surveyor  must  desist,  and  refer  the 
parties  to  the  court,  to  have  a  decision  on  their  respective  rights, 
after  having  made  mention  of  the  opposition  in  his  proces  verbal,  and 
the  reason  lor  the  same,  if  any  be  alleged. 

Art.  ^'d  .  [.*^34] — It  is  forbidden  to  every  owner  of  lands  to  fix 
the  Lmits  between  him  and  his  adjoining  neighbors,  without  giving 
them  notice  to  be  present;  and,  without  this  formality,  every  such 
proceeding  is  null,  and  will  produce  no  effect  against  his  neighbors, 
who,  besides,  have  their  action  for  damages  against  him,  if  they  have 
Bufiered  any  injury  thereby. 

Art.  839.  [835.] — When  the  limits  have  been  fixed  after  due 
notice  to  the  parties,  and  no  opposition  being  made,  the  parties  do 
not  theieby  lose  their  right  of  resorting  to  a  court  of  justice  to 
rectify  the  operation  if  they  think  it  for  their  interest;  but  the  limits 
will  remain  provisionally  as  fixed,  until  otherwise  determined. 

Art.  840.  [836.] — The  action  of  boundary  must  be  brought  before 
the  court  within  the  jurisdiction  of  which  the  land  is  situated, 
without  regard  to  the  domicile  of  the  parlies. 

Art.  841.  [837.] — It  is  the  duty  of  ttie  judge  who  has  cognizance 
of  (:uits  on  ine  subject  of  limits,  to  appoint  surveyors  to  inspect  the 
premises  in  question,  and  the  court,  on  their  report,  ought  to  decide 
according  to  the  titles  of  the  parties,  and  the  plans  which  shall  be 
presented  to  the  court. 

Art.  842.  [838.]— The  action  of  boundary,  instituted  against 
several  coproprietors  of  land  in  common,  continues,  notwith- 
standing they  have  divided  it  among  themselves,  or  alienated  it,  if 
the  partition  or  alienation  is  made  after  the  institution  of  the  suit. 

Art.  843.  [839.  J — In  matters  of  limits,  reference  must  be  had  to 
ancient  titles,  unless  it  be  proved  that  the  bounds  have  been  since 
changed,  or  that  the  land  has  been  increased  or  diminished  by 
changes  caused  by  successions,  by  the  will  of  the  owner  or  by  other 
events. 

ARf.  844.  [840.] — ^When  an  owner  has  alienated  one  of  two 
estates,  wtjich  belonged  to  him,  and  the  ownership  of  any  part  of 
14 
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it  is  contested,  the  limits  assigned  to  it  by  the  Tender  at  the  time  of 
the  sale,  must  be  consulted.  The  limits  anciently  subsisting  between 
the  two  estates,  must  not  be  regarded,  because  the  designation, 
which  the  vendor  makes  of  the  metes  and  bounds,  forms  new  limits 
between  the  two  estates,  or  between  the  parts  of  them  which  he 
has  sold. 

Art.  845.  [841.] — The  limits  must  be  fixed  according  to  the 
respective  titles  of  the  parties;  in  absence  of  title,  on  both  sides, 
possession  governs. 

Art.  846.  [842.] — ^When  the  parties  claim  under  primitive  conces- 
sions of  their  lands,  or  prove  their  dates  and  contents  in  case  their 
concessions  should  be  lo^t,  if  there  be  less  land  than  is  called  for  in 
the  different  titles,  he  who  has  the  oldest  concession,  takes  the 
quantity  of  land  therein  mentioned,  the  other  parties  having  a  right 
only  to  the  rest. 

But  this  article  must  \>e  understood  to  except  the  case  in  which 
the  person  having  a  title  of  later  date,  may  have  acquired  by  pre* 
scrip  ion  the  quantity  of  land  mentionf  d  in  this  concession. 

Arp.  847  [843.] — ^If  the  parties  claim  under  simple  acts  of  sale 
or  other  acts  which  can  transfer  property,  without  being  supported 
by  any  anterior  concessions,  and  if  they,  or  the  persons  from  whom 
they  acquired  their  estates,  have  acquired  them  from  one  common 
proprietor,  the  preference  shall  be  given  to  him  whose  title  is  of  the 
most  ancient  date,  unless  an  adverse  possession,  for  a  time  sufficient 
to  establish  prescription,  has  produced  a  difiference  in  the  situation 
of  the  parties. 

Art.  848.  [844.] — If,  on  the  contrary,  the  parties,  or  those  from 
whom  they  have  acquired,  hold  titles  from  different  proprietors,  the* 
priority  oif  date  of  one  title  to  another,  uniess  it  be  accompanied  by 
prescription,  gives  no  rignt  of  preference  to  the  person  holdintc  it, 
and  the  case  must  be  deiermined  according  to  the  rules  prescribed 
in  the  following  articles. 

Art.  849.  1 845.1 — If  the  titles,  exhibited  by  one  of  the  parties,  fix 
the  extent  of  land  which  he  ought  to  have,  and  those  exhibited  by 
the  other  make  no  mention  of  the  extent,  the  first  takes  the  quantity 
of  land  mentioued  in  his  title,  and  the  second  only  takes  the  excess; 
unless  the  latter  establish,  by  legal  proof,  or  by  the  possession  he 
has  had,  the  quantity  of  land  to  which  he  is  entitled. 

Art.  850.  [846.] — ^If  the  titles  exhibited  do  not  mention  the 
quantity  of  land  which  each  person  ousrht  to  have,  or  unless  it  can 
be  established  in  a  legal  manner,  th )  limits  must  be  so  fixed  as  to 
divide  the  land  equally  between  them. 

Art.  851.  [847  J — If  the  titles  exiiibifed  call  for  a  greater  or  less 
extent  of  land  than  the  land  wh  ch  is  to  be  bdunded,  contains,  the 
limits  must  be  so  fixed  as  to  divide  proportionally  among  the 
parties  interested  the  profit  or  loss  resulting  from  this  state  of 
things. 

It  is  understood  that  the  rules  prescribed  in  this  and  the  prece- 
ding articles,  only  take  offect  in  the  absence  of  possession  by  one  or 
more  of  the  parties,  sufficient  to  establish  prescription. 

Art.  852.  [848.]— Whether  the  titles,  exhibited  by  the  parties, 
whose  lands  are  to  be  limited,  consist  of  primitive  concessions  or 
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other  acts  hf  which  property  may  be  transferred,  if  it  be  proved 
that  the  person  whose  title  is  of  the  latest  date,  or  those  nnder  whom 
he  holds,  have  enjoyed,  in  good  or  bad  faith,  aniaterrapted  posses- 
sion daring  thirty  years,  of  any  quantity  of  land  beyond  that  men- 
tioned in  his  title,  he  will  be  permitted  to  retain  it,  and  his  neighbor, 
though  be  have  a  more  ancient  title,  will  only  have  a  right  to  the 
excess;  for  if  one  can  not  prescribe  against  his  own  title,  he  can 
prescribe  beyond  his  title  or  for  more  than  it  calls  for,  provided  it 
be  by  thirty  years  possession. 

Abt.  853.  [849.] — ^If  the  boundaries  have  been  fixed  according  to 
a  common  title,  or  according  to  different  titles,  and  the  surveyor  had 
committed  an  error  in  his  measure,  it  can  always  be  rectified,  unless 
the  part  of  the  land  on  which  the  error  was  committed,  be  acquired 
by  an  adverse  possession  of  ten  years,  if  the  parties  are  present,  and 
twenty  years,  £E  absent. 

Art.  854.  [850] — ^If  any  one  sells  or  alienates  a  piece  of  land, 
from  one  fixed  boundary  to  another  fixed  boundary,  the  purchaser 
takes  all  the  land  between  such  bounds,  although  it  give  him  a 
greater  cfiiantity  of  land  than  is  called  for  in  his  title,  and  though 
tiie  surplus  exceed  the  twentieth  part  of  the  quantity  mentioned  in 
his  tille. 

Art.  855.  [851.] — If  any  one  removes  or  pulls  up  bounds,  which 
have  been  fixed,  either  provisionally  or  deHnitively,  without  being 
authorized  by  a  decree  of  the  court,  he  is  liable  to  an  action  of  dam- 
ages on  the  part  of  the  owner  whose  bounds  he  has  removed  or  torn 
up,  and  may  be  condemned  to  place  them  in  the  situatton  they  wero 
before. 
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TITLE  VI. 


OF  l^EW  WORKS,  TEE  ERECTION  OF  WHICH  CAN  BE  STOPPED  OB 

PRLVENrED. 

Art.  856.  [862  ] — ^By  a  new  work  is  understood  every  sort  of 
edifice  or  other  work,  which  is  newly  commenced  on  any  ground 
whatever. 

When  the  ancient  form  of  a  work  is  changed,  either  by  an  addition 
being  made  to  it,  or  by  some  part  of  the  ancient  work  being  taken 
away,  it  is  styled  also  a  new  work. 

Art.  851.  [853  ] — ^Opposition  may  be  made  to  every  species  of  new 
work,  from  wnich  injury  is  apprehended,  whether  the  work  be  in  a 
eity  or  in  the  country,  in  places  built  up  or  not  built  up,  public  or 
private,  conformably  to  the  rules  hereinafter  prescribed. 

Art:  858.  [854.] — Opposition  can  not  be  made  to  all  works  indis- 
criminately, bat  only  to  those  whicb  come  under  the  denomination  of 
new  works,  such  as  the  constructing  of  new  buildinga  or  the  demoli- 
tion or  destruction  of  old  works. 
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Axt.  859.  [855.] — Opposition  can  not  be  made  to  those  works^ 
which  any  one  makes  for  the  repairs  and  support  of  an  old  building; 
if  its  ancient  form  be  not  changed  thereby,  because,  unless  this  be 
done,  it  is  not  properly  a  new  work. 

Art.  860.  [856.]^3pposition  can  not  be  made  to  the  works  which 
any  one  mikes  for  the  repairs  or  cleaning  of  his  canals,  spouts, 
sewers  or  aqueducts,  whatever  inconvenience  or  detriment  may  result  - 
therefrom,  because  it  is  for  the  public  interest  and  safety  that  these 
things  should  be  repaired  and  kept  dean. 

Art.  8(>l.  [857.] — Works  which  have  been  formerly  built  on 
public  places,  or  in  the  beds  of  rivers  or  navigable  streams,  or  on 
their  banks,  and  which  obstruct  or  embarrass  the  use  of  these  places, 
rivers,  streams,  or  their  banks,  may  be  destroyed  at  the  expense  of 
those  who  claim  them,  at  the  instance  of  the  corporation  of  the 
place,  or  of  any  individual  of  full  age  residing  in  the  place  where 
they  are  situated. 

And  the  owner  of  these  works  can  not  prevent  their  being 
destroyed  under  pretext  of  any  prescription  or  possession,  even 
immemorial,  which  he  may  have  had  of  it,  if  it  be  proved  that  at  the 
time  these  works  were  constructed,  the  soil  on  which  they  are  built 
was  public,  and  has  not  ceased  to  be  so  since. 

Art.  86ii.  [858  J — ^If  the  works,  formerly  constructed  on  the 
public  soil,  consist  of  houses  or  other  buildings,  wiiich  can  not  be 
destroyed,  without  causing  signal  damage  to  the  owner  of  them, 
and  it  these  houses  or  other  buildings  merely  encroach  upon  the 
public  way,  without  preventing  its  uae,  they  shall  be  permitted  to 
remain,  but  the  owner  shall  be  bound,  when  he  rebuilds  them,  to 
relinquish  that  part  of  the  soil  or  of  the  public  way,  upon  which 
they  formerly  stood. 

Art.  863.  [859] — ^The  corporations  *of  cities,  towns  and  other 
places  may  construct  on  tke  public  places,  in  the  beds  of  rivers  and 
on  their  banks,  all  buildings  and  other  works  which  may  be  neces- 
sary for  public  utility,  for  the  mooring  of  vessels  and  the  discharge 
of  their  cargoes,  within  the  extent  of  their  respective  hmits. 

Art.  804  [860.] — If  any  one  commence  on  his  own  land  a  build- 
ing or  other  new  work,  which  may  be  of  detriment  to  his  neighbor 
or  any  other  individual,  the  latter  may,  in  the  presence  of  witnesses, 
forbid  him  to  continue  the  work. 

Art.  865.  [861.] — ^If  the  person  thus  forbidden  to  continue  his 
works,  will  not  suspend  them,  the  person  making  the  opposition, 
may  apply  to  the  judge  in  order  to  have  them  destroyed  at  the 
expense  of  the  person  making  them,  on  alleging  thu  injury  and 
detriment  the  work  may  cause  to  him. 

Art.  866.  [862.] — The  plaintiff,  who  sues  in  opposition,  may 
obtain  from  the  judge  a  mandate  commanding  the  defendant  to  sus- 
pend his  works  until  further  order,  if  he  affirm  under  oath,  at  the 
foot  of  his  petition,  that  he  has  forbidden  the  defendant  to  continue 
his  works,  and  that  the  construction  may  cause  him  injuir  or 
damage,  and  if  he  give  g<jod  and  sufficient  security  to  the  derand* 
ant,  in  such  sum  as  shall  be  fixed  by  the  judge,  to  answear  for  the 
damage  caused  to  the  defendant,  in  oase  the  opposition  shonld  not 
be  well  founded. 
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Art.  867.  [833.] — ^Though  the  judge  may  have  commanded  the 
def •  nd>uit  to  suspend  bis  works,  he  may,  in  the  course  of  the  suit, ' 
auth  r  ze  him  to  contiuue  them,  if  he  think  their  continuance  will 
not  cause  an  ir.eparable  injury  to  the  plaintiff,  but  the  defendant 
will  be  bound  to  give  good  and  sufficient  security,  in  such  sum  as 
sLall  be  fix^d  by  the  judge,  to  pay  any  damages,  which  may  be  caused 
to  the  plaintiff  by  their  being  continued,  aud  that  he  will  place  every 
thing  in  its  former  situation,  if  he  should  be  finally  condemned  to 
desti  oy  his  works. 

Abt.  8G8.  [864] — ^If,  on  the  trial  of  the  case,  it  be  determined 
that  the  new  works  can  cause  injury  or  detriment  to  the  person  who 
complains  of  them,  and  who  has  made  opposition  to  their  erection, 
the  judge  shall  order  them  to  be  destroyed  at  the  expense  of  him 
who  has  caused  them  to  be  constructed,  how  far  soever  they  may  be 
advanced,  even  if  they  should  be  finished,  under  the  authority  given 
and  the  security  furnished  according  to  the  terms  of  the  preceding 
article,  unless  the  works  can  be  so  changed  as  to  cause  no  detriment 
to  the  complainant 

Abt.  869.  r«65.] — If,  after  the  commencement  of  a  suit  for  the 
destruction  of  new  works,  the  defendant  should  sell  the  land  upon 
which  taese  works  stand,  the  judgment  which  orders  the  destruction 
of  them,  shall  be  executed  against  the  purchaser,  though  he  may 
have  been  ignorant  of  the  prohibition  made  to  his  vendor  to  discon- 
tinue them,  saving  always  his  recourse  for  indemnity  against  his 
Tendor. 
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BOOK  III. 


OF  THB  DIFFERENT  MODES  OF  iCdUIRlNO  THE  OWNERSHIF  OF  TMGI. 


PKEL.IMINARY  TITLE. 


Oenerd  Dispoaiiions^ 


Abt,  870.  [866.1 — ^The  ownership  of  things  or  property  is  acqtdrecl 
by  inheritance  either  legal  or  testamentary,  by  the  effect  of  obligik- 
tions,  and  by  the  operation  of  law. 


TITLE  I.  . 


OF   SUCCESSIONS 


CHAPTEB  L 
Of  the  Different  Sorts  of  Successions  and  Heirs. 

Arf.  871.  [867.] — Succession  is  the  transmission  of  the  rights  and 
obligations  of  the  deceased  to  the  heirs. 

Art.  872.  [868.] — Succession  signifies  also  the  estates,  rights  and 
charges  which  a  person  leaves  after  his  death,  whether  the  jjroperty 
exceeds  the  charges  or  the  charges  exceed  the  property,  or  whether 
he  has  only  left  charges  without  any  property. 

Art.  873.  [b69  ] — The  succession  not  only  includes  the  rights  and 
obligations  of  the  deceased,  as  they  exist  at  the  time  of  his  death, 
but  all  that  has  accrued  thereto  since  the  opening  of  the  succesdoiiy 
as  also  the  new  charges  to  which  it  becomes  subject 

Art.  874  [870.]— -Finally,  succession  siguifies  also  that  right  by 
which  the  heir  can  take  possession  of  the  estate  of  the  deceased^ 
6uch  as  it  may  be. 

Art.  875.  [871.] — ^There  are  three  sorts  of  succession,  to  wit: 

Testamentary  successions; 
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Legal  BacceesioDs;  and, 

Irregnlar  successions. 

Abt.  876.  [b72.] — ^Testamentary  succession  is  that  which  resnlts 
from  the  institation  of  heir,  contained  in  a  testamont  executed  in 
the  form  prescribed  by  law.  Thi«  sort  of  succession  is  treated  of 
nnder  the  title:  Of  donations  inter  vivos  and  mortis  causa. 

Abt.  877.  [873.] — ^Legal  succession  is  that  which  the  law  has 
^tablished  in  favor  of  the  nearest  relation  of  the  deceased. 

Abt.  878.  [874.] — Irregular  succession  is  that  which  is  established 
by  law  in  favor  of  certain  persons,  or  of  the  State  in  default  of 
heirs  either  legal  or  instituted  by  testament. 

These  two  last  sorts  of  successions  are  the  objects  of  the  present 
titla 

Abt.  879.  [875.] — There  are  three  kinds  of  heirs  whioh  ooirespond 
with  the  three  species  of  successions  deschbed  in  the  preceding 
articles,  to  wit: 

Testamentary  or  instituted  heirs; 

Legal  heirs  or  heirs  of  the  blood;  and, 

Lregular  heii  s. 

Abt.  880.  [876.] — He  who  is  the  nearest  relation  to  the  deceased, 
eapable  of  inheriting,  is  presumed  to  be  heir,  and  is  called  the  pre- 
enmptiYe  heir. 

This  quality  is  given  to  him  before  the  decease  of  the  person  from 
whom  he  is  to  inherit,  as  well  as  after  the  opening  of  the  succession, 
until  he  has  accepted  or  renounced  it. 

Abt.  881.  [877.] — Heirs  are  divided  into  two  classes,  according 
to  the  manner  in  which  they  accept  successions  left  to  them,  to  wit: 
unconditional  and  beneficiary  heirs. 

Abt.  882.  [878.] — Unconditional  heirs  are  those  who  inherit 
without  any  reservation,  or  without "  making  an  inventory,  whether 
their  acceptance  be  express  or  tacit. 

Abt.  883.  [879.] — ^Beneficiavy  heirs  are  those  who  have  accepted 
the  succession  under  tiie  benefit  of  an  inventory  regularly  made. 

Abt.  884.  [880.] — The  person  who  has  become  the  universal 
successor  of  the  deceased,  who  is  possessed  of  all  his  property  and 
rights,  and  who  is  subject  to  the  charges  for  which  the  estate  is 
responsible,  is  called  the  heir,  no  matter  whether  he  be  such  by  law, 
by  the  institution  of  a  testament  or  otherwise. 

Abt.  885.  [881.] — ^The  law  does  not  take  into  consideration  the 
origin  nor  ttie  nature  of  the  property  in  order  to  regulate  the 
Buocession. 

CHAFTEB  % 

Of  Legal  Sucoessiom* 

Sscnoir  L 

Oeneral  Bules*   • 

Art.  886.  [882.]— If  there  is  no  testament  or  institution  of  heir, 
or  if  the  institution  is  null  or  without  effect,  the  succession  is  then 
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open  in  favor  of  the  legitimate  heirs,  by  the  mere  operation  of  UiA 
law. 

Art.  887.  [883  ] — ^There  are  three  classes  of  legal  heirs,  to  wit: 

The  children  and  other  lawful  descendants; 

The  fathers  and  mothers  and  other  lawful  ascendants; 

And  the  collateral  kindred. 

Art.  888.  [884.  | — The  nearest  relation  in  the  descending,  ascend- 
ing or  collateral  line,  conformable  to  the  rules  hereafter  established, 
is  called  to  the  legal  succcsnion. 

Abt.  889.  [885.J — ^The  propinquity  of  consanguinity  is  established 
by  the  number  of  generations,  and  each  generation  is  called  a  degree. 

Art.  8u0.  [886.] — The  series  of  degrees  forms  the  line;  the  series 
of  degrees  between  persons  wao  descend  from  one  another  is  called 
direct  or  lineal  consanguinity,  and  the  series  of  degrees  between 
persons  who  do  not  descend  from  one  another,  but  spring  from  a 
common  ancestor,  is  called  the  colkteral  line  or  collateral  con- 
sanguinity. 

The  direct  line  is  divided  into  a  direct  line  descending  aud  a  direct 
line  ascending:  The  first  is  that  which  connects  the  ancestor  with 
those  who  descend  from  him;  the  second  is  that  which  connects  a 
person  with  those  from  whom  he  descends. 

Art.  891.  [887.1 — In  the  direct  line  there  are  as  many  degrees  as 
there  are  generations.  Thus  the  son  is  with  regard  to  the  &ther,  in 
the  first  degree,  the  grandson  in  the  second,  and  vice  versa  with 
regard  to  the  father  aud  grandfather  towards  the  sons  and  grand- 
sons. 

Art.  892.  [888.] — ^In  the  collateral  line  the  degrees  are  counted 
by  the  generations  from  one  of  the  relations  up  to  the  common 
ancestor  exclusively,  and  from  the  common  ancestor  to  the  other 
relations. 

Thus  brothers  are  related  in  the  second  degree;  uncle  and  nephew 
in  the  third  degree;  cousins  german  in  the  fourth,  and  so  on. 

Art.  893.  [889.] — In  matters  of  legal  successions,  no  difEerence  of 
sex,  and  no  right  of  primogeniture  are  known;  but  they  are  regu- 
lated by  the  most  perfect  equality. 

Section  2. 
Of  BepresentaHon, 

Art.  894.  [890.] — ^Bepresentation  is  a  fiction  of  the  law,  the  effect 
of  which  is  to  put  the  representative  in  the  place,  degree  and  rights 
of  the  person  represented. 

Art.  895.  [891.] — ^Representation  takes  place  ad  infinitum  in  the 
direct  descending  line. 

It  is  admitted  m  all  cases,  whether  the  children  of  the  deceased 
concur  with  the  descendants  of  a  predeceased  child,  or  whether  all 
the  children  having  died  before  him,  the  descendants  of  the  children 
be  in  equal  or  unequal  degrees  of  relationship  to  the  deceased. 

Art.  896.  [892.] — Eepresentation  does  not  take  place  in  favor  of 
the  ascendants,  the  nearest  relation  in  any  degree  always  excluding 
those  of  a  degree  superior  or  more  remote. 
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Abt.  897.  [893. j — la  the  collateral  line,  representation  is  admitted 
in  favor  of  the  children  and  descendants  of  the  brothers  and  sisters 
of  the  deceased,  whether  they  come  to  the  saccession  in  concurrence  t 

with  the  uncles  and  aunts,  or  whether,  the  brothers  and  sisters  of  ^ 

the  deceased  having  died,  the  succession  devolves  on  their  descend- 
ants in  equal  or  unequal  degrees. 

Art.  898.  [804] — lu  all  cases  in  which  representation  is  admitted, 
the  partiticm  is  made  by  roots;  if  one  root  has  produced  several 
branches,  the  subdivision  is  also  made  by  roots  in  each  branch,  and 
the  members  of  the  branch  take  between  them  by  heads. 

Art.  85^9.  [895] — Persons  deceased  only  can  be  represented; 
persons  alive  can  not 

Art.  900.  [896.] — One  who  has  renounced  the  suc^^ession  of 
another,  may  still  enjoy  the  right  of  representation  with  respect  to 
that  other. 

Thus  it  is  not  necessary  that  the  children  who  succeed  by  repre- 
sentation, should  have  been  heirs  of  their  father  or  mother.  Although 
they  should  have  renounced  their  succession,  they  are  nevertheless 
competent  to  represent  them  in  the  succession  of  their  grandfather 
or  other  ascendants.  / 

Art.  901.    [897] — ^When  a  person  has  been  disinherited  b^  his  ^ 

father  or  mother,  or  excluded  from  his  succession  for  unworthiness, 
his  children  can  not  represent  him  in  the  succession  of  their  grand- 
father or  other  ascendants,  if  he  is  alive  at  the  time  of  the  opening 
of  the  succession,  but  they  can  represent  him  if  he  died  before. 

Section  3. 

Of  Successions  Falling  to  Descendants, 


Art.  902.  [898.] — Legitimate  children  or  their  descendants  inherit  i 

from  their  father  and  mother,  grandfathers  or  other  ascendants^  f 

without  distinction  of  sex  or  primogeniture,  and  though  they  may  be 
bom  from  different  marriages. 

They  inherit  in  equal  portions  and  by  heads,  when  they  are  in  the 
same  degree,  and  inherit,  by  their  own  right;  they  inherit  by  roots^ 
when  all  or  part  of  them  inherit  by  representation. 

SsonoN  4. 

Of  Successions  Feeling  to  Ascendants, 

Art.  903.  [899.] — ^If  any  one  dies  leaving  no  descendants,  but  a 
father  and  mother  and  brothers  autl  sisters,  or  descendants  of  these 
last,  ihe  succession  is  divided  into  two  equal  portions,  one  of  which 
goes  to  the  lather  and  mother,  who  divide  it  equally  between  them, 
the  other  to  the  brothers  and  sisters  of  the  deceased,  or  their 
descendants,  as  is  preacribed  in  the  following  section: 

Art.  904.  [900.] — If  the  father  or  mother  of  the  person  who  has 
died  Without  issue,  has  died  before  him,  the  portion  which  would 
have  been  inherited  by  suoli  deceased  parent,  according  to  ihe  terms 
15 
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of  the  preceding^  arUcle,  will  go  to  the  brothers  and  sisters  of  the 
deceased,  or  to  their  desceucLiucs,  in  the  manuer  directed  by  the 
toliovvmef  section. 

Art.  i)U5.  [901.] — If  the  deceased  has  left  neither  descendants  nor 
brother  nor  s.'Ster,  nor  descendants  from  them,  nor  father  nor  mother, 
but  onlv  other  ascendants,  these  ascendants  inherit  the  succession  to 
the  exclusion  of  all  the  col.aterals,  in  conformity  with  the  dispositions 
of  the  articles  which  follow. 

Art.  906.  [5J02.] — ^If  there  ai'e  ascendants  in  the  paternal  and 
maternal  Hues  in  the  same  degree,  the  estate  is  divided  into  two 
equal  shares,  one  of  which  goes  to  the  ascendants  on  the  paternal, 
and  the  other  to  the  ascendants  on  the  maternal  side,  whether  the 
number  of  ascendants,  on  each  side,  be  equal  or  not.  In  this  case, 
the  ascendants,  in  each  line,  inherit  by  heads. 

Art.  907.  [903.] — But  if  there  is  in  the  nearest  degree  but  one 
ascendant  in  the  two  hnes,  such  ascendant  excludes  all  other 
ascendants  of  a  more  remote  degree,  and  alone  takes  the  succession. 

Art.  908.  [904.] — Ascendants,  to  the  exclusion  of  all  others, 
inherit  the  immovables  given  by  them  to  their  children  or  their 
descendants  of  a  more  remote  degree  who  died  without  posterity, 
when  these  objects  are  found  in  the  succession. 

If  these  objects  have  been  alienated,  and  the  price  is  yet  due  in 
whole  or  in  part,  the  ascendants  have  the  right  to  receive  the  price. 
They  also  succeed  to  the  right  of  reversion  on  the  happening  of  any 
event  which  the  child  or  d,escendant  may  have  inserted,  as  a  condi- 
tion in  his  favor,  in  disposing  of  those  objects. 

Art.  909.  [905.  ] — Ascendants  have  also  the  right  to  take  from  the 
succession  of  their  child  or  descendant  who  dies  without  issue,  the 
dowry  they  may  have  settled  in  money  upon  him. 

Art.  910.  [906.] — Ascendants  inheriting  the  things  ment'oned  in 
the  preceding  articles,  which  thoy  have  given  their  children  or 
descendants  who  die  without  issue,  take  them  subject  to  all  the 
mortgages  which  the  donee  may  have  imposed  on  them  during  his 
life. 

Also  ascendants  exercising  the  right  of  reversion  are  bound  to 
contribute  to  the  payment  of  the  debts  of  the  succession,  in  propor- 
tion to  the  value  of  the.  objects  given. 

Sbotion  5. 

Of  the  Succession  of  GoUalerda. 

Art.  911.  [907.] — If  a  person  dies,  leaving  no  descendants,  and 
his  father  aJ^d  mother  survive,  his  brothers  and  sisters,  or  their 
descendants,  only  inherit  half  of  his  succession. 

If  the  father  or  the  mother  only  survive,  the  brothers  and  sisters, 
or  their  descendants,  inherit  thec-fourthn^of  his  succession. 

Art.  912.  [90S.] — If  a  person  dies,  loSfitving  no  descendants  nor 
father  nor  mother,  his  brothers  and  sisters,  or  their  descendants, 
inherit  the  whole  succession  to  the  exclusion  of  the  ascendants  and 
ftnd  other  collaterals. 

Art.  913.  [90P,] — ^The  partition  of  the  half,  the  three-fourths  or 
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tii2  wh  le  of  a  snccesj^ion  falliag  to  brothers  and  sisters,  as  men- 
tioned in  two  prectjding  articles,  is  made  in  equal  portions,  if  they 
are  all  of  the  same  marriage;  if  they  are  of  different  marriages,  the 
saccession  is  equally  divided  between  the  paternal  and  maternal 
lines  of  the  deceased;  the  german  brothers  and  sisters  take  a  part 
in  the  two  lines,  the  paternal  and  maternal  brothers  and  sisters, 
each  in  their  respective  lines  only;  if  there  are  brothers  and  sisters 
on  one  side  only,  they  inherit  the  whole  succession  to  the  exclusion 
of  all  other  relations  of  the  other  line. 

Id  all  these  cases,  the  brothers  and  sisters  of  the  deceased,  or 
their  descendants,  inherit  in  their  own  right  or  by  representation,  as 
is  regulated  in  the  section  which  treats  of  representation. 

Abt.  914.  [910.] — When  the  deceased  has  died  without  descend- 
ants, leaving  neither  brothers  nor  sisters,  nor  descendants  from  them, 
nor  &ther  nor  mother,  nor  ascendants  in  the  paternal  or  maternal 
lines,  his  succession  passes  to  his  collateral  relations. 

Among  the  collateral  relations,  he  who  is  the  nearest  in  degree, 
excludes  all  the  others,  and  if  there  are  several  in  the  same  degree, 
they  partake  equally  and  by  heads,  according  to  their  number. 

CHAPTER  a 

Of  Irregular  Successions, 

Asr.  915.  In  all  cases,  when  either  husband  or  wife  shall  die, 
leaving  no  ascendants  or  descendants,  and  vdthout  having  disposed 
by  last  will  and  testament,  of  his  or  her  share  in  the  community 
property,  such  share  shall  be  held  by  the  survivor  in  usufruct  during 
his  or  her  natural  life. 

Art.  916.  In  all  cases,  when  the  predeceased  husband  or  wifie 
shall  have  left  issue  of  the  marriage  wiih  the  survivor,  and  shall  not 
have  disposed  by  last  will  and  testament,  of  his  or  her  share  in  the 
community  property,  the  survivor  shall  hold  a  usufruct,  during  his 
or  her  natural  Hfe,  so  much  of  the  share  of  the  deceased  in  such 
community  property  as  may  be  inherited  by  such  issue.  This 
usufruct  shall  cease,  however,  whenever  the  survivor  shall  enter  into 
a  second  marriage. 

Art.  917.  [911.] — When  the  deceased  has  left  neither  lawful 
descendants,  nor  lawful  ascendants,  nor  collateral  relations,  the  law 
calls  to  his  inheritance  either  the  surviving  husband  or  wife,  or  his 
or  her  natural  children,  or  the  State,  in  the  manner  and  order  here- 
after directed. 

Art.  918.  [912.] — ^Natural  children  are  called  to  the  legal  succes- 
sion of  their  natural  mother,  when  they  have  been  duly  acknowl- 
edged by  her,  if  she  has  left  no  lawful  children  or  descendants,  to 
the  exclusion  of  her  father  and  mother  and  other  ascendants  or  col- 
laterals of  dawful  kindred. 

In  case  the  natural  mother  has  lawful  children  or  descendants, 
the  rights  of  the  natural  children  are  reduced  to  a  moderate 
alimony,  which  is  determined  by  the  rules  established  in  the  title: 
Of  Father  and  Child. 

Art.  919.  [913.]— Natural  children  are  called  to  the  inheritance  of 
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ilieir  natural  father,  who  has  da'y  acknowledged  them,  when  he  has 
left  no  descendants  nor  ascendants,  nor  colla  eral  relations,  nor  sor- 
yiying  wife,  and  to  the  exclusion  only  of  the  State. 

In  all  other  cases,  they  can  only  bring  an  action  against  their 
natural  father  or  his  heirs  for  alimony,  the  amount  of  which  shall  be- 
determine^,  as  is  directed  in  the  title:     Of  Father  and  Child. 

Art.  920.  [914.] — Bastard,  adulterous  or  incestuous  children  shall 
not  enjoy  the  right  of  inheriting  the  estates  of  their  natural  father 
or  mother,  in  any  of  the  cases  above  mentioned,  the  law  allowing 
them  nothing  more  than  a  mere  alimony. 

Art.  921  [9I5.J — The  law  does  not  grant  any  right  of  inheritance 
to  natural  children  to  the  estate  of  the  legitimate  relations  of  their 
father  or  mother. 

Art.  922.  [916.] — ^The  estate  of  a  natural  child  deceased  without 
posterity,  belong  to  the  father  or  mother  who  has  acknowledg**d 
him,  or  in  equal  portions  .to  the  father  and  mother,  when  he  has 
been  acknowledged  by  both  of  them. 

Art.  923.  [917.] — If  the  father  and  mother  of  the  natural  child 
died  L  efore  him,  the  estate  of  such  natural  child  shall  pass  to  his 
natural  brothers  and  sisters,  or  to' their  d^'Hcendants. 

Art.  924.  [918.] — If  a  married  man  has  left  no  lawful  descendants 
nor  ascendants,  nor  any  collateral  relations,  but  a  surviving  wife 
not  separated  from  bed  and  board  from  him,  the  wife  shall  inherit 
from  him  to  the  exclusion  of  any  natural  child  or  childicn  duly 
acknowledged. 

If,  on  the  contrary,  it  is  the  wife  who  died  without  leaving  any 
lawful  descendants,  ascendants,  or  collateral  relations,  her  surviving^ 
husband  not  separated  from  bed  and  board  from  her,  shall  not  inherit 
from  her,  except  in  case  she  should  leave  no  natural  child  or  children 
by  her  duly  acknowledged. 

Art.  925.  [919.] — Children  called  to  the  succession  of  their  natu- 
ral father  or  mother,  in  the  cases  mentioned  in  the  preceding  articles, 
are  permitted  to  take  possession  of  the  succession  which  has  fallen 
to  them  only  by  the  order  of  the  judge  of  the  parish  in  which  the 
succession  is  opened. 

Art.  926.  [920.] — ^If  the  succession  be  that  of  the  natural  mother 
deceased  without  legitimate  children,  the  putting  into  possession  of 
the  natural  children  shall  not  be  pronounced  without  calling  the 
relations  of  the  deceased,  who  would  have  inherited  in  the  default  of 
the  natural  children,  if  they  are  present  or  represented  in  the  State; 
or  without  appointing  a  person  to  defend  them,  if  they  are  absent. 

Art.  927.  [921.] — If  the  succession  be  that  of  the  natu.al  father, 
the  natural  children  by  him  acknowledged  can  not  be  put  into  pos- 
se sion  of  the  succession  wh'ch  they  claim  until  a  faithful  inventory 
has  been  made  of  the  same  by  a  notary  appointed  for  that  purpose 
by  the  judge,  in  the  presence  of  a  person  appointed  to  defend  the 
interest  of  the  absent  heirs  of  the  deceased,  and  on  giving  gcx>d  and 
sufficient  security,  as  is  prescribed  in  the  following  article. 

Art.  928.  [922.] — The  security  to  be  furnished  by  natural  children 
put  in  possession  of  the  effects  of  the  succession  of  their  father, 
shall  be  two-thirds  of  the  amount  of  the  inventory  made  thereof, 
this  security  sh^  be  g  ven  to  insure  the  (pestittitioa  of  such  portion 
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<i  ihese  effects,  wliich  they  may  be  adjudged  io  restore,  in  case  the 
legitimate  heirs  of  the  father  should  present  themselves  within  three 
years  from  the  putting  into  possession,  after  which  time  this  secoritj 
shall  be  discnarged. 

Art.  929.  [923.]— In  de'^ect  of  lawful  relations,  or  of  a  surviving 
Imsband  or  wife,  or  acknowledged  natbral  children,  the  succession 
belong-)  to  the  State. 

Art.  930.  [024.]— The  surviving  husband  or  wife  called  to  the 
succession  of  the  other,  who  is  deceased,  must  cause  the  seals  to  be 
fbced  on  the  effects  thereof,  and  be  authorized  to  take  possession  of 
the  same  by  |he  judge  of  the  place  in  which  the  succession  is 
opened,  after  having  caused  a  true  and  faithful  inventory  to  be  made 
by  a  notary  duly  authorized  to  that  effect  by  the  judge,  in  the  pres- 
ence of  a  person  appointed  to  defend  the  interest  of  the  absent  heirs 
of  the  deceased,  m  case  there  are  any,  and  after  having  given  good 
and  suf&cient  security,  as  prescribed  in  the  following  article. 

Art.  931.  [925.] — ^The  security  to  be  given  by  the  surviving  hus- 
band or  wife  who  shall  demand  to  be  put  in  possession  of  the  effects 
of  the  dectased  husband  or  wife,  is  to  be  of  the  estimated  value  of 
these  effect!),  to  the  end  of  securing  the  restitution  of  the  estate  in 
case  any  heir  should  come  forward  within  the  space  of  three  years, 
after  his  or  hor  having  been  put  in  possession,  wbich  term  being 
«x]iired,  the  iiecurity  shall  remain  discharged  from  his  obligation. 

Art.  932.  [92G.] — During  the  three  years  that  the  security  fur- 
nished by  the  surviving  husband  or  wife,  or  natural  children  put  into 
posisession  of  the  succession  of  their  lather,  continues,  they  can  not 
in  any  manner  alienate  the  immovables  by  them  thus  possessed, 
unless  it  be  under  the  authority  of  the  court,  at  public  auction,  and 
in  canes  in  which  their  alienation  is  deemed  necessary. 

Art.  933  [927  ] — The  surviving  husband  or  wife  and  natural 
children,  who  shall  fail  to  fulfill  any  of  the  formalities  or  obligations 
t>rescribpd  in  the  preceHiiig  articles,  shall  be  liable  to  damages 
towards  the  heir,  if  any  should  be  mcurred. 

OHATTEB  4 
In  what  Manner  Successions  are  Opened. 

ftllMi  ft^.] — ^The  succeRsion,  either  testamentary  or  legal,  or 
irreguTar,l>ecomes  open  by  death  or  by  presumption  of  death  caused 
by  long  absence,  in  tti^i  cases  established  by  law. 

Art.  935.  [929.] — ^The  place  cf  the  opening  of  successions  is 
£xed  as  follows: 

In  the  parish  where  the  d  ceased  resided,  if  he  had  a  fixed  domicile 
or  residence  in  this  State. 

In  the  parish  whei  e  the  deceased  owned  immovable  property,  if  he 
liaa  neither  domicile  nor  residence  in  this  State,  or  in  the  parish  in 
i¥hich  it  appears  by  the  inventory,  his  principal  effects  are,  if  he 
Jiave  efEaoto  in  different  parishe& 

In  the  pansh  m  which  the  deceased  has  died,  if  he  had  no  fixed 
*nsidenco,  nor  any  imm^^^iHIe  6ffe<*t8  within  this  State,  at  the  time 
of  his  oeath* 
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Abt.  936.  [930.] — ^If  several  persons  respectively  entitled  ta 
inherit  from  one  another,  happen  to  perish  in  the  same  event,  such 
as  a  wreck,  a  battle,  or  a  conflagration,  without  any  possibility  of 
ascertaing  who  died  first,  the  presumption  of  survivorahip  is  deter- 
mined by  the  circumstances  of  the  fact 

Abt.  937.  [931.] — In  the  labsence  of  circumstances  of  the  ^t^ 
the  determinatiou  must  be  guided  by  the  probabilities  resulting 
from  the  strength,  age,  and  difference  of  sex,  according  to  the  fol- 
lowing rales. 

Art.  938.  [932.] — ^If  those  who  have  perished  together  were  under 
the  age  of  fifteen  years,  the  eldest  shall  be  presumed  to  have  sur- 
vived. 

If  both  were  above  the  ago  of  sixty  years,  the  youngest  shall  be 
presumed  to  have  survived. 

If  some  were  under  fifteen  years,  and  some  above  sixty,  the  first 
shall  be  presumed  to  have  survived. 

Abt.  939.  [933.] — If  those  who  have  perished  together  were 
above  the  age  of  fifteen  years  and  under  sixty,  the  male  must  be 
presumed  to  have  survived,  where  there  was  au  equahty  of  age,  or 
a  difference  of  less  than  one  year. 

If  they  were  of  the  same  sex,  the  presumption  of  survivorship, 
by  which  the  succession  becomes  open  in  the  order  of  nature,  must 
be  admitted,  thus  the  younger  musD  be  presumed  to  have  survived 
the  elder. 

Art.  940.  [934] — A  succession  is  acquired  by  the  legal  heir,  who 
is  called  by  law  to  the  inheritance,  immediately  after  the  death  of 
the  deceased  person  to  whom  he  succeeds. 

This  rule  applies  also  to  testamentary  heirs,  to  instituted  heirs  and 
universal  legatees,  but  not  to  particular  legatees. 

Abt.  941.  [935.] — The  right  mentioned  in  the  preceding  article  is 
acquired  by  the  heir  by  the  operation  of  the  law  alone,  before  he 
has  taken  any  step  to  put  himself  in  possession,  or  has  expressed 
any  will  to  accept  it 

Thus  children,  idiots,  those  who  are  ignorant  of  the  death  of  the 
deceased,  are  not  the  less  considered  as  being  seized  of  the  succes- 
sion, though  they  be  merely  sdiied  of  right  and  not  in  fact. 

Art.  942.  [936.] — The  heir  being  considered  seized  of  the  succes* 
sion  from  the  moment  of  its  being  opened,  the  right  of  possession, 
which  the  deceased  had,  continues  in  the  person  of  the  heir,  as  if 
there  had  been  no  interruption,  and  independent  of  the  fact  of  pos- 
sess, on. 

Art.  943.  [937. J — ^The  right  of  possession,  which  the  deceased 
had,  being  continued  in  the  person  of  his  heir,  it  results  that  this 
possession  is  transmitted  to  the  heir  with  all  its  defects,  as  well  as 
all  its  advantages,  tlie  cUange  in  the  proprietor  producing  no  alter- 
ation in  the  nature  of  the  possession. 

Thus  the  extent  of  the  rights  of  the  deceased  regulates  those  of 
the  heir,  who  succeeds  to  all  his  rights  which  can  be  transmitted, 
that  is,  to  all  those  which  are  not,  like  usufruct,  attached  to  the 
person  of  the  deceased. 

Art.  944  [938.] — The  heir  being  considered  as  having  succeeded 
to  the  deceased  from  the  instant  of  his  death,  the  first  effect  of  thi^ 
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light  is  that  the  heir  transmits  the  snccession  to  his  own  heirs,  with 
the  right  of  accepting  or  renonncing,  although  be  himself  have  not 
accepted  it,  and  even  in  case  he  was  ignorant  that  the  succession 
was  opened  in  his  favqr. 

Art.  945.  [939.] — The  second  effect  of  this  right  is  to  authorize 
the  heir  to  institute  all  the  actions,  even  possessory  ones,  which  the 
deceased  had  a  rght  to  institute,  and  to  prosecute  those  already 
commenced.  For  the  heir,  in  every  thing,  represents  the  deceased, 
and  is  of  full  right  in  his  place  as  well  for  his  rights  as  his  obli- 
gations. 

Art.  94^.  [940.] — Though  the  succession  be  acquired  by  the  heir 
from  the  moment  of  the  death  of  the  deceased,  his  right  is  in  sus- 
pense, until  he  decide  whether  he  accepts  or  rejects  it. 

If  the  heir  accept,  he  is  considered  as  having  succeeded  to  the 
deceased  from  the  moment  of  his  death;  if  he  rejects  it,  he  is  consid- 
ered as  never  having  received  it. 

Art.  947.  [941.] — The  heir,  who  accepts,  is  considered  as  having 
socceeded  to  the  deceased  from  the  moment  of  his  death,  not  only 
for  the  part  of  the  succeRsion  belonging  to  him  in  his  own  right,  but 
for  the  parts  accruing  to  him  by  the  renunciation  of  his  coheirs  in 
the  succession  of  the  deceased. 

Art.  948.  [942.J — When  all  ttie  heirs  in  the  nearest  degree 
renounce  the  succession,  which  is  accepted  by  those  in  the  next 
degree,  these  last  are  considered  as  having  succeeded  directly  and 
inmiediately  to  the  rights  and  effects  of  the  succession  from  the 
moment  of  the  death  of  the  deceased. 

Therefore  the  heirs,  thus  succeeding  by  the  renunciation  of  rela- 
tions nearer  in  deprree,  transmit  the  succession  to  their  own  heirs,  if 
they  die  before  having  accepted  it,  in  the  same  manner  as  if  they 
had  sncceded  in  the  first  degree  to  the  deceased. 

Art.  949.  [948.] — Natural  children  aiid  the  surviving  husband  or 
wife  before  being  put  into  posse-tsion  of  the  estate  lelt  to  them,  are 
not  considered  as  having  succeeded  to  the  deceased  from  the  instant 
of  his  death;  but  they  dp  not  the  less  transmit  their  rights  to  their 
heirs,  if  they  die  before  having  made  their  demand  to  be  put  into 
possession.  The  reason  is,  that  this  sort  of  heirs  having  only  a 
light  of  action  to  cause  themselves  to  be  put  into  possession  of  suc- 
cessions thus  falling  to  them,  this  right  and  this  action  form  a  part 
of  their  succession,  which  they  transmit  to  their  heiis. 

CHAPTEE  6. 
0/  the  Incapacity  and  Unxcorthiness  of  Heirs. 

Art.  950.  [944.] — The  incapacity  of  heirs  is  the  absence  of  those 
qualities  required  in  order  to  inherit  at  the  moment  the  succession 
is  opened.  He  who  wants  these  qualities  at  this  time  can  not  be 
the  heir. 

It  is  at  the  moment  of  the  opening  of  the  succession  that  the 
capacity  or  incapacity  of  the  heir,  who  presents  himself  to  claim  an 
intestate  succession,  is  considered. 

Art.  95L  [945.] — All  persons,  even  minors,  lunatics,  persons  of 
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iBfiane  mind  and  the  like,  may  transmit  their  estates  ab  irUesUUo  and 
inherit  from  otherR. 

Art.  952.*  [U4G.] — The  incapacity  of  heirs  is  not  presumed.  He 
who  a  le^es  ic  mnst  prove  it. 

Art.  953.  [947.]— In  order  to  he  able  to  inherit,  the  heir  most 
exist  at  the  moineit  that  the  succession  becomes  open. 

Art.  954.  [948] — The  child  in  its  mother's  womb  is  considered  as 
born  lor  ail  purposes  of  its  own  interest;  it  takes  all  snocessions 
opened  in  its  fuvor  since  its  conception,  provided  it  be  capable  of 
BucceAtiiii^  at  the  moment  of  its  birth. 

And  the  cliild  legitimated  by  a  maiTiage  posterior  to  i's  concep- 
tion ODly  takes  those  successious  which  are  opened  since  the  marriage 
of  the  father  and  mother. 

Art.  955.  [949.] — Nevertheless,  if  the  child  conceived  is  reputed 
bom,  it  is  only  in  the  hope  of  its  birth;  it  is  necessary  then  that  the 
child  be  born  alive,  lor  it  can  not  be  said  those  who  are  bom  dead 
have  ever  inherited. 

Art.  956.  [950. J— When  the  child  is  born  alive,  though  it  may 
have  baen  exLraoted  by  force  from  its  mother's  womb,  and  may  have 
lived  but  an  instaut,  provided  the  fact  of  its  living  be  ascertained,  it 
inherits  the  successions  opened  in  its  favor  since  its  conception,  and 
transmits  them  accordingly. 

Art.  957.  [951.] — There  are  two  things  to  be  proved  in  order  to 
vest  the  child  with  the  right  of  inheriting;  one,  that  the  child  be 
9onceived  at  the  moment  of  the  opening  of  the  successipn;  the 
other,  that  the  child  be  bom  alive. 

Art.  958.  [952.] — In  order  to  ascertain  if  the  child  has  been 
conceived  in  marriage,  and  can  inherit  from  the  husband  deceased 
after  its  conception,  reference  must  be  had  to  the  rules  concerning 
the  filiation  of  legitimate  childron  established  in  the  title:  0/  Father 
and  Child. 

Art.  959.  [953  ] — la  all  cases  in  which  the  husband  can  not,  by 
law,  contest  the  legitimacy  of  the  child,  bom  before  the  hundred 
and  eightieth  day  of  marriage,  he  will  have  a  right  to  the  succession 
of  this  child  and  to  those  successions  which  fall  to  this  child,  in  the 
same  manner  as  if  the  child  had  been  regu'arly  legitimated. 

Art.  960.  [954.] — If  the  mother  marry  again  within  two  months 
after  the  death  of  her  husband,  and  a  child  is  bom  five  months  after 
the  second  marriage,  if  the  child  be  born  capable  of  livmg,  it  is 
considered  the  issue  of  the  first  marriage,  and  is  admitted  to  the 
succession  of  the  first  husband. 

Art.  961.  [955.] — In  the  calculation  of  the  number  of  months 
necessary  for  a  child  to  be  considered  as  bom  capable  of  living, 
thirty  days  are  counted  for  each  month,  and  the  day  begun  is  coonted 
for  a  whole  day,  because  it  is  for  the  interest  of  the  child. 

Art.  962.  [956.] — Though  in  general  it  is  incumbent  on  those 
who  allege  incapacity  to  inherit  to  prove  it,  nevertheless,  those  who 
claim  rights  under  tne  child,  on  account  of  its  having  survived,  are 
bound  to  prove  that  it  was  conceived  at  the  time  the  succession  was 
opened,  and  that  it  came  into  the  world  alive. 

Art.  963.  [957.]  —With  regard  to  the  proofe  necessary  to  estabUflh 
the  existence  of  tne  child  at  the  moment  of  its  birth,  it  must  not  be 
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determined  that  it  was  born  alive  by  the  simple  palpitations  of  its 
members,  but  by  its  respiratiou,  or  b^  other  signs  which  demon- 
strate its  existence. 

Art.  964.  [958.]— They  are  called  nnworthy,  in  matters  of 
saccession,  who,  bv  the  failure  in  some  duty  ^owarda  a  person,  have 
not  deserved  to  inherit  from  him,  and  are  in  consequence  deprived 
of  his  succession. 

Art.  965  [959.] — ^There  is  this  difference  between  being  unworthy 
and  incapab  e  of  inheriting,  that  he  who  is  declared  incapable  of 
inheriting,  has  never  been  heir,  whilst  he  who  is  declared  unworthy, 
is  not  the  less  heir  on  tha:  account,  if  he  has  the  other  qualities 
requ  red  by  law  to  inherit  Thus  a  person  unworthy  of  inherit^ 
ing  remains  seized  of  the  succession,  until  he  is  deprived  of  it 
by  a  judgment,  which  declares  him  divested  of  it  for  cause  of 
nn  worthiness. 

Art.  966.  [963.] — ^Persons  unworthy  of  inheriting,  and,  as  such, 
depried  of  the  successions  to  which  they  are  called,  are  the 
following: 

1.  Those  who  are  convicted  of  having  killed,  or  attempted  to  kill, 
the  deceased;  and  in  this  respect  they  will  not  be  the  less  unworthy, 
though  the/  may  have  been  pardoned  after  their  conviction. 

2.  Those"  who  have  brought  against  the  deceased  some  accusation 
found  calumnious,  which  tended  to  subject  the  deceased  to  an 
infamous  or  capital  punishment. 

3.  Those  who,  being  apprised  of  the  murder  of  the  deceased,  have, 
not  taken  m^a-sures  to  brin^^  the  mnrdeier  to  justice. 

Art.  967.  [961.] — The  unworthiness  is  never  incurred  by  the  act 
itself;  it  must  be  pronounced  by  the  court  in  a  suit  institutea  against 
the  heir  accused  of  unworthiness,  after  he  has  been  duly  cited. 

Art.  968.  [962.] — Not  denouncing  the  murder  of  the  deceased 
shall  not  be  opposed  as  a  cause  of  unworthiness  in  the  heir,  if  such 
heir  is  the  husband  or  wife  of  the  muidcrer,  or  his  relation  in  the 
ascending,  descending  or  collateral  line,  down  to  the  third  degree 
inclusively. 

Art.  969.  [963.] — K  the  heir  be  declared  unworthy  of  inheriting 
by  a  definitive  judgment,  he  shall  be  condemned  to  deliver  to  the 
raations  succeeding  on  his  default^  or  those  wuo  have  succeeded 
jointly  with  him,  not  only  the  effects  of  the  succession  of  which  he 
has  had  the  use  since  its  opening,  but  all  the  fruits,  revenues  and 
interest  Le  has  derivt:d  from  such  effects,  since  the  opening  of  the 
succession. 

Art.  970.  [964.] — The  heir  being  legally  seized  of  the  succession, 
until  a  definitive  judgment  be  pronounced  declaring  that  he  is 
unworthy  and  that  ne  be  divested  of  the  succession,  all  sales,  which 
he  may  have  made  of  the  property  of  the  succession,  are  valid, 
provided  they  have  been  made  without  fraud  on  the  part  of  the 
purchasers. 

The  sales  are  also  valid,  though  they  may  have  been  made  since  the 
institution  of  the  suit  to  determine  the  unworthiness  of  the  heir,  if 
the  purchasers  had  not  and  could  not  have  been  informed  of  its  being 
instituted. 

16 
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Bat  in  all  cases  ibe  heir,  tlius  divested  of  the  succession,  shall  be 
condemned  to  restore  the  prjce  of  these  sales,  \vith  interest  from  the 
day  of  the  demand;  and  the  relations  who  succeed  on  his  default, 
after  his  destitution  is  pronounced,  sball  alone  have  the  right  to 
exact  and  roct^ive  the  sums  remaining  due  ou  the  price  of  these 
sales  &(>m  the  purchasers. 

Art.  971.  [9G5.] — ^Mortgafa^es  stipulated  without  fraud  by  the  heir 
who  is  aft^^rwardo  divested  for  cause  of  vmworthiuess,  also  remain  in 
force  in  favor  o^  the  parties  with  whom  they  have  been  contracted, 
reserving  to  the  person  succeeding  to  the  inheritance,  his  recourse 
against  the  unworthy  heir. 

Art.  972.  [966.] — ^The  destitution  pronounced  against  the  heir 
revives  in  his  favor  all  the  rights  and  actions  which  he  had  against 
the  succession,  and  which  had  been  for  a  time  extinguished  by 
confusion. 

So,  in  case  he  bad  paid  any  credit o  s  of  the  succession,  he  shall  be 
reimbursed,  and  tho^e  who.  have  i  o  been  paid  have  no  right  of 
action  against  him.  The  rights  and  actions  of  the  succession  against 
the  heir«  who  is  di vested  for  causj  of  uu worthiness,  are  also  revived. 

Art.  973.  [9G7.] — The  children  of  the  person  declared  unworthy 
to  succeed,  being  admitted  to  the  succession  ab  intestato  in  their  own 
name  and  without  the  aid  of  representation,  are  not  excluded  by  the 
fault  of  their  father;  but  the  fath'^r  can  not  claim,  in  any  case,  upoa 
the  property  of  that  succession,  the  usufruct  which  the  law  grants 
him  in  certain  cases. 

Art.  974.  ["966. J — The  exelu^^ion,  either  for  cause  of  incapacity  or 
nh worthiness,  shall  not  hp  sued  for  by  others  thti  i  the  relations  who 
are  called  to  the  succession  in  default  of  the  unworthy  heir,  or  in 
concurrence  with  him;  and  this  kind  of  suit  shua  be  dete^iued  in 
the  same  manner  as  other  civil  actions. 

Art.  975.  [9()9.] — Suits  to  establish  the  unworihiness  of  heirs  can 
not  be  f>ustained,  if  there  has  been  a  reconciliation  or  pardon  oti  the 
part  of  him  to  whom  the  injury  was  done. 

If,  therefore,  a  father  has  full  knowlfd^e  of  an  injury  done  to  him 
by  one  of  his  children,  and  dies  without  disinheriting  him,  though 
he  has  sufficient  time  to  make  his  will  since  he  has  had  this 
knowledge,  he  will  be  considered  as  having  forgiven  the  injury,  and 
the  child  can  not  be  deprived  of  the  succession  of  his  father  on 
account  of  uuwurthiness. 

CHAPTER  C 

In  what  Manner  Successions  are  Accepted,  and  How  they  are  Renounced. 

Section  1. 

Of  (he  Acceptance  of  Successions. 

Art.  976.  [971.]— All  the  rules  relating  to  the  acceptance,  renun- 
ciation or  partition  of  successions,  the  collation  of  goods  and 
payment  of  debts,  contained  in  this  title,  are  appUcable  to  testa- 
mentary as  well  as  to  intestate  successions. 
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Apt.  977 .  [970.] — No  one  can  be  compelled  to  accept  a  snccession, 
in  whatever  manner  it  may  have  fallen  to  him,  whether  by  U  stament 
or  the  operation  of  law.     lie  may  therefore  accept  or  renoance  it 

It  shall  not  be  neci^seary  for  minor  heirs  to  make  any  format 
acceptance  of  a  saceession  that  may  fall  to  them,  but  such  accept- 
ance shall  be  considered  as  made  for  them  with  benefit  of  inveutory 
by  operation  of  law,  and  shall  in  all  respects  have  the  force  and 
effect  of  a  formal  acceptance. 

Art.  978.  [972.] — To  be  able  to  accept  a  succession,  it  is  necessary 
that  the  succession  should  be  open  by  the  death  of  the  person  who  is> 
to  be  succeeded. 

*  If  therefore,  on  the  false  report  of  the  death  of  a  person,  hijsr 
relation,  who  is  to  inherit  from  him,  assumes  the  quality  of  his  heir, 
and  is  put  into  possession  of  his  effects,  these  acts  do  not  render 
his  relation  his  heir,  even  after  his  death,  unless  since  his  death, 
his  relation  has  continued  to  act  as  his  heir. 

Art.  979.  [973.  [ — A  person  can  not  accept  a  succession  before  it 
has  fallen  to  him. 

Thus,  a  relation  to  the  deceased  in  the  second  degree  can  neither 
accept  nor  renounce  the  succession,  xmtil  he  who  is  related  in  the* 
first  degree,  has  expressed  his  intention  on  the  subject 

And  in  testamentary  successions,  the  heir  ab  irUestato  can  neither 
accept  nor  renounce,  until  the  instituted  heir  has  decided  to  accept 
or  renounce  the  succession. 

Akt.  980.  [974.] — It  is  not  sufficient  that  the  succession  be  fallen, 
it  is  also  necessary,  for  the  validity  of  the  acceptance,  that  the  heir 
know  in  a  certain  manner  that  it  is  opened  or  fallen  to  him. 

Thus,  he  who  is  ignorant  of  the  death  of  the  deceased,  though  the 
succession  be  really  opened,  can  neither  accept  nor  renounce  it. 

Art.  981.  [075.] — ^If  the  heir  ab  inlestato  accepts  the  succession,, 
under  the  impression  that  there  is  no  will,  his  acceptance  is  null,  if 
a  will  be  discovered,  of  the  existence  of  which  he  was  ignorant 

Art.  982.  [976.] — He  who  accepts  ought  to  know  under  what 
title  the  succession  is  left  to  him,  so  that  if  the  instituted  heir  accepts 
the  succession  as  coming  to  him  ab  intestalo,  the  act  is  nulL 

Art.  983.  [.*77.] — ^It  is  sufficient  to  establish  the  validity  of  the 
acceptance,  that  the  heir  knows  that  the  succession  is  opened,  and 
that  he  is  called  to  it  It  is  not  necessary  that  he  should  know  what 
portion  of  it  is  left  to  him. 

It  is  of  no  moment  if  he  be  mistaken  as  to  the  degree  of  relation- 
ship which  he  bears  to  the  deceased,  and  which  gives  him  the  right 
to  inherit  from  him;  though  it  may  afft^ct  the  amount  or  the  portion 
coming  to  him,  his  acceptance  is  not  the  less  valid  on  that  account^ 
since  he  is  an  heir. 

Art.  9S4.  [978.] — ^The  acceptance  or  rejection  made  by  the  boir,. 
before  the  succession  is  opened  or  h  ft,  is  absolutely  null  and  eau 
produce  no  effect;  but  this  does  not  prevent  the  heir  who  has  thus- 
accepted,  from  accepting  or  rejectiug  vaUdly  the  succession  when 
his  right  is  complete. 

Art.  986.  [979.] — ^The  heir  who  is  instituted  under  a  condition 
can  not  accept  nor  renounce  the  succession,  before  the  condition  haa 
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happened,  or  wLiloiie  remains  in  ignorance  of  the  oonditiOii  IiATiJl^ 
happened. 

It  is  fne  same,  if  he  be  ignorant  of  ihe  institution  which  is  made 
inh?8  favor. 

Art.  93G.  [080.] — ^Ile  who  h«J8  the  power  of  accepting  the  enture 
Bnccession,  CMnnot  divide  and  only  accept  a  part. 

Art.  937.  [981.] — The  effi'ct  of  the  acceptance  goes  back  to  the 
day  of  the  opening  of  the  succession. 

Art.  988.  [982.] — ^The  simple  acceptance  may  be  either  express 
or  tacit. 

It  is  express,  when  the  heir  assnmes  the  qualify  of  heir  in  an 
unqualified  manoer,  in  some  authentic  or  private  instrument^  or  in 
some  judicial  proceeding. 

It  is  tacit,  when  some  act  is  done  by  the  heir,  which  necessarily 
supposes  his  intention  to  accept^  and  which  he  would  havo  no  right 
to  do  but  in  his  quality  of  heir. 

Art.  9  9.  [983.] — Bj  the  word  instrument  used  in  the  preceding 
article,  is  understood  any  writing  made  with  the  intention  of 
obliging  himselt  or  contracting  as  heir,  and  not  a  simple  letter 
or  nole  in  which  the  person  who  is  called  to  the  succesHion  may 
have  slyled  himself  the  heir.  Still  less  is  a  verbal  declaration 
binding  on  him. 

Art.  990.  [984.] — It  is  necessary  that  the  intention  should  bo 
united  to  the  fact,  or  rather  manifested  by  the  fact,  in  order  tliat  the 
acceptance  be  inferred. 

Art.  991.  [935.] — ^The  person  who  is  called  to  the  succession,  if 
he  dispose  of  a  thing  which  he  does  not  krow  to  belong  to  the  suc- 
cession, does  not  thereby  do  an  act  that  will  nake  him  liable  as  heir, 
because  ^nch  an  act  does  not  include  the  will  to  accept 

Art.  992.  [98d.]  -  Oa  the  othor  hand,  there  are  some  acts  which, 
though  in  rea  ity  they  are  foreign  to  the  succession,  nevertheless 
evidently  manifest  the  will  to  accept;  as,  for  example,  if  the  person, 
who  is  called  to  the  succession,  possess  himself  or  disp  "se  6f  effects 
found  in  the  succession,  thinking  that  they  belong  to  it,  he  does  an 
act  which  makes  him  liable  as  heir,  because  his  belief  tlmt  the  effects 
appertained  to  the  succession  is  sufficient  to  establish  his  will  to 
accept. 

Art.  993  [987.] — There  are  some  facts,  which  necessarily  suppose 
the  will  of  being  heir,  and  others  which  may  be  differently  inter- 
preted, according  to  circumstances. 

Art.  994.  [988.] — All  those  acts  of  ownership,  whi'*h  the  person 
called  to  the  succession  can  only  do  in  quality  of  heir,  suppose  neces- 
sarily his  acceptance,  for  to  act  as  owner  is  to  make  himself  heir. 

There  is  an  exception  to  this  rule  in  those  cases  in  which  the  acts 
done  are  necessary  for  the  preseivation  of  the  thing  as  is  hereafter 
explained. 

Art.  995.  [989.] — ^The  person  called  to  the  succession  does  not 
commit  an  act  of  heir  by  disposing  of  property  belonging  to  the 
succession  by  another  title  than  that  of  heir;  as  if  he  should  be 
testamentary  executor  and  h(nr  at  the  same  time,  provided  that  in 
disposing  of  the  property  he  does  not  assume  the  quality  of  heir. 

Art.  996.  [990.] — With  regard  to  these  acts,  which  may  be  differ- 
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entty  interpreted,  accordinpf  to  circumstances,  it  is  neces<iary  to 
distiDguisb  acts  of  ownership  from  acts  of  administration  or  owner- 
ship or  preservation,  or  preparatory  acts,  which  tend  only  to  ascer- 
tain the  value  of*  th«  suocession. 

The  time  when  these  acts  are  done  must  also  be  taken  into  con« 
dderation. 

Art.  997.  [991.]— Thus,  acts  which  are  merely  conservatory,  and 
the  object  ox  which  is  temporary,  such  as  superintendence  and 
administration,  do  not  amount  to  an  acceptanq^  ot'  the  inheritance, 
unless  the  title  and  qna'ity  of  heir  should  be  therein  assumed. 

Akt.  998.  [992. J — Tne  person  called  to  the  succession,  who  does 
certain  acts  either  from  necessity  or  for  the  benefit  of  the  succession 
only,  m«y  show  wh»t  was  his  real  intent  by  reservations  or  protesta- 
tions mnide  bef  r  i  a  notary,  or  inserted  in  his  petition,  if  there  be  a 
judicial  procee  uujr. 

Art.  999.  [993.] — Thon^^  it  mwy  be  necessary  to  sell  some  of  the 
effects  of  a  Buccession  to  prevent  loss  or  waste,  the  sale  of  the  least 
article  of  property  bnlonging  to  the  succession  will  render  the  person 
called  to  the  succession  irrevocably  the  heir,  unless  ke  cause  himself 
to  be  authorized  by  the  judge  to  make  this  sale  at  public  auction,  on 
a  petition  in  which  he  shall  allege  the  necessity  there  is  for  making 
it,  and  shall  protest  that  he  does  not  mean  by  this  act  to  do  an  act 
that  woi  1 1  make  him  lable  as  heir. 

Abt.  luOO.  [994.] — The  person  called  to  the  succession  does  an 
act,  which  makes  him  liable  as  heir,  if,  when  cited  betbre  a  court  of 
justice  ^  heir  for  a  debt  of  the  deceased,  he  suffers  judgment  to  be 
given  against  him  in  th^i6tcapacity,  without  claiming  the  benefit  of 
inventory,  or  renouncing  the  succession. 

Art.  1001.  [995.] — An  act  of  piety  or  humanity  towards  one'8 
relations  is  not  considered  an  acceptance;  it  is  not  therefore  an 
acceptance  to  take  care  of  the  burial  of  the  decease,  or  to  pay  the 
funeral  expenses,  even  without  protestation. 

Art.  1002.  [996. J — The  donation,  sale  or  as'^ignment,  which  one 
of  the  coheirs  makes  of  rights  of  inheritance,  either  to  a  stranger  or 
to  his  coheirs,  is  considered  to  be,  on  his  part,  an  acceptance  of  the 
inheritance. 

Art.  1003.  [997.] — The  same  may  be  said,  1st,  of  the  renuncia- 
tion, even  if  gratuitous,  which  is  made  by  one  of  the  heirs  in  favor 
of  one  or  more  of  his  coheirs;  and  2d,  of  the  renunciation,  which  he 
makes  in  favor  of  all  his  coheirs  indistinctly,  when  he  receives  the 
price  of  this  renunciati  n. 

Art.  1004.  [998.] — ^Those  who  are  not  capable  of  contracting 
obligations,  such  as  persons  interdicted,  can  not  accept  an  inheri- 
tance; but  the  curators  of  such  persons  can  accept  successions  falling 
to  those  who  are  under  their  curatorship,  by  pursuing  the  formalities 
prescribed  by  law. 

Akt.  1005.  [999.] — ^The  acceptance  of  a  succession  by  a  married 
woman,  without  the  authorization  of  her  husband  or  of  the  judge,  is 
not  valid. 

Abt.  1006.  [1000.]— K  the  wife  should  refuse  to  accept  an  inheri- 
tance, her  husband,  who  has  an  interest  to  have  it  accepted,  in 
order  to  increase  the  revenues  of  which  he  has  the  enjoyment 
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during  the  matrimony,  may,  at  his  risk,  aoeept  it  on  the  refosal  of 
Ms  wife. 

Art.  1007.  [1001.] — Not  only  the  person  who  id  entitled  to  an 
inheritance  may  accept  it,  but  if  he  dies  be  ore  having  expressly  or 
tacitly  accepted  or  rejected  it,  his  heir  shall  ht^ye  a  right  to  accept  it 
xinder  him. 

Art.  1008.  [1002  ] — When  several  hoirs  in  the  same  degree  are 
called  to  a  succession,  some  may  accept  unc  mdiDionally,  others 
under  the  benefit  of  sfh  inventory;  for  the  unconditipoal  heir  does 
not  exclude  the  heir  un«1er  the  benefit  of  inventory. 

Abt.  1009.  [1003.] — The  heir,  who  is  of  age,  can  not  dispute  the 
validity  of  his  acceptance,  whether  it  be  express  or  tacit,  unless  such 
acceptance  has  been  the  consequence  of  fi*aud  practiced,  or  violence 
•exercised  against  him;  he  never  can  urge  such  claim  under  pretext 
of  lesion. 

Art.  1010.  [1001.1— Nevertheless,  if  the  heir  who  has  expressly 
■or  tacitly  accepted  the  succession,  has  not  put  himself  inoo  possession 
before  he  has  caused  a  true  and  faithful  inventory  to  be  made,  in 
<5onformity  to  that  w  lich  is  prescribed  io  the  beneficiary  heir,  he  can 
discharge  himself  from  paying  the  debts  of  the  succession  out  of  his 
own  property,  by  abandoning  the  effects  of  the  succession  to  the 
creditors  and  legatees  of  the  deceased,  and  rendering  them  a  faithful 
account  of  the  dame,  as  well  as  of  the  fruits  and  revenues  received 
by  him. 

But  in  order  to  enjoy  this  advantage,  the  heir,  who  has  accepted 
inust  nut  have  disposed  of  any  of  the  pr  )perty  movable  or  immovable 
of  the  succession,  except  in  the  forms  prescribed  in  the  case  of  the 
benefit  of  inventory. 

He  must  not  have  been  decreed  by  a  definitive  judgment  to  be 
the  imconditional  heir,  nor  have  accepted,  at  the  suit  of  the  creditors 
•instituted  to  oblige  him  to  assume  this  quality. 

Art.  1011.  [1005.] — ^The  heir,  who  has  accepted  the  succession 
simply,  may  even  be  compelled  to  mike  an  inventory  of  the  succes- 
sion, and  to  give  security  in  the  same  manner  as  in  the  case  of  the 
benefit  of  an  inventory,  if  a  majority  in  amount  of  the  creditors  of 
the  succession,  either  present  or  represented  in  the  parish  where  the 
succession  is  opened,  require  it;  in  default  of  such  security,  there 
shall  be  appointed  an  administrator  to  administer  the  succession, 
according  to  the  provisions  of  the  section  relative  to  the  benefit  of 
inventory. 

Art.  1012.  In  obtaining  posse^'^^ion  of  the  effects  of  a  succes- 
sion, the  heirs  shall  not  be  permitted,  under  any  pretense  whateoever, 
to  have  an  actual  delivery  of  any  property  of  such  succession  which 
may  be  in  suit  or  to  receive  any  money  of  such  succession  when  there 
shall  be  claims  thereon  pending  in  court,  unless  they  previously 
give  bond  with  good  and  sufficient  security,  if  the  plaintiffs  in  such 
suits  require  it;  which  security  shall  be  one-fourth  over  and  above 
the  amount  of  the  claims  for  money  thus  claimed,  or  of  the  appraised 
value  of  the  property  in  suit,  which  estimation  shall  be  made  by  two 
appraisers  appointed  by  the  judge. 

Art.  1013.  [1006.]— The  effect  of  the  simple  acceptance  of  the 
succession,  whether  express  or  tacit,  is  such,  that  when  made  by  an 
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heir  of  age,  it  binds  him  to  the  payment  of  all  debts  of  the  sncces- 
fifon,  not  only  out  of  the  effects  which  have  fallen  to  him  from  the 
sacceseion,  but  even  personally,  and  out  of  his  own  property,  as  if 
he  had  himself  contracted  the  debts  or  as  if  he  was  the  deceased 
himself;  unless,  before  acting  as  heir,  he  make  a  true  and  faithfnl 
inventory  of  the  effects  of  the  succession,  as  here  above  established, 
or  has  taken  the  benefit  treated  of  hereafter. 

The  engagement  of  the  heir,  who  has  accepted  unconditionally,  is 
Bomewhat  different  with  respect  to  legacied,  aa  shall  be  hereafter 
esplained. 

SzcnoN  2. 

Of  the  Benuncicdion  of  Successions. 

Abt.  1014.  [1007.] — He  who  is  calltod  to  the  succession,  being 
seized  thereof  in  right,  is  considored  ihe  heir,  as  long  as  he  does  not 
manifest  the  will  to  divest  himself  of  that  right  by  renouncing  the 
succession. 

Abt.  1015.  [1008.] — A  succession  can  be  renounced  only  under 
Ute  same  circumstances  in  which  it  can  be  legally  accepted,  according 
to  the  rules  established  in  tho  preceding  section. 

Abt.  1016.  [1009.] — ^A  succession  can  neither  be  accepted  nor 
rejected  conditionally. 

Abt.  1017.  [1010.] — ^The  renunciation  of  a  succession  is  not  pre- 
sumed, it  must  be  made  expressly  by  public  act  before  a  notary,  in 
presence  of  two  witnesses. 

Abt.  1018.  [1011.]— He  to  whose  sharo  an  inheritance  falls,  may 
refuse  it,  provided  he  be  capable  of  alienating;  for  the  renunciation 
of  an  inheritance  is,  in  all' respects,  assimilated  to  an  alienation. 

Thus  a  person  interdicted  can  not  make  a  valid  refusal  of  an 
inheritance,  without  the  authorization  of  tlie  judge,  and  of  his  curator. 
Abt.  1019.  [1012.] — A  woman,  under  the  power  of  her  husband, 
can  not  renounce  the  inheritance  falling  to  her  share,  unless  she  is 
duly  authorized  to  that  effect  by  her  husband,  or  on  the  refusal  of 
her  husband,  by  the  judge. 

Abt.  1020.  [1013.] — ^He  who  is  called  to  an  inheritance  may 
accept  or  renounce  the  succession  by  himself  or  by  an  attorney  in 
fact,  provided  the  attorney  be  specially  appointed  to  that  effect. 

Ajrt.  1021.  [1014.] — The  creditors  of  the  heir  who  refuses  to 
accept  or  who  renounces  an  inheritance  to  the  prejudice  of  their 
lights,  can  be  authorized  by  the  judge  to  accept  it,  in  the  name  of 
ilieir  debtor  and  in  his  stead,  according  to  the  forms  prescribed  on 
this  subject  in  the  following  section. 

In  case  of  this  acceptance,  if  there  be  c  renunciation  on  the  part 
of  the  debtor,  the  renunciation  is  annulled  only  in  favor  of  the 
creditors,  for  as  much  as  their  claims  amount  to^  but  it  remains 
YaiiA  against  the  heir  who  has  renounced. 

Jf,  therefore,  after  the  payment  of  the  creditors,  any  balance 
remain,  it  belongs  to  his  coheirs  who  may  have  accepted  it,  or  if  the 
heir  -who  has  renounced  be  the  only  one  of  his  degree,  it  goes  to  the 
heirs  vrho  come  after  him. 
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» 
If,  on  tbe  contrary,  tbe  heir  has  only  refused  to  accept  and  has  not 

r^iounced,  be  can  claim  the  surplus,  on  accepting  the  sncoession^ 

provided  his  right  of  acceptance  be  n  jt  prescribed  against. 

Art.  1022.  [1015.] — The  portion  of  tbe  heir  renouncing  the  sac- 
cessi 'D,  goes  to  bis  coheirs  of  tbe  same  degree;  if  he  has  no  coheirs 
of  tbe  same  degree,  it  goes  to  those  in  the  next  degree. 

This  right  of  accretion  ouly  takes  place  in  legnl  or  intf^stcUe  sncce^* 
sions.  In  testamentary  successions,  it  is  only  exercised  in  relation 
to  legacies,  and  in  certain  Ciises 

Art.  1023.  [10 16.  J — ^Tlje  accretion  operates  of  full  right  indepen- 
dently of  tbe  will  of  the  person  for  whose  benefit  it  is,  and  whether 
he  be  ignorant  or  not  of  the  n  nunciation  which  gave  rise  to  it 

Art.  1021.  [1017.] — He  in  whose  favor  tbe  right  of  accretion 
exists,  can  not  reiuse  the  portion  of  tbe  heir  who  has  renounced,  and 
keep  that  part  which  Kas  fallen  to  him  in  bis  own  right,  because  he 
is  bound  to  accept  or  renounce  for  the  wbola 

Art.  1025.  [1018.] — The  rule  contained  in  the  preceding  article^ 
admits  of  an  exception,  when  the  heir,  who  has  already  accepted, 
has  caused  his  acceptance  to  be  rescinded;  for  in  this  case  his  coheirs 
may  refuse  the  portion  which  he  has  thus  abandoned,  and  release 
themselves  from  the  debts  with  which  it  is  incumbered,  by  aban- 
doning this  portion  to  the  creditor*. 

Art.  102(5.  [1019.] — Tbe  accretion  is  for  the  benefit  of  the  heirs 
who  have  accepted,  or  who  may  accept;  an  heir,  who  has  once 
renounced,  has  no  claim  to  the  portion  of  him  who  afterwards 
renoimces.    , 

Art.  1027.  [1020.  |— The  heirs,  to  whom  the  portion  comes  by  the 
renunciation  of  their  coheirs,  take  it  in  the  same  proportion  that  they 
do  the  inheritance. 

Art.  1028.  [1021.] — The  partition  of  it  is  made  among  them,  in 
their  own  right  or  by  representation,  in  the  same  manner  as  the 
succession  is  divided. 

Art.  1020.  [1022.1 — Heirs,  who  have  embezzled  or  concealed 
effects  belonging  to  the  succession,  lose  the  faculty  of  renoundng; 
and  they  shall  remain  unconditional  heirs,  notwithstanding  their 
renunciation,  and  shall  have  no  share  in  the  property  thus  embezzled 
or  concealed. 

Art.  1030.  [1023.] — ^The  faculty  of  accepting  or  renouncing  a  sao* 
cession  becomes  barred  by  the  lapse  of  time  required  for  the  longest 
prescription  of  the  rights  to  immovables. 

Abt.  1031.  [1024] — So  long  as  the  prescription  of  the  right  of 
accepting  is  not  acquired  against  the  heirs  who  have  renounced, 
they  have  the  faculty  stiU  to  accept  the  succession,  if  it  has  not 
been  accepted  by  other  heirs,  without  prejudice,  however,  to  rights 
which  may  have  been  acquired  by  third  persons  upon  the  property 
of  the  succession,  either  by  prescription,  or  by  lawful  acts  done 
withihe  administrator  or  curator  of  thd  vacant  estate. 

In  like  manner,  so  long  as  the  prescription  of  renunciation  is  not 
determined,  the  heir  may  still  renounce,  provided  he  has  done  no 
act  to  make  himself  liable  as  heir. 
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Section.  8. 
Of  the  Benefit  of  Inventory  and  the  Delays  /or  Deliberating. 

Abt.  1032.  [1025.] — ^The  benefit  of  inventory  is  the  privilege, 
which  the  heir  obtains,  of  being  liable  for  the  charges  and  debts  of 
the  succession  only  to  the  value  of  the  effects  of  the  succession,  by 
causing  an  inveutory  of  these  effects  to  be  made  within  the  time 
and  in  the  manner  hereinafter  prescribed. 

Abt.  1033.  [1026.] — By  terra  for  deliberating  is  undei*stood  the 
time  given  to  the  beneliciary  heir,  to  examine  if  it  be  for  his  interest 
to  accept  or  reect  the  succession  which  has  fallen  to  him. 

Art.  1034.  [1027.1 — The  heir,  who  wishes  to  enjoy  the  benefit  of 
inventory  and  the  term  for  deliberatiog,  is  bound,  as  soon  as  he 
knows  of  the  death  of  the  deceased  to  whose  succession  he  is  called, 
and  before  committing  any  act  of  heirship,  to  cause  the  seals  to  be 
affixed  on  the  effects  of  the  succession,  by  the  proper  officer. 

Art.  1035.  [1028.] — In  ton  days  after  this  affixing  of  the  seals, 
the  heir  is  bound  to  present  a  petition  to  the  judge  of  the  place  in 
which  the  succession  is  opened,  praying  for  the  removal  of  the  seals, 
and  that  a  true  arid  laithful  inventory  of  the  ellccis  of  the  succes- 
sion be  made  as  is  hereinafter  prescribed. 

Art.  1036.  [1029.] — la  all  cases,  in  which  a  succession  is  opened, 
and  the  presumptive  heirs,  who  are  present  or  represented,  do  not 
take  the  necessary  measures  to  cause  the  seals  to  bo  affixed  to,  and 
an  inventory  made  of  the  efiecls  of  the  succession,  ai\y  creditor  of 
the  deceased  has  the  right,  ten  days  after  the  opening  of  the  suc- 
cession, to  cite  the  heirs  before  the  judge  of  the  place  in  which  it  is 
opened,  in  order  to  oblige  tiiem  to  declare  whether  they  accept  or 
renounce  the  succession. 

Art.  1037.  [1030.]— If  the  hoirs  thus  cited  declare  that  they 
accept  the  succession,  or  if  they  are  silent  or  make  default,  thev 
shall  be  considered  as  having  accepted  the  succession  as  uncondi- 
tional  heirH,  and  may  be  sued  as  such. 

Art.  1038.  [1031.] — If,  on  the  contraiy,  the  heirs  thus  cited 
declare  that  they  wish  to  take  the  benefit  of  inventory,  and  have  the 
delay  lor  deliberating,  the  judj^e  shall  grant  them  the  delay,  and 
order  all  proceedings  against  them,  personally  or  as  heirs,  to  be  sus- 
pended until  the  t*)rm  has  expired. 

Art.  1030.  [1032.] — Whether  the  heir  claims  directly  the  term  to 
deliberate,  or  whether  it  is  claimed  at  the  suit  of  the  creditors  of 
the  succession,  it  shall  be  the  duty  of  the  judge  to  order  the 
recorder  of  the  parish  or  a  notary  public  to  make  an  inventory  of 
all  the  property  belonging  to  the  succession,  which  mtist  be  done 
frithout  delay  after  callins<  the  heir,  and  in  his  presence  or  that  of 
his  attorney,  if  either  attend,  and  of  two  witnesses.  The  oiiginal 
inventory  shall  be  returned  into  the  court  ordering  the  same. . 

Art.  1040.  [1033  ] — If  there  are,  belonging  to  the  succession, 

effects  situated  in  different  parishes,  the  judge  of  the  place  where 

the  succession  is  onened,  shall  order  eommistsions  to  be  addressed  to 

the  recorders  of  tnese  parishes  authorizing  them   to  make   the 
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inventory  of  the  property  situated  within  their  respective  parishes; 
these  recorders  are  bound  to  make  the  inventories  as  soon  as  pos- 
sible, and  shall  return,  without  delay,  the  original  inventories  to  the 
court  issuing  the  commission. 

Art.  1041.  [1034.] — ^As  soon  as  the  inventory  or  inventories  of 
the  succession  are  finished,  the  judge  of  the  place  where  the  succes- 
sion is  opened,  shall  name  an  administrator  to  manage  the  property 
thereof  and  oblige  him  to  give  good  and  sufficient  security  for  the 
fidelity  of  his  administration,  unless  the  administrator  prefer  to 
furnish,  in  the  stead  of  this  security,  a  special  mortgage  on  unin- 
cumbered property  of  a  value  sufficient  to  serve  as  a  guarantee  for 
his  administration. 

If  the  person  appointed  administrator  shall  sufier  ten  days  to 
elapse  after  his  appointment,  without  furnishing  the  security 
required,  the  judge  shall  forthwith  and  ex  officio  appoint  a  successor, 
as  if  no  snch  administrator  had  been  appointed. 

Art.  1042.  [1035. J — In  the  choice  of  the  administrator  the  pre- 
ference sIimU  be  given  to  the  beneficiary  heir  over  every  other  person, 
if  he  be  of  age  and  present  in  the  State. 

Art.  1043.  [1036.] — If  there  be  two  or  more  beneficiary  heirs  of 
age  and  present  in  tiis  State,  the  judge  shall  select  one  or  two  he 
shall  consider  the  most  solid,  for  the  administration  of  the  suo- 
oession. 

Art.  1044.  [1037.] — If  all  the  beneficiary  heirs  be  minors,  their 
tutors  can  claim  the  preference  for  the  administrati<m,  and  it  shall 
be  given  them,  under  the  charge  of  their  being  personally  respon- 
sible for  theiP  acts  of  administration,  and  giving  securit3%  as  beftire 
required,  though  these  tutors  should  be  the  father  or  mother  of  the 
minors. 

Art.  1045.  [1038.] — If  the  beneficiarj^  heirs  are  absent,  but  repre- 
fsented  in  the  State,  their  attorneys  in  fact  can  claim,  in  the  name 
of  their  constituents,  the  preference  for  the  administration  over 
every  creditor  of  the  succession,  provided  they  have  a  special 
power  to  accept  or  reject  this  succession,  or  a  general  power  to 
accept  or  reject  all  successions  which  may  fall  to  their  principals. 

Art.  1046.  [1039.] — In  case  there  be  neither  beneficiaiy  heir, 
special  attorney  in  fact,  nor  tutor  of  the  heirs,  who  will  or  can  accept 
the  administration  or  give  the  necessary  securities,  it  shall  be  given 
to  one  or  two  of  the  creditors,  whom  the  judge  shall  choose  from 
among  those  who  have  first  claimed  this  charge. 

Art.  1047.  [1040.J — If  there  be  several  heirs  to  a  succession,  some 
of  whom  have  accepted  unconditionally,  and  others  claim  the  benefit 
of  the  term  for  deliberating,  the  judge  of  the  place  where  the  succes- 
sion is  opened  shall,  notwithstanding,  cause  an  inventory  to  be 
made  of  the  effects  of  the  succession,  and  shall  appoint  an  adminis- 
trator to  manage  them,  uniil  a  partition  of  the  same  be  made  amorg 
the  heix's. 

Art.  1048.  [1041.] — The  security  to  be  given  by  every  adminis- 
trator thus  named  shall  be  one-fourth  beyond  the  estimated  value  of 
the  movables  and  immovables,  and  of  the  credits  comprised  in  the 
inventoiT,  exclusive  ot  the  bad  debts.  By  bad  debts  are  understood 
those  which  have  been  prescribed  against,  and  those  due  by  bank- 
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rnpta  who  have  surrendered  no  property  to  be  divided  among  their 
credit  or-*. 

Art  1049.  [1042] — ^The  administrators  thus  chosen  have  the 
same  powers  and  are  subject  to  the  same  duties  and  responsibilities 
as  the  curators  of  vacant  estates,  under  the  modifications  hereafter 
made. 

Art.  1050.  [1043.] — ^The  term  given  to  the  beneficiary  heir  to 
deli  borate  whether  he  will  accept  or  reject  the  succession,  shall  be 
thirty  days  from  the  day  on  which  the  inventory  is  finished. 

If  there  have  been  inventories  made  in  difierent  parishes,  the 
term  commencps  from  the  day  the  last  of  them  is  finished. 

Art.  105 1 .  [1044.] — The  administrator  can  not  sell  the  immovables 
of  the  succession  committed  to  his  charge  until  the  term  for  dehb- 
erating  has  expired;  aud  as  to  movables,  if  there  be  any  liable  to 
be  wasted  or  expensive  to  keep,  he  can  sell  them  on  the  special 
authorization  of  the  judge,  at  public  auction,  after  advertisement 
during  the  time  and  in  the  manner  prescribed  by  law. 

Nevertheless  the  judge  can  authorize  the  administrator  to  sell,  in 
the  same  manner,  movable  effects  which  might  be  preserved,  if  it  be 
necessary  to  dispose  of  the  whole  or  part  of  them  in  order  to  pay 
debts,  the  payment  of  which  is  urgent. 

Art.  1052.  [1045.] — During  the  term  for  deliberating,  the  benefi- 
ciary heir  can  not  be  compelled  to  assume  the  quality  of  heir,  nor 
can  any  judgment  be  rendered  againt  him.  If  he  renounces  at  the 
expiration  of  the  term,  or  before,  the  costs  by  him  lawfully  incurred 
to  obtain  the  benefit  of  inventory  up  to  the  renunciation,  are  at  the 
expense  of  the  succession.  » 

Aj5T.  1053.  [1046.] — Nevertheless,  the  creditors  of  the  deceased 
may  institute  their  suits  against  the  administrator  of  the  success 
sion;  but  on  the  exception  being  made  by  the  admiuistrator  that  the 
beneficiary  heir  is  within  the  time  for  deliberating,  the  proceedings 
shall  be  stayed  until  the  expiration  of  the  term,  and  imtil  the  heir 
has  decided. 

Ajtt.  1054  [1047.1 — ^The  effect  of  the  benefit  of  inventory  is  that 
it  priv^s  the  heir  the  advatitap^e: 

1.  Of  being  discharged  from  the  debts  of  the  succession  by 
abandoning  aJl  the  effects  of  the  succession  to  the  creditors  and 
l^atees; 

2.  Of  not  confounding  his  own  effects  with  those  of  the  succes- 
sion, and  of  preserving  against  it  the  right  of  claiming  the  debts 
due  him  from  it. 

Art.  1055.  [1048.] — At  the  expiration  of  the  term  for  deliberating, 
the  creditors  and  legatees  of  the  succession  can  compel  the  heir  to 
decide  whether  he  accepts  or  rejects  the  succession,  and  they  shall 
present  a  petition  to  this  effect  to  the  judge  of  the  place  where  the 
Buccession  is  opened,  who  shall  cause  the  beneficiary  heir  to  be  cited 
to  answer  thereto. 

Abt.  1056.  [1019.] — If,  on  this  demand,  the  beneficiary  heir 
declares  that  he  accepts  the  succession  simply,  all  the  effects  which 
compose  it  must  immediately  be  delivered  to  him,  but  then  he 
becomes  responsible  for  the  debts  of  the  succession,  not  only  to  the 
amount  of  the  effects  thereof  but  personally  and  out  of  his  own 
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property,  and  the  creditors  of  the  deceased  can  obtain  judgment 

against  him. 

Abt.  1057.  [1050.]-^In  case  the  heir  makes  default  on  this  demand, 
he  shall  be  considered  as  unconditional  heir,  and  be  bound  as  such. 

Abt.  1058.  [1051.] — But  if  the  heir  declares  that  he  is  not  willing 
to  accept  the  succession,  otherwise  than  under  the  benefit  of  an 
inventory,  the  person  appointed  administrator  of  the  estate,  whether 
it  was  tiie  heir  himself  or  any  other  individual,  shall  proceed  to  the 
sale  of  the  property  of  the  succession,  and  to  the  settlement  of  its 
affairs,  as  prescribed  in  the  following  articlea  The  benefic.ary  heir 
shall,  at  the  time  of  such  settlement,  have  a  right  to  be  paid,  as  any 
other  creditor,  all  debts  due  him  by  the  deceased,  and  shall  more- 
over be  entitled  to  the  balance  of  the  proceeds  of  the  die  of  the 
estate,  if  any  such  balance  be  left  after  payment  of  all  the  debts  and 
charges  of  the  succession. 

Art.  1059.  [1052.] — If,  on  the  contrary,  the  beneficiary  heir 
renounces  in  due  form,  he  preserves  all  the  rights  he  has  against 
the  succession,  if  he  is  a  creditor;  and  in  case  he  has  been  originally 
appointed  administrator  of  the  succession,  he  shall  continue  to  man- 
age it  in  this  capacity,  even  if  he  is  not  a  creditor  of  the  deceased. 

Abt.  1060.  [1053.1 — If,  on  the  renunciation  of  the  beneficiary  heir, 
the  heirs,  called  to  the  succession  on  his  default,  accept  the  succes- 
sion, they  shall  be  admitted  thereto,  and  they  shall  have  the  right  to 
enjoy  that  part  of  the  term  for  deliberating  which  had  not  expired, 
should  the  heir  renounce  before  its  expiration. 

But  if  the  term  has  expired,  the  heirs  can  not  obtain  a  prolongation 
of  it,  but  must  immediately  decide  whether  they  accept  or  reject  the 
succession,  as  is  provided  for  above.  ^ 

Art.  lOGl.  [1054.] — If  the  heir  secrete  anything  belonging  to  the 
succession,  or  haa  knowingly,  and  in  bad  faith,  failed  to  include  in 
the  inventory  any  of  the  eSects  of  the  succession,  he  is  deprived  of 
the  benefit  of  inventory. 

Abt.  1062.  [1055.] — ^As  soon  as  the  beneficiary  heir  has  renounced 
in  due  form,  if  no  heirs  present  themselves  to  accept  the  succession 
on  his  default,  or  if  they  themselves  renounce,  the  administrator 
shall  cause  the  immovables  and  other  effects  of  the  succession, 
remaining  undisposed  of,  to  be  sold  on  the  authorization  of  the 
judge,  and  after  advertisement  during  the  time  and  in  the  manner 
prescribed  by  law. 

Art.  1063.  [1056.] — After  the  sale  of  the  effects  of  the  succession 
thus  made,  the  admmistrator  shall  render  his  account  to  the  judge 
who  has  appointed  him,  whose  duty  it  is  to  examine  and  correct  or 
approve  of  the  same ;  but  the  administrator  can  not  pay  the  debts 
or  legacies,  even  when  there  are  sufficient  funds,  without  being 
authoiizcd  by  the  judge  to  that  effect. 

If  there  be  sufficient  funds,  the  administrator  shall  present  to  the 
judge  a  statement  of  the  payments  to  be  made,  in  which  he  shall 
include  the  debts  before  any  legacies;  and  if  the  funds  in  hand  are 
not  sufficient  ibr  the  payment  of  the  debts,  he  shall  make  a  plan  of 
the  distribution  to  be  made  among  the  privilefs^ed  and  mortgage 
creditors,  according  to  thQ  order  of  the  privileges  and  mortgagesi^ 
and  showing  the  dividend  due  to  eacL 
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Abt.  1064  [1057.] — ^The  judge,  on  the  demand^of  the  administra- 
tor, shall  order  that  the  creditors  and  legatees  of  the  succession  be 
notified  to  show  cause,  if  any  they  have,  within  ten  days, 
why  they  should  not  be  paid  conformably  with  the  authoriza- 
tion solicited  by  the  administrator,  or  according  to  the  tableau  d 
distribution  by  him  presented. 

Anr.  1065.  [1058. J — If,  in  ten  days  aft^r  this  notice,  there  is  no 
opposition  on  the  part  of  the  creditors  or  legatees,  the  adminintrator 
shall  proceed  to  the  payment,  in  conformity  with  the  anthorization 
by  him  obtained,  or  the  tableau  of  distribution  which  he  has 
presented,  and  which  the  judge  shall  cause  to  be  homologated. 

Abt.  1066.  [1059.] — If,  on  the  contrary,  there  is  any  opposition  to 
the  payment  or  to  the  tableau  of  distribution,  the  judge  shall  decide 
thereon  in  a  summary  manner;  but  if  his  decision  be  appealed 
from,  the  administrator  can  make  no  payment,  until  final  judgment 
be  rendered  thereon. 

Abt.  1067.  [1060.] — ^When,  after  payment  has  thus  been  made, 
new  creditors  present  themselves,  who  have  not  made  themselves 
known  before,  if  there  be  not  funds  sufficient  to  pay  them  in  the 
hands  of  the  administrator,  they  can  obhge  the  legatees,  who  have 
been  paid,  to  return  their  legacies  entirely,  or  a  due  proportion 
thereof,  in  order  to  satisfy  their  debts  with  interest  and  costs. 

Abt.  1068.^[1061.] — ^But  if  the  sums  thus  returned  by  the  legatees 
are  not  sufficient  to  pay  the  creditors  who  have  thus  presented  them- 
selves,  or  if  there  aie  no  legatees,  these  creditors  have  a  direct  action 
against  the  other  creditors  who  have  been  paid,  to  oblige  them  to 
make  up  to  the  former  a  sum  equal  to  that  wnich  the  former  would 
have  received,  had  they  presented  themselves  befote;  provided  that 
the  creditors,  who  have  been  paid  in  virtue  of  a  privilege  or 
jnortgage,  can  pot  be  obliged  to  make  this  contribution,  by  new 
creditors  who  have  neither  privilege  nor  mortgage. 

But  this  action  of  the  creditors  who  have  not  been  paid,  against 
the  creditors  and  legatees  who  have  been  paid,  is  barred  by  the  lapse 
of  three  years  from  the  date  of  the  order  or  definitive  judgment  by 
virtue  of  which  such  payment  has  been  made.  In  all  these  cases, 
these  creditors  have  no  right  to  sue  the  administrator,  who  has  made 
the  payment  by  order  of  the  court,  and  according  to  the  forms 
herein  prescribed. 

Abt.  1069.  [1062.] — The  administrator  shafl  be  allowed,  on  the 
settlement  of  his  account,  a  commission  of  two  and  one^haif  per 
cent  on  the  amount  of  the  inventory  of  the  effects  of  the  succession 
committed  to  his  charge,  deduction  being  made  of  the  bad  debts. 

If  there  are  two  administrators,  they  divide  this  commission. 

Abt.  1070.  [1063.] — The  expenses  of  the  seals,  if  th^y  have  been 
affixed,  of  the  inventory  and  sale,  and  of  thid  account  rendered  by 
the  administrator,  and  other  charges  of  the  same  kind,  are  at  the 
cost  of  the  soccession. 
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SEonoN  4. 
Qf  the  Accepianoe  of  Successhns  by  Orediion, 

Abt.  1071.  [1064.] — ^When  the  creditors  wish  to  be  authorized  to 
accept  a  succession,  which  their  debtor  refuses  to  accept,  or  which 
he  has  renounced  to  their  prejudice,  they  must  present  a  petition  to 
the  judge  of  the  place  where  the  succession  is  opened,  to  obtain  the 
authorization  necessary  for  that  purpose,  after  the  debtor  or  his 
representative  has  been  duly  cited,  or  a  counsel  appointed  for  him, 
if  he  is  absent,  by  the  judge. 

Abt.  1072.  [1065.] — I^  on  this  demand,  it  is  proved  to  the  judge 
that  the  debtor  refuses  to  accept  the  succession,  or  has  renounced  it 
to  the  prejudice  of  his  creditors,  he  is  bound  to  authorize  the 
creditors  to  accept  it  in  his  stead;  and  it  is  the  duty  of  the  judge 
to  cause  immediately  to  be  made  an  inventory  of  the  effects  of  the 
succession,  to  appoint  an  administrator  to  manage  them,  sell  them 
and  pay  the  creditors,  on  his  giving  good  and  sufiScient  security  for 
the  fidelity  of  his  administration,  as  in  the  case  of  acceptance  with 
the  benefit  of  inventory. 

AsT.  1073.  [1066.] — After  having  paid  the  creditors,  deducted  hia 
oommission  and  other  lawful  expenses,  if  there  remains  a  balance 
in  the  hands  of  the  administrator,  he  shall  pay  it  over  to  the 
presumptive  heir,  if  the  latter  has  not  renounced  the  succession,  or 
to  the  heirs  who  inherit  on  his  default,  if  he  has  renounced  it 

Art.  1074  [106T.] — ^The  creditors,  who  thus  accept  a  succession  in 
tiie  name  of  their  debtor,  are  considered  as  accepting  it  under  benefit 
of  inventory. 

CHAPTER  7. 
0/  the  Seeds,  and  of  (he  Affixing  and  Baising  of  the  Same, 

Art.  1075.  [1068.] — ^By  seals,  in  matters  of  succession,  is  ondeiv 
stood  the  placing,  by  the  proper  officer,  of  seals  on  the  effects  of  & 
succession  for  the  purpose  of  preserving  them,  and  for  the  interest 
of  third  persons.  The  seals  are  affixed  by  order  of  the  judge  havings 
jurisdiction. 

Art.  1076.  [1069.] — The  seals  must  be  placed  on  the  bureaus,  cof- 
fers, armoirs,  and  other  things  which  contain  the  effects  and  papera 
of  the  deceased,  and  on  the  doors  of  the  apartments  which  contain 
these  things,  so  that  they  can  not  be  opened  without  tearing  off, 
breaking  or  altering  the  seals. 

Art.  1077.  [1070  ] — The  judge  may,  either  ex  officio  or  at  the 
request  of  the  parties,  order  the  Hffixiag  of  the  heals.  The  seals  are 
afiixi  d  by  the  recorder  of  the  parish,  a  notary  pubLc,  or  a  justice  of 
the  peace. 

Art.  1078.  [1071.] — The  seals  are  affixed  at  the  request  of  the 
parties,  when  a  widow,  a  testamentary  executor,  or  any  other  person 
who  pretends  to  have  any  interest  in  a  succession  or  community  of 
property,  requires  it 

Art.  1079.  [1072.]— The  seals  are  affixed  ex  officio,  when  the 
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presnmptiTe  heirs  of  the  deceased  do  not  all  reside  in  the  place 
"wliere  he  died,  or  if  any  of  them  happen  to  be  absent. 

Akp.  1080.  [1073.] — Whoever  has  knowledge  of  the  death  of  a 
person,  whpse  heirs  are  not  all  in  the  place,  is  boond  to  give  imme- 
diate notice  thereof  to  the  judge  haying  jurisdiction. 

Art.  1081.  [1074] — If  a  person  dies  in  the  house  of  any  one  who 
keeps  boarders  or  gives  lodging  for  money,  and  the  latter  neglects  or 
delays  to  give  notice  of  the  decease,  as  is  prescribed  in  the  precediog 
article,  he  sha  1  be  responsible  for  all  damages  which  may  be  caused 
to  any  one  who  may  be  aff«*cted  by  this  neghgence,  besides  the  punish- 
ment which  is  or  may  be  pronouuced  by  the  penal  laws  in  such 
cases. 

It  is  the  same  with  a  captain  or  master  of  a  vessel,  or  other  craft, 
who  neg  ects  to  give  notice,  as  before  stated,  of  the  death  of  a  person 
deceased  on  board  his  vessel  or  craft. 

Art.  1082.  [1075.] — It  is  the  duty  of  the  officer  ordered  to  affix 
the  seals,  to  go  immediately  to  the  house  where  the  deceased  resided, 
and  to  affi!c  the  seals  in  the  presence  of  two  witnesses  of  the  neigh- 
borhood who  know  how  to  sign,  if  such  can  be  found. 

Art.  1083.  [1076  ] — The  officer  who  affixes  the  seal  must  not  him- 
self make,  and  must  prohibit  the  persons  present  from  making  any 
search  or  examinaiion  among  the  papers  or  eHects  of  the  deceased, 
even  under  the  pretext  of  searching  for  a  will. 

Art.  1084  [1077.] — The  officer  who  affixes  the  seals  ought  to  shut 
np  in  the  apartments  (the  doors  and  windows  of  which  he  must  seal) 
all  the  movables  and  effects  which  can  be  removed,  and  shall  only 
leave  out  those  for  which  the  family  of  the  deceased,  if  he  has  left 
any,  had  an  absolute  need  for  their  use,  of  which  he  shall  make  a 
list  at  the  end  of  his  proces  verbal  of  the  affixing  of  the  seals. 

Art.  1085.  [1078.] — The  proces  verbal  of  the  affixing  of  the  seals 
mustt)e  reduced  to  writing  on  the  spot  where  the  seals  are  affixed, 
and  without  leaving  i^  Tue  proces  verbal  ninst  contain  the  day  of 
the  mcmth  and  year  in  which  it  is  made,  and  be  signed  by  the  officer 
and  the  witnesses;  if  the  latter  do  not  know  how  to  sign,  mention 
of  it  must  be  made  in  the  act. 

Art.  1086.  [1079] — The  officer  who  affixes  the  seals  shall  appoint 
a,,£;uai'dian,  at  the  expense  of  the  succession,  to  take  care  of  the 
s^s,  and  of  the  efTects  of  which  a  list  is  taken  at  the  end  of  the 
proces  verbal  of  the  affixing  of  the  seals;  the  guardian  must  be  a 
per^oiT  domiciliated  in  the  place  wnere  the  se  <ls  are  affixed. 

The  officer,  when  he  retires,  must  take  with  him  the  keys  of  all 
the  t  lungs  and  apartments  upnn  which  the  seals  have  been  affixed. 

Arp.  1087.  [10:^0] — The  officer  \.  ho  has  affixed  the  seals  must 
deliver  int«i  the  court  of  the  judge  the  procen  verbal  of  the  affixing 
of  ilie  seals,  toi^ether  with  the  keys  of  the  things  and  apartments 
upon  which  he  haH  affixed  the  seals. 

Art.  1088.  [1081.] — If,  in  the  tea  days  wl.ich  follow  the  affixing 
of  tlie  seals  an  heir  presents  himself,  who  demands  that  the  seals  be 
raised,  the  judge  shall  order  it  to  be  done,  if  it  is  proved  to  him  that 
all  the  heirs  of  the  deceased  are  present  or  represented  in  the  State. 

Art.  1089.  [1082.] — ^If  it  be  a  testamentary  executor  wh« » demands 
that  the  seals  be  raised,  the  judge  ought  not  to  grant  liis  demand 
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until  he  is  satiBfied  that  the  executor  has  caused  himself  to  be  reoog- 
iiized  as  such  by  the  competent  tribunal,  and  must  oblige  him  to 
cftose  to  be  made  an  inventory  of  the  effects  on  which  the  seals  have 
been  aflBxed,  in  the  same  manner  as  he  is  obliged  to  make  the  inven- 
tory of  4he  other  effects  of  the  succession,  according  to  the  dispo- 
sitions in  this  respect  contained  in  the  title:  Of  donations  inter  vivos 
and  mortis  causa. 

Art.  1090.  [1083.]— If,  at  the  expiration  of  the  ten  days,  no  one 
presents  himself,  who  has  a  right  to  demand  the  seals  to  be  raised,  or  if 
those  who  do  [•  nt  themselves  do  not  complv  with  the  conditions 
mentioned  in  the  preceding  articles,  the  judge  of  the  place  shall  order 
the  seals  to  be  raised  and  an  inventory  made  of  the  efiects  contained 
under  them,  and  of  the  other  effects  of  the  succession  within  his 
jurisdiction,  in  the  manner  and  form  prescribed  in  the  following 
chapter. 

Ajrt.  1091.  [1084.] — ^The  raising  of  the  seals  is  done  by  the  officer 
appointed  by  the  judge,  in  the  presence  of  two  witnesses  of  the 
vicinage,  in  the  same  manner  as  for  the  affixing  of  the  seals. 

Art.  1092.  [1085.] — If  the  seals  are  found  sound  and  entire,  the 
officer,  alter  'recognizing  them,  shall  take  them  off,  shall  discharge 
the  guardian  and  deliver  the  t  ffects  to  the  heir,  executor,  or  other 
person  having  a  right  to  receive  tliem. 

Art.  1093.  [1086.]— If,  on  the  contrary,  the  officer  finds  that  the 
seals  have  been  broken  maliciously  or  altered,  he  shall  make  mention 
of  this  circumstance  in  his  proces  verbal,  and  of  the  declaration 
which  the  guardian  may  have  made  of  his  knowledge  of  the  causes 
of  the  seals  being  altered  or  broken. 

Art.  1094  [1087.] — ^Whoever  maliciously  breaks  or  alters  seals 
which  have  been  affixed  in  the  manner  before  described,  on  the 
effects  of  a  succession,  shall  be  liable  for  all  damages  which  may  be 
caused  thereby,  besides  being  exposed  to  the  punishment  prescrU>ed 
by  the  penal  lawa 

CHAPTER  a 

Of  the  Administration  of  Vacant  and  Intestate  Successions. 

SEonoN  \. 
General  Dispositions. 

Art.  1095.  [1088.] — A  succession  is  called  vacant  when  no  ono 
claims  it,  or  when  all  the  heirs  are  unknown,  or  when  all  the  known 
heirs  to  it  have  renounced  it. 

Ai^.  1096.  [1089.] — A  succession  is  called  intestate  when  the 
deceased  has  left  no  will,  or  when  his  will  has  been  revoked  or 
annulled  as  irregular. 

Therefore  the  heirs  to  whom  a  succession  has  fallen  by  the  effects 
of  law  only,  are  called  heirs  ab  intestalo. 

Art.  1097.  [1090.] — ^Vacant  successions  are  managed  by  adminis- 
trators appointed  by  courts,  under  the  name  of  curators  of  vacant 
8UCcessiou4. 
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Abt.  1098.  [1091.] — ^Intestaie  successions,  the  heirs  of  iT^hich  or- 
some  of  them  are  aosent  and  not  represented  in  the  State,  except- 
ing they  are  minors,  are  managed  by  administrators  appointed  by 
courts,  under  the  name  of  curaUyi^s  of  absent  heirs. 

Abt.  1099.  [1092.] — ^But  if  the  heirs  who  are  absent  are  minora, 
the  appointment  of  a  curator,  as  prescribed  in  the  preceding  article, 
does  not  take  place,  and  the  succession  is  administered  by  the  tutor 
who  must  be  appointed  for  the  minor  according  to  law,  under  the 
modifications  edtablished  in  the  section  of  this  title  relating  to  the 
benefit  of  inventory. 

Abt.  1100.  In  case  any  person  shall  take  possession  of  a  vacant 
succession,  or  a  part  thereof,  without  being  duly  authorized  to  that 
effect,  with  the  intent  of  convertiDg  the  same  to  his  own  use,  he  shall 
be  liable  to  pay  all  the  clebts  of  the  said  estate,  exclusive  of  the 
damages  to  be  claimed  by  the  parties  who  may  have  suffered  thereby. 

Section  2. 

<y  (he  Iiiventory  of  Vacant  and  Intestate  Suocassiyns  Su^ect  to  Admin* 

istratioTL 

Am.  1101.  [1093.] — Jt,  ten  days  after  the  opening  of  a  succession, 
no  one  presents  himself,  haviog  the  right  to  claim  the  possession  of 
ity  or  if  it  be  shown  that  all  the  heirs  of  the  deceased,  or  a  part  of 
them,  are  absent  from  and  not  represented  in  the  State,  it  is  the 
dnty  of  the  judge  of  the  place  where  the  deceased  has  left  property, 
to  order  the  scsals  raised,  if  any  have  been  afiBxed,  and  cause  an 
inventory  to  be  made  of  the  eliects  of  the  deceased  found  within  his 
jurisdiction,  in  presence  of  two  witnessoa  and  counsel  appointed  by 
nim  to  represent  the  absent  heirs. 

Abt.  1102.  [1094.] — If  any  of  the  heirs  are  present  or  represented 
in  the  State,  or  if  the  deceased  had  a  community  of  goods  or  com- 
mercial partnership  with  any  one,  the  ofHcer  who  makes  the  inventory 
is  boimd  to  notify  these  heirs  or  partner^  or  their  attorneys  in  fac^ 
to  attend,  if  they  think  proper,  if  they  do  not  reside  more  than 
thirty  miles  from  the  place  where  the  inventory  is  to  be  made. 

A«iT.  110?,  [1095] — If,  by  an  express  clause  in  the  act  of  part- 
nership which  the  deceased  has  entered  into,  it  be  stipulated  that 
the  partneiship  should  continue,  notwithstanding  the  death  of  one 
of  the  partners,  between  the  surviving  partner  or  partners  and  the 
heirs  of  the  deceased,  this  agreement  shall  not  prevent  the  officer  . 
from  making  an  inventory  of  the  partnership's  effects;  but  these 
partnership  effects  must  be  left  in  the  possession  of  the  surviving 
partner  or  partners,  without  requiring  from  them  any  security  for 
the  administration. 

Art.  1104.  [1096.] — Bcsid«»s  the  formalities  before  prescribed,  the 
inventory  of  the  effects  of  vacant  or  intestate  succes'«ions,  or  those 
of  which  the  heirs  are  absent  and  not  represented,  must  be  clothed 
with  all  the  forms  which  are  prescribed  for  public  inventories. 

Art.  1105.  [1097. J — ^Public inventories  are  those  which  are  accom- 
'\a..I  )d  with  the  solemnities  or  formalities  of  the  law,  and  which  are 
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made  by  the  recorder  of  the  parish  or  a  notary  public  duly  appointed 
by  the  judga 
Akt.  1106.  [1098  ] — The  public  inventory  ought  to  include: 

1.  An  exact  and  particular  description  of  all  the  effects,  movable 
and  immovable,  of  the  succession,  which  are  found  in  the  place 
where  the  inventory  is  made,  and  the  estimate  which  i-^  made  of 
each  by  appraisers  who  mast  be  appointed  and  sworn  by  the  officer 
who  makes  the  inventory; 

2.  An  exact  and  particular  description  of  all  the  titles,  books, 
credits  and  other  important  papers  found  in  the  succession,  together 
with  the  name,  surname  and  place  of  residence  of  each  debtor,  if 
ihey  be  known,  as  well  as  the  letter,  number  and  particular  mark 
under  which  each  of  these  papers  thus  inventoried  has  been  ntun- 
bcred  and  marked  by  the  officer  who  makes  the  inventory; 

8.  A  description  and  enumeration  of  the  different  bundles,  in 
which  the  other  papers  have  been  put  up  by  the  officer,  such  as 
letters  and  others,  following,  as  much  as  possible,  the  order  of  their 
dates,  and  mentioning  the  letter,  Ui^mber  or  mark  under  which  each 
of  these  bundles,  thus  inventoried,  has  been  numbered  and  marked 
by  the  officer,  as  well  as  the  number  of  papers  contained  in  each 
bundle. 

Aet.  1107^  [10D9.] — If  there  are  in  the  succession  effects  which 
belong  entirety  to  the  deceased,  and  others  which  belong  to  him  in 
part  only,  the  officer  must  make  this  distinction  iu  the  inventory. 

He  must  also  make  mention  of  the  effects  and  property  waich  are 
claimed  by  third  persons,  as  having  been  intrusted  to  the  deceased 
to  keep  on  deposit,  consi$cnment  or  otherwise,  a  I  of  which  must  be 
estimated  with  the  effects  of  the  succession,  tiough  they  can  be 
taken  out  of  the  invont  >ry,  if  the  claim  to  them  is  established. 

Art.  1103.  f  1100.] — If  UiPre  be  due  to  the  deiteased  any  debts  by 
verbal  obligations,  ur  the  titles  of  which  are  n  >t  found  in  the  suc- 
cession at  the  time  of  the  inventory,  the  officer  is  bound  to  include 
them  in  the  inrentory  among  the  active  credits  left  by  the  deceased, 
if  their  existence  has  been  proved  to  him,  either  by  the  titles  which 
may  be  found  elsewhere  than  among  t  le  effects  of  the  succession,  or 
by  the  testimony  of  witnesses,  if  the  obligations  have  been  verbaL 

Art.  1109.  [1101.] — The  public  inventory,  iu  fine,  must  be  cioihed 
with  the  following  forms: 

1.  Mention  must  be  made  therein  of  the  name,  surname,  quality, 
and  pUce  of  residence  of  the  officer  who  makes  th«  inventory,  of 
the  witnesses  who  have  as8is^ed,  of  the  appraisers  who  have  valiied 
the  property,  and  of  the  pai'ties,  if  auy,  at  whose  msiaace  the  inven- 
tory is  made. 

2.  Mention  must  be  made  of  fhe  plaf*<i  where  the  invent* )ry  Ib 
made  of  the  day,  month,  an  1  year  in  wnicU  it  is  commenced  and 
finished;  and  if  the  officer  has  employed  several  days'  sitting  or 
yacations  to  make  the  inventory,  the  date  of  each  must  bementioned. 

3.  The  inventory  must  be  terminated  by  a  recapitulation  of  all 
the  sums  and  amounts  therein  contained,  so  that  the.  whole  amount 
of  the  effects  of  the  succession  may  be  knowu. 

4.  Minutes  must  be  kept  of  the  inventory  and  be  signed  at  each 
vacation,  and  at  the  end  of  the  act,  by  the  officer  who  makes  it^  by 
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the  witnesses  and  party,  if  there  be  any;  if  not,  mention  must  be 
Hiade  of  the  causes  for  which  the  wituesaee  and  parties  have  not 
signed. 

Abt.  1110.  [1102.] — ^The  witnesses  assisting  at  pnblic  inveatories 
must  be  males  of  age  and  domiciliated  in  the  place  where  the  inven- 
tories are  made. 

Aet.  1111.  [1103.] — ^The  original  inventories  of  a  succession  must 
be  returned  into  the  court  having  jurisdiction  of  the  settlement  of 
the  succession,  and  until  then  thej  are  not  admitted  as  proof  in 
courts  of  justice. 

Art.  1112.  [1104.] — ^When  the  deceased,  who  has  left  a  vacant  or 
intestate  succession,  oc  heirs  aU  or  part  of  whom  are  absent  from 
and  not  represented  in  the  State,  has  left  effects  in  different  parishes^ 
the  officers  who  have  made  inventories  of  these  effects  within  their 
respective  jurisdictions,  are  bound  to  return  the  originals  thereof 
without  delay  and  without  recording  them  to  the  court  of  the  judge 
of  the  place  where  the  succession  is  opened;  the  expenses  for  these 
inventories  shall  be  paid  fiom  t^e  first  moneys  realized  from  tho 
succession. 

Section  3. 

Of  the  Appointmeni  of  Curators  to  Succ^fwions^  and  of  the  Security 

they  are  Bound  to  (Jiue. 

Abt.  1113.  [1105.] — When  any  one  dies  leaving  a  vacant  succes- 
sion or  heirs  absent  from  and  not  represented  in  the  State,  all 
actions,  which  could  have  been  brought  against  the  deceased,  must 
be  conmienced  or  cumulatt  d,  and  prosecuted  before  the  judge  of  the 
place  where  the  succession  is  opened,  and  brought  against  the 
curator  appointed  by  the  judge,  as  is  hereinafter  prescribed. 

Art.  1114  [1106.] — He  who  claims  the  curatorship  of  a  vacant 
succession,  or  one  of  which  the  heirs  or  part  of  them  are  absent  and 
not  represented,  must  present  bis  petition  to  that'  effect  to  the 
judge  of  the  place  where  the  succession  is  opened. 

Art.  1115.  [1107.] — ^The  judge  on  receiving  this  request  must 
order  public  nc^tice  thereof  to  be  given,  with  notice  to  a  1  those  who 
wish  to  make  opposition  thereto,  to  du  it  in  ten  days  from  the  date 
of  sach  notice. 

Art.  1116.  [1108.] — The  public  notice  to  be  given  in  this  case,  as 
in  all  other  cases  in  which  the  law  requires  it  to  be  g»veii,  must  be 
in  the  mode  required  bylaw  for  other  judicial  advertisements. 

Art.  1117.  [1110.] — When  the  adverti8<fmeiits  Bhall  be  pui  lished 
in  the  newspapern,  they  shall  be  inserted  three  different  d»}  s  b<?foro 
the  expiration  of  the  term  fixed  by  law,  if  the  term  be  of  tc  n  days» 
unless  it  be  in  the  places  where  the  newspapers  do  not  appear  often 
enough  to  repeat  the  advertisement  as  many  times  as  is  require*!  by 
this  article,  in  which  case  it  will  sullice  if  the  advert.scuieuL  bo 
inserted  as  often  as  the  gazette  appears  during  that  time. 

For  those  advertisements,  for  which  the  term  of  thirty  days  13 
fixed,  it  suffices  if  they  are  published  in  the  newspapers,  as  above 
prescribed,  once  a  week  during  that  time. 

Abt.  1118.  [1111]. — ^Whoever  wishes  to  make  opposition  to  a 
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demand  for  the  cnratorship  of  a  vacant  snccession  or  of  absent 
heirs,  must  make  it  in  ten  days  from  the  publication  of  the  notice 
of  the  demand. 

Art.  1119.  [1112.] — ^The  opposition  must  be  written  and  signed 
by  the  party  making  it,  or  his  attorney,  and  delivered  to  the  court 
of  the  judge  before  which  the  demand  for  the  curatorship  has  been 
brought;  it  shall  contain  a  brief  statement  of  the  reasons  for  which 
the  party  opposing  claims  the  curatorship  in  preference  to  the  party 
demanding  it 

Art.  1120.  [1113.] — ^The  judge  shall  determine,  in  as  snmmary  a 
manner  as  possible,  on  this  opposition. 

But  though  his  decision  be  subject  to  an  appeal,  the  curator 
Appointed  by  the  judge  may  act  as  such  notwithstanding  an  appeal, 
if  he  give  security,  as  is  hereafter  prescribed;  and  all  the  legal  acts 
done  in  his  capacity  shall  be  valid,  although  his  appointment  be 
annulled  on  the  appeal. 

Art.  1121;  [1114.]— Jn  contestations  concerning  the  curatorship 
of  vacant  successions  and  those  of  absent  heirs,  the  judge  shall 
grant  the  curatorship: 

To  the  surviving  partner  of  the  deceased,  in  preference  to  the 
heir  present  or  represented,  unless  the  partnership  has  been  a  com* 
mercial  one. 

To  the  heir  present  or  represented,  in  preference  to  the  surviving 
husband  or  wife,  if  the  deceased  was  married. 

To  the  surviving  husband  or  wife,  in  preference  to  the  creditors 
of  the  deceased;  to  the  creditors,  in  preference  to  those  who  are  not. 

Art.  1122.  [1115.] — The  partner  or  partners  of  a  commercial 
house,  having  accounts  to  render  to  the  heirs  of  their  deceased 
partner,  can  in  no  case  be  appointed  curators  to  the  vacant  succession 
or  that  of  the  absent  heirs  of  the  deceased.  It  must  be  given  to  a 
third  person,  the  surviving  partner  or  partners  having  the  right  to 
claim  the  privilege  of  liquidating  the  partnership  coucems,  as  is. 
hereafter  established. 

Art.  1123.  [1116.] — ^If  several  persons  claim  the  curatorship,  the 
jndge  shall  appoint  one  of  them  as  curator,  provided  he  has  the 
requisite  qualitications,  and  offers  sufficient  security. 

Art.  1124.  [1117.] — ^In  the  choice  to  be  made  among  several  per- 
sons, who  have  equal  rights  to  the  curatorship,  but  who  have  claimed 
it  at  different  times,  the  judge  must  give  it  to  him  who  has  first 
presented  his  demand,  if  he  offers  the  necessary  security. 

Art.  1125.  (1118. J — ^In  confestation  relating  to  the  cnratorship 
of  successions,  the  parties  who  have  failed  in  their  demands  or 
oppositions,  support  the  expense  of  them;  but  the  costs  incurred  by 
the  curator  to  cause  himself  to  be  appointed,  are  at  the  charge  of 
the  succession. 

Art.  1126.  [1119.] — The  curator  of  a  vacant  succession  or  of 
absent  heirs,  before  he  enters  on  the  performance  of  his  duties,  must 
take  an  oath,  before  the  ja(l;:;;e  who  has  appointed  him,  well  and 
&iithful1y  to  discharge  his  duties  as  such,  and  give  good  and  sufficient 
security  for  the  fidelity  of  iiis  administration. 

Art.  1127.  [1120.  — ^The  Kecurity  to  be  given  by  a  curator  of  a 
Tacant  succession  or  absent  heirs,  when  all  the  heirs  are  absent 
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from  and  not  represented  in  the  State,  is  of  one-fonrth  over  and 
above  the  amount  of  the  inventory,  bad  debts  deducted. 

Art.  1128.  [112L] — The  security  to  be  given  by  a  curator  of 
absent  heirs,  when  he  only  represents  a  part  of  the  heirs  of  the 
deoeased,  is  of  one-fourth  over  and  above  the  amount  of  the  portion 
coming  to  these  heirs,  according  to  the  inventory  of  the  succession, 
bad  debts  deducted. 

Art.  1129.  [1122.] — ^No  greater  security  can  be  required  of  the 
curator  of  a  vacant  succession  or  of  absent  heirs  than  is  required  in 
the  two  preceding  articles,  unless  new  effects  are  discovered,,  which 
had  not  b«'en  included  in  the  inventory. 

Art.  1130.  [1J23.] — The  curator  of  a  vacant  succession  or  of 
absent  heirs  may,  instead  of  the  security  recjuired  of  him,  give  a 
special  mortgage  on  immovable  property  belonging  to  him,  of  a 
sufficient  value,  which  is  unincumbered  and  situated  within  the  limits 
of  the  juiisdiction  of  the  judge  who  has  appointed  him. 

Art.  1131.  [1124] — The  property  of  the  curators  of  vacant  suc- 
cessions and  of  absent  heirs,  and  that  of  their  securities  shall  be  no 
longer  subject  to  any  general  or  tacit  mortgage  for  the  fidehty  of 
iheir  administration. 

Art.  1132.  [1125.1 — ^If  any  one,  after  having  demanded  and 
obtained  the  curatorsnip  of  a  vacant  succession  or  of  absent  heirs, 
permit  ten  days  to  elapse  after  his  appointment,  without  giving  the 
security  or  special  mortgage  required  by  law,  the  judge  shall,  on 
motion  of  the  counsel  of  the  absent  heirs,  duly  notified  to  the 
curator,  declare  him  divested  of  his  curatorahip,  and  shall  forthwith 
and  ex  officio  appoint  a  curator. 

■ 

Section  4 

Of  (he  Duties  and  Powers  of  Curators  of  Vacani  8tux)essions  and  of 

Absent  Heirs, 

Ar*.  1133.  [1126.] — Every  curator  of  a  vacant  succession  or  of 
absent  heirs  is  bound,  within  ten  days  after  his  appointment,  to  give 
public  notice  to  the  creditors  of  the  succession,  that  they  may  make 
themselves  known,  and  present  an  account  of  their  respective  claims 
and  the  titles  by  which  they  are  established. 

Art.  1134.  [1127.] — Six  months  after  his  nomination,  if  the  heirs 
do  not  appear  in  person  or  by  attorney,  the  curator  is  bound  to 
publish,  in  two  of  the  newspapers  printed  at  New  Orleans,  a  notice 
of  the  death  of  the  deceased,  whose  succession  he  administers, 
making  mention  of  the  name  and  surname  of  the  deceased,  of  his 
place  of  birth,  if  it  be  known,  of  the  place  of  his  decease,  and  of 
the  opening  of  his  succession ;  and  the  curator  shall  subjoin  to  this 
notice  his  own  name  and  address. 

Art.  1135.  [1128.] — If  the  deceased  was  in  community  or  part- 
nership with  any  one  who  has  survived  him,  the  curator  of  the 
vacant  succession  or  of  absent  heirs  is  bound,  immediately  after  his 
appointment,  to  sue  for  a  partition,  in  order  that  the  part  which 
belonged  to  the  deceased  in  the  community  or  partnership  property^ 
be  ascertained. 
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Abt.  1186.  [1129.]— When  any  one  of  the  heira  of  the  decoafied 
is  present  or  represented  in  the  State,  the  oarator  of  the  heirs  who 
are  absent  from  and  not  represented  in  the  State,  is  bound  in  the 
same  manner  as  is  prescribed  in  the  preceding  article,  to  sue  &>r  a 
partition,  in  order  to  a9certain  the  part  coming  to  the  heirs  repre- 
sented by  him. 

Awr.  1137.  [1130.] — Suits  for  partition  must  be  instituted  before 
the  judge  of  the  place  where  the  succession  is  opened,  and  the 
coproprietors  and  partners  of  the  deceased,  as  weJ  as  his  heirs, 
present  and  represented,  must  be  cited  to  appear  before  the  judge  in 
such  suits,  though  their  domicile  or  ordinary  place  of  residence  be 
out  of  the  jurisdiction  of  the  judge. 

Abt.  113s.  [1131.] — If  there  be  a  commercial  partnership,  in 
which  the  deceased  was  concerned,  the  surviving  partner,  after  the 
portion  of  the  deceased  in  the  partnership  effects  has  been  ascer- 
tained, and  the  estimate  of  it  made  on  the  inventory,  shall  have  a 
right  to  require  that  this  portion  remain  with  his  own,  in  ordor  that 
the  whole  may  be  disposed  of  for  the  common  profit  in  the  ordinary 
course  of  trade,  and  the  proceeds  applied,  as  &tr  as  is  necessary,  to 
the  payment  of  the  partnership  debta 

Art.  1139.  [1132.] — This  right  can  not  be  refused  to  the  survivinoj 
partner,  if  the  succession  of  the  deceased  partner  is  vacant,  or  if  all 
ins  heirs  are  absent  and  not  represented;  but  the  surviving  partner 
is  bound  to  give  security  to  the  curator  of  the  vacant  succession,  or 
of  absent  heirs,  to  the  amount  of  one-fourth  over  and  above  the 
estimated  value  of  the  portion  which  was  coming  to  the  deceased 
from  the  partnership  property,  according  to  the  inventory. 

Art.  1140.  [1133. J — The  surviving  partner,  who  has  thus  obtained 
the  administration  of  the  partnership  effects,  has  but  one  year 
from  the  d  y  this  administration  has  been  given  to  him,  to  sell  those 
effects  according  to  the  usual  course  of  trade,  and  to  settle  the  part- 
nership concerns. 

After  this  time  he  is  bound  to  render  an  account  of  his  adminis- 
tration to  the  curator  of  the  vacant  succession,  or  of  the  absent  heirs 
of  his  deceased  partner,  and  to  pay  to  him  the  part  due  to  the  heirs 
on  the  settlement  of  the  partnership  concerns. 

Art.  1141.  [1134.J — During  the  time  the  administration  of  the 
surviving  partner  continues,  the  curator  of  the  vacant  succussion  or 
of  the  absent  heirs  of  the  deceased  has  a  right  to  demand  from  him, 
from  time  to  time,  an  account  of  his  situation,  and  to  exercise  over 
the  partnership  affairs  the  same  superintendence  which  the  deceased, 
during  his  hfe,  could  have  exercised. 

Art.  1142.  [1135.] — The  surviving:  partner,  who  has  thus  admin- 
istered the  partnership  concerns  and  liquidated  them,  has  no  right  to 
any  commission  therefor. 

But  lawful  and  necessary  expenses  incurred  for  the  advantage  of 
the  partnership,  during  this  administration,  are  borne  by  the  suc- 
cession in  proportion  to  the  interest  of  the  succession  in  the 
partnership. 

Art.  1143.  [1136.] —If  any  one  of  the  heirs  of  the  deceased 
partner  is  present  or  represented  in  the  State,  the  sumving  partner 
lias  no  right  to  retain  his  part  of  the  partnership  property,  no  more 
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than  the  parts  of  the  other  heirs  who  are  absent,  if  the  heir  opposes 
it  and  accepts  the  succession  purely  and  simply;  unless  in  the  act  of 
partnership  it  be  stipulated  that  the  surviving  partner  shall  be 
intrjjistcd  with  the  liquidation  of  the  partnership  concerns,  for  in 
this  case  snch  a  stipulation  must  be  earned  into  effect 

Art.  114L  [1137.]— Except  in  the  case  in  which  the  surviving 
pnrtuer  of  a  commercial  house  obtains  the  administration  of  the 
pnrtuei-ship  property,  as  is  established  in  the  preceding  articles,  the 
proi)erty,  which  the  deceased  possessed  in  common  or  in  partnership 
with  otiiera,  must  be  divided,  either  in  kind  or  by  sale,  as  the  judge, 
before  wb«»m  the  suit  for  partition  is  brought,  may  order. 

Art.  1145.  [1138.]— Whether  this  partition  be  made  in  kind  or  by 
Bale,  it  must  be  made  in  the  manner  and  form  prescribed  in  the  laws 
of  this  title,  relative  to  judicial  partitions. 

Art.  1146.  [1139.] — Every  curntor  of  vacant  successions  or  of 
absent  heirs  is  prohibited  from  purchasing  by  himself  or  by  means 
of  a  third  person,  any  property,  movable  or  immovable,  intrusted 
to  his  administration,  under  the  pain  of  nulhty  and  responsibility  for 
all  (inmages  caused  thereby. 

Any  executor,  administrator,  curator  of  vacant  successions,  or 
tutor,  may  purchase  at  the  sale  of  the  effects  of  the  deceased,  whose 
-estate  he  may  rei^resent,  when  he  is  the  surviving  partner  in  com- 
munity or  ordinary  partnership,  or  an  heir  or  legatee  of  the  deceased; 
and  all  purchases  so  made  shall  be  considered  as  valid  and  binding 
as  though  made  by  any  disinterested  third  party,  and  shall  have  full 
force  against  minors,  interdicted  persons  and  married  women. 

Art.  1147.  [1140.] — Every  curator  of  a  vacant  succession  or  of 
absi'ut  heirs  is  bound  to  take  care  of  the  effects  intrusted  to  him  as  a 
pnident  administrator,  and  to  render  an  exact  and  faithful  account 
of  tlie  fruits  and  revenue  they  produce.  He  is  responsible  for  all 
damages  caused  by  his  misconduct 

Art.  1148.  [1141.] — A  curator  of  a  vacant  succession  or  of  ab«ent 
heirs,  owes  no  interest  on  the  sums  of  money  in  his  hands  belonging 
to  the  succession  which  he  administers,  but  he  is  forbidden  from 
using  them  on  his  private  account,  under  the  pain  of  dismissal  and 
responsibility  for  all  damages  caused  thereby. 

Art.  1149.  [1142.] — Curators  of  vacant  successions  and  of  absent 
heirs  are  bound  to  keep  a  book  containing  the  accounts  of  their 
administration,  which  th(*y  shall  cause  to  be  paraphed  at  the  begin- 
ning and  at  the  end,  each  pag3  to  be  numbered  by  the  judge  who 
has  appointed  them,  or  by  his  clerk,  in  which  they  shall  state,  in  the 
order  of  their  dates,  the  sums  they  mMy  receive  and  pay  for  the 
account  of  the  succession  they  administer,  or  the  heir  they  represent; 
and  also  the  debts  which  the  succession  owes,  according  to  their 
best  information. 

Art.  1150.  All  executors,  administrators,  curators  and  syndics 
shall  deposit  all  moneys  collected  by  them,  as  soon  as  the  same  shall 
come  into  their  hands,  in  one  of  the  chartered  banks  of  this  State, 
or  in  one  of  their  branches,  allowing  interest  on  deposits,  if  there  be 
one  in  the  parish.  They  shall  keep  a  bank  book  in  their  official 
name,  and  shall  on  no  account  withdraw  the  deposits,  or  any  part 
thereof  until  a  tableau  of  distribution  shall  be  homologated*  or  unless 
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ordered  by  a  competent  coart^  and  then  only  to  pay  such  debts  ss 
may  be  ordered  for  payment.  On  failure  to  comply  with  the  pro- 
visions of  this  section,  they  shall  be  condemned  jointly  and  severally 
with  their  securities  to  pay  to  the  use  of  the  estate  twenty  per  eentl 
interest  per  annum  on  the  amount  not  deposited  or  withdrawn  with- 
out aiithority,  besides  all  special  damage  suffered,  and  shall  be 
dismissed  from  oillce. 

Art.  1151.  Any  creditor  or  other  person  interested  may  at  the 
regular  sittings  of  the  courts  in  New  Orleans  and  in  the  country,  as 
well  during  the  vacation  as  the  sitting  of  the  court  having  jurisdic- 
tion, file  in  the  court  of  tht?  judge  having  jurisdiction  a  motion  to 
know  whether  any  executor,  administrator,  curator  or  syndic  has 
any  funds,  and  he  shall  be  bound  within  ten  days  to  file  a  true  state- 
ment of  hiS  accounts  and  his  bank  book,  if  he  has  one,  showing  the 
amount  of  .funds  collected  by  him,  and  on  failure  so  to  do,  shall  be 
dismissed  from  ofilce  and  pay  ten  per  cent  per  annum  interest  on 
any  sums  for  which  he  may  be  responsible. 

Abt.  1152.  [1143.] — The  exhibition  of  these  books,  thus  kept  by 
these  curators,  may  be  ordered  by  the  judge  who  has  appointed 
them,  as  often  as  he  shall  think  proper,  or  as  he  may  be  requested  to 
order  it  by  a  creditor  of  the  succession,  or  by  the  counsel  of  the 
absent  heii*s  of  the  deceased. 

AHff.  1163.  [1144.] — ^The  curator  of  a  vacant  succession  or  of 
absent  heirs,  who  wishes  to  absent  himself  from  the  State  for  a  tiiae 
exceeding  one  year,  must  cause  his  place  to  be  filled  by  some  other, 
and  render  an  account  of  his  administration  to  the  judge  who  has 
appointed  him;  otherwise  he  may  be  compelled  to  give  security  not 
to  depart  without  rendering  his  account  and  paying  the  balance  dyie, 
if  thore  be  any. 

Art.  1154.  [1145.] — ^The  curator,  administrator  or  executor  who 
only  wishes  to  be  absent  for  a  time,  ought  not  to  lose  the  admihis- 
tration  of  the  succession  on  that  account;  provided  he  leave  with 
some  person  residing  in  the  parish  where  the  succession  is  opened, 
or  in  an  adjoining  parish,  his  general  and  special  power  of  attorney, 
to  represent  him  in  all  the  acts  of  his  administration,  and  deposit  an 
authentic  copy  of  his  power  of  attorney,  before  his  departure,  in  the 
office  of  the  recorder  of  mortgages  in  and  for  the  parish  where  such 
succession  has  been  opened,  which  power  of  attorney  shall  be  duly 
registered. 

Abt.  1155.  [1146.] — ^The  curators  of  vacant  successions  and  of 
absent  heirs  act  in  their  names  and  quality,  in  all  contracts  or  other 
proceediugs  in  which  the  succession  or  the  heirs  which  they  repre- 
sent are  interested,  and  appear,  in  all  suits,  in  which  they  are  obliged 
to  act  in  that  capacity,  either  as  plaintiffs  or  as  defendants. 

Art.  1156.  [1147]. — The  powers  of  curators  of  vacant  successions 
and  of  absent  heirs,  when  the  latter  are  all  absent  from  and  not 
represented  in  the  State,-  extend  to  all  the  effects  of  the  succession. 

Art.  1157.  [1148.] — The  powers  of  curators  of  absent  heirs,  who 
only  represent  some  of  th^  heirs  of  tlie  deceased,  extend  only  to  the 
poition  which  comes  to  these  heirs  by  the  partition  made  of  the 
effects  of  the  succession. 

Until  this  partition  is  made,  these  curators  have  no  other  power 
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oyer  the  effects  of  the  succession  than  that  which  a  coproprietor  Yms 
OTor  the  undivided  property  which  he  possesses  in  common  with 
otiiier  persona. 

Section  5. 

Of  the  Causes  for  which  a  Curafor  of  a  Succession  may  he  Dismissed 

or  Superseded, 

Akt.  1158.  [1149.] — ^The  curator  of  a  vacant  sncoession  or  of 
absent  heirs  must  be  dismissed  by  the  judge  who  has  appointed  him: 

1.  If  he  is  unfaithful  in  his  administratioD,  or  if  it  be  proved  that 
lie  has  made  use  of  moneys  mtruuted  to  him  as  curator  for  his  private 
account. 

2  If  he  absent  himself  for  a  time  exceeding  one  year  without 
having  provided  for  his  phice  being  filled  by  another,  and  rendered 
his  account. 

3.  If  he  absent  himself  temporarily  from  the  State  without  having 
left  a  special  power  of  attorney  with  some  one  to  represent  him  in 
his  administration  as  curator,  and  the  succession  suffers  any  injury 
thereby; 

4.  If  the  judge  of  the  place  where  the  succession  is  opened, 
orders  him  to  pi'oduce  his  account  book,  wJiich  he  ought  to  keep  ior 
the  succession,  and  he  refuses  or  neglects  to  obey  this  order; 

5.  If  he  fails  to  keep  a  bank  book  and  to  comply  with  article  1150 
of  this  Code.  * 

Art.  1159.  [1150.] — ^The  curator  may  be  superseded  by  the  judge 
who  has  appointed  lum : 

r.  If,  three  days  after  having  been  appointed  curator,  he  refuses 
or  neglects  to  give  the  security  required  of  hina  by  law; 

2.  If,  after  his  appointment,  he  has  failed  or  obtained  a  respite 
from  his  creditors; 

3.  If,  in  his  administration,  he  commit  any  faults  which  prove 
his  incapacity  or  negligence. 

Art.  1160.  1 1151.] — In  those  cases  in  which  the  judge  shall  think 
there  is  reason  to  dismiss  or  supercede  a  curator  of  a  vacant  sue* 
cession  or  of  absent  heirs,  or  shall  be  required  to  dismiss  or  supersede 
him  by  any  party  interested,  he  is  bound  to  charge  the  counsel  of 
the  absent  heirs  to  institute  a  suit  to  that  effect  before  him,  and  the 
counsel  is  bound  to  institute  it  accordingly. 

The  decision  of  the  judge  on  this  question,  is  subject  to  an  appeal, 
but  may  be  previously  executed  notwithstanding  the  appeal. 

Art.  1161.  [1162.] — In  all  cases  of  appeal  to  the  Supreme  Court 
from  the  decisions  relating  to  the  administration  of  the  property  of 
minors,  of  persons  interdicted,  of  absent  persons,  the  amount  or 
value  of  the  succession  or  of  the  property  admiuisteredi  shall  deter- 
mine whether  that  court  has  jurisdiction  or  not 
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Seotion  6. 

Of  the  Sale  of  the  Effects  and  of  the  SelUement  of  SucGessions  Aiminr 

islered  by  Curators. 

Abt.  1162.  [1153.] — When  there  are  in  a  vacant  succession,  or  a 
Buccession  in  which  the  heirs  or  part  of  them  are  absent  from  and  not 
represented  in  the  State,  movable  effects  which  are  perishable  or 
costly  to  keep,  the  judge  of  the  place  where  the  succession  is  opened, 
can,  before  a  curator  is  appointed,  order  the  sale  of  them  in  the  form 
and  manner  hereafter  prescribed. 

Art.  1163.  [1154."] — The  curator  is  bound,  in  ten  days  after  his 
appointment,  to  demand  that  all  the  remaining  movable  ejects  found 
in  the  succession  intrusted  to  his  administration,  be  sold. 

Art.  1164.  [1155.] — ^With  respect  to  immovables  belonging  to  the 
succession,  the  curator  is  bound  to  wait  thirty  days  after  his  appoint- 
ment, before  he  demands  the  sale  of  them,  in  order  that  he  may 
know,  from  the  information  he  may  get  concerning  the  debts  of  the 
BUCcession,  if  it  be  necessary  to  sell  them  in  order  to  pay  the  debta 

Art.  1165.  [1156.] — ^At  the  exuiration  of  the  thirty  days,  if  the 
amount  of  debts  known  is  such  that  it  is  necessary  to  sell  the  whole 
or  a  part  of  the  immovable  property  which  belongs  to  the  succession, 
the  curator  shall  present  his  petition  to  the  judge  who  has  appointed 
him,  to  obtain  an  order  for  the  sale  of  this  property,  or  of  such  a 
part  as  may  be  necessary  to  pay  the  debts  of  the  succes!?ion. 

Art.  1166.  [1157.] — This  petition  of  the  curator  must  be  notified 
to  the  counsel  of  the  absent  heirs,  and  the  judge,  after  having  heard 
him,  shall  order  the  sale  of  all  or  such  part  of  the  immovables  which 
belongs  to  the  succession,  as  may  appear  to  him  necessary  in  order 
to  discharge  the  debts. 

AjRT.  116T.  [1159.] — ^In  all  cases  in  which  the  sale  is  ordered  of 
property  belonging  to  vacant  successions  or  to  those  of  which  any  of 
the  heirs  are  absent  from  and  not  represented  in  the  State,  the  sale 
shall  be  made  at  public  auction,  to  the  last  and  highest  bidder,  after 
the  advertisements  and  publications  required  by  law,  to  wit:  ten  days 
for  movables  und  thirty  days  for  immova  les. 

Art.  1168.  [1158.] — ^If  it  is  not  necessary  to  sell  the  property 
engaged  in  agriculture,  belonging  to  the  succession,  in  order  to  pay 
the  debts,  it  must  be  preserved,  and  administered  by  the  curator  f*»r 
the  account  of  the  absent    heirs  for  one  year  after  his  appointment 

Art.  1169.  [1202.] — If,  at  the  expiration  of  a  year  from  the 
appointment  of  a  curator  of  a  vacant  succession  or  absent  heirs, 
there  be  immovables  belonging  to  the  succession  which  have  not  been 
Bold,  the  judge  is  bound,  on  the  request  of  the  curator,  to  order  the 
Bale  of  them  to  bo  made  at  public  auction,  at  the  periods  and  after 
the  advertisements  and  publications  prescribed  by  law,  at  one  and 
two  years*  credit,  and  with  the  proper  securities. 

Art.  1170.  [1203.] — Before  proceeding  to  this  sale,  the  judge  is 
bound  to  cause  the  property  which  is  to  be  disposed  of  according  to 
the  preceding  article,  to  be  estimated  by  experts  by  him  appointed 
and  sworn;  and  if,  at  the  sale,  two-thirds  of  the  esiimated  value  be 
not  offered  for  it,  the  sale  shall  be  suspended,  and  the  curator  is  bound 
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to  have  it  again  exposed,  after  the  same  time  of  notice,  advertise- 
ments  and  publications  prescribed  by  law,  at  one,  two  and  three 
jears'  credit;  bat  then  the  property  must  be  sold  at  the  price  offered. 

Art.  1171.  Representatiyes  of  successions  shall  have  the  right  to 
canne  sales  of  the  property  administered  by  them  to  be  made  either 
by  the  sheriff  or  an  auctioneer,  or  to  make  it  themselves;  but  in  the 
event  of  making  the  sales  themselves,  they  shall  receive  no  commis- 
sion therefor. 

Abt.  1172.  [1160.]— If  the  succession  which  is  administered  by  a 
curator  is  insolvent,  and  the  property  is  not  suflRcient  to  pay  the 
debts  which  are  known,  the  curator  is  bound  to  apply  to  the  judge, 
who  has  appointed  him,  for  an  order  for  a  meeting  of  the  creditors  of 
the  snccession,  at  the  office  of  some  notary  who  shall  be  named  for 
that  purpose,  in  order  to  deliberate  on  the  most  advantageous  manner 
of  seUing  the  effects  of  the  succession. 

Art.  1173.  [1161.] — This  meeting  shall  be  called  by  citation  to  the 
creditors  who  reside  in  the  State,  in  ten  days,  if  all  the  creditors 
reside  within  the  jurisdiction  of  the  judge  who  grants  the  order,  and 
in  thirty  days,  if  any  of  them  reside  out  of  his  jurisdiction. 

Art.  1174.  [1162.] — ^Notice  of  the  meeting  shall,  besides,  be  given 
by  publications  made  in  the  manner  required  for  judicial  advertise- 
ments; and  if  there  be  creditors  absent  from  the  State,  there  shall  be 
appointed  a  counsel  to  represent  them  in  the  meeting  of  the  creditors, 
and  in  the  acts  which  may  grow  out  of  it 

Art.  1175.  [1163.] — ^If,  at  the  meeting  of  the  creditors  thus  assem- 
bled, the  creditors  by  privilege  or  mortgage  require  that  the  sale  of 
the  effects  be  made  for  cash,  their  wish,  in  this  respect,  shall  prevail 
over  that  of  the  other  creditors. 

But  as  to  the  ordinary  creditors,  if  a  majority  of  them  in  amount 
(or  in  number,  if  their  debts  on  one  side  and  on  the  other  are  equal), 
wish  that  the  sale  be  made  on  certain  terms  of  credit,  the  opinion  of 
this  majority  prevails. 

Art.  1176.  [1164.] — ^When  the  creditois  have  thus  given  their 
opinion,  the  curator  shall  deposit  a  copy  of  the  proceedings  at  the 
court  oi  the  judge  who  has  ordered  the  meeting,  and  demand  the 
homologation  of  them. 

Art.  1177.  [1166.] — ^The  judge,  on  homologating  the  proceedings, 
is  bound  to  order  to  be  sold  for  cash  so  much  of  the  property  of  the 
succession  as  will  be  sufficient  to  pay  the  creditors  by  privilege  or 
mortgage  with  interest  and  costs,  if  they  require  the  sale  to  be  thus 
mada 

But  with  regard  to  the  excess  of  the  price  of  the  sale  of  the  prop- 
erty above  the  sum  necessary  to  pay  the  privilege  and  mortgage 
creditors,  the  judge  shall  grant  such  terms  of  credit,  and  exact  such 
security  for  the  payment  as  the  majority  of  the  ordinary  creditors 
shall  have  determined  upon,  as  is  before  said. 

Abt.  1178.  [1166.] — ^In  case  of  a  vacant  succession,  or  of  a  succes- 
sion of  which  ail  or  a  part  of  the  heirs  are  absent  from  and  not  rep- 
resented in  the  State,  when  the  succession  is  administered  by  a 
curator,  the  creditors  are  not  permitted  to  appoint  syndics  under 
the  pretext  that  the  succession  is  insolvent^  the  curator  supplying  the 
place  of  syndic  in  this  respect 
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Abt.  1179.  [1 167.] — The  curator  of  a  yacant  saccession  or  of  absent 
heirs  can  not  pay  the  debts  of  the  saccession,  save  some  privileged 
debts  excepted  by  law,  until  three  months  after  the  succession  is 
opened,  and  only  in  the  manner  prescribed  in  the  following  articles. 

Abt.  1180.  [1168.] — ^When  the  time  for  the  payment  of  the  debts 
of  the  snccession  is  arriyed,  if  the  curator  has  sufficient  funds  to  pay 
all  the  creditors  who  have  presented  themselves  or  made  themselves 
known,  with  interest  and  costs,  he  is  bound  to  present  his  petition  to 
the  judge  who  has  appointed  him,  to  be  authorized  to  pay  the  credit- 
ors according  to  a  statement  which  he  shall  annex  to  his  petition, 
mentifming  the  names  and  places  of  residence  to  the  creditors,  and 
the  several  sums  due  to  each. 

Art.  1181.  [1169.1 — ^If,  on  the  contrary,  the  curator  has  not  suffi- 
cient funds  to  pay  all  the  creditors  of  the  succession,  he  shall  annex 
to  his  petition  a  tableau  of  the  distribution  which  he  makes  of  tiie 
funds  in  his  hands,  among  the  creditors,  according  to  the  order  of 
their  privileges  and  mortgages,  or  by  contribution  among  the  ordinary 
creditors,  and  shall  conclude  with  a  prayer  to  be  authorized  to  pay 
them  according  to  this  tableau. 

Art.  1182.  [1170.] — ^The  curator  shall  include  in  the  statement  of 
payments  or  tableau  of  di  tribution  the  creditors  who^e  debts  are 
not  yet  liquidated,  for  the  amount  by  them  claimed,  saving  the  right 
of  retaining  in  his  hands  the  sums  tor  which  they  are  placed  on  the 
statement  or  tableau,  until  it  be  determined  by  a  final  judgment 
what  is  due  them. 

Art.  1183.  [1171.] — 11  it  be  proved  to  the  judge  by  the  oath  of 
one  or  two  credible  witnesses  that  there  are  absent  creditors  who, 
from  the  distance  of  their  place  of  residence,  have  not  had  time  to 
make  themselves  known,  the  judge  shall  order  the  curator  to  include 
these  creditors  among  those  who  are  to  be  paid,  for  the  sums 
declared  to  be  due  bv  such  witnesses. 

Art.  1184.  [1172.] — ^The  judge  to  whom  the  curator  shall  apply 
to  be  authorized  to  pay  the  creditors  according  to  the  statement  or 
tableau  which  he  has  presented,  shall  order  that  public  notice  be 
given  of  this  request  by  publications  made  in  the  manner  required 
for  judicial  advertisements,  requiring  all  those  whom  it  may  concf*ni 
to  make  opposition,  if  they  think  fit,  in  ten  days  from  the  day  ia 
which  such  notice  is  givf»n,  to  the  application  being  granted. 

Art.  1185.  [1173.] — If  no  opposition  be  made  within  the  time 
before  mentioned,  the  judge  shall  grant  to  the  onrator  the  authori- 
zation he  has  requested,  and  the  curatjr  shall  proceed  immediately 
to  pay,  according  to  this  authorization,  all  the  creditors  whose  d^>ts 
are  liquidated  or  acknowledged. 

With  respect  to  those  creditors  whose  debts  or  not  liquidated,  be 
shall  retain  in  his  hands  the  sums  for  which  they  have  been  placed 
npon  the  statement  or  tableau,  untH  the  amount  due  is  settled  by  a 
definitive  judgment. 

Art.  1186.  [1174  ] — If,  on  the  contrary,  opposition  be  made  to 
the  granting  of  the  authorization  applied  for,  the  judge  shall  deter- 
mine thereon  in  a  summary  manner. 

Art.  1187.  [1175.] — If  the  decision  of  the  judge  thereon  be 
appealed  from,  the  curator  is  bound  to  retain  a  craffident  sum  to 
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satisfy  the  claims  on  which  the  opposition  is  made,  with  interests  and 
costs;  i)at  can  not,  nnder  the  pretext  of  this  appeal,  refuse  to  dis- 
tribute among  the  creditors,  whose  debts  or  priyileges  are  not  con- 
tested, the  surplus  remaining  after  this  sum  being  retained. 

Aet.  1188.  [1176.]— -If,  after  the  creditors  of  the  succession  have 
been  pftid  by  me  curator,  in  conformity  with  the  dispositions  of  the 
preceaing  articles,  creditors  present  themselTes,  who  have  not  made 
themselves  known  before,  and  if  there  does  not  remain  in  the  hands 
of  the  curator  a  sum  sufficient  to  pay  what  is  due  them,  in  whole  or 
in  part,  these  creditors  have  an  action  against  those  who  have  been 
paid,  to  compel  them  to  refund  the  proportion  they  are  bound  to 
contribute,  in  order  to  give  the  new  creditors  a  part  equal  to  that 
which  they  would  have  received,  had  they  presented  themselves  at 
the  time  of  the  payment  of  the  debts  of  the  succession. 

But  this  action  on  the  part  of  the  creditors  who  have  not  been 
paid,  against  the  creditors  who  have  been,  is  prescribed  by  the  lapse 
of  three  years,  counting  from  the  date  of  the  order  or  judgment,  in 
virtue  of  which  the  payment  has  been  made. 

In  all  these  cases,  the  creditors  who  have  thus  presented  th(;m- 
selves  can  in  no  manner  disturb  the  curator  on  account  of  the 
payments  he  has  made  under  the  authorization  of  the.  judge,  as 
before  stated. 

Abt.  1189.  [1177.] — ^Notwithstanding  the  provisions  of  the  prece- 
ding articles,  curators  of  vacant  successions  are  bound,  as  soon  as 
they  have  sufficient  funds  in  Land,  and  without  any  delay,  to  pay 
the  funeral  expenses,  costs  of  court,  and  the  expenses  of  the  last 
sicknecsS  of  the  deceased,  or  other  debts,  the  payment  of  which 
can  not  be  retarded;  provided,  the  accounts  of  these  charges  be 
approved  by  the  judge  who  appointed  them,  and  an  order  be  given 
by  him  for  ilieir  payment. 

Art.  1190.  [1178.] — ^If  a  succession  is  so  small  or  is  so  much  in 
debt  that  no  one  wiil  accept  the  curatorship  of  it,  the  judge  of  the 
place  where  the  succession  is  opened,  after  having  ordered  an  inven- 
tory of  the  effects  composing  it,  shall  appoint  the  district  attorney 
of  the  district  or  the  district  attorney  pro  tempore  ol  the  parish, 
curator  of  said  succession,  who  shall  cause  the  effects  to  be  sold,  and 
the  proceeds  to  be  applied  to  the  payment  of  its  debts;  the  whole  to 
be  done  in  as  summary  a  manner  as  possible  to  diminish  costs; 
provided  that  this  article  is  not  to  apply  to  successions  amounting  to 
more  than  five  hundred  dollars. 

Section  7. 

<y  the  AccoutU  to  be  rendered  by  the  Curaiora  and  the  commission 

due  to  thein. 

Abt.  119L  [1179.] — Curators  of  vacant  successions  and  of  absent 
heirs  shall,  at  least  once  in  every  twelve  months,  render  to  the  court 
from  which  they  received  their  appointment  a  full,  fair  and  perfect 
account  of  their  administration,  and  on  failure  so  to  do,  shall  be 
dismissed  from  office  and  pay  ten  per  cent,  per  annum  interest  on 
all  suma  for  which  they  may  be  responsible  from  the  date  of  the 
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expiration  of  the  twelve  months  aforesaid.  The  judgment  homolo* 
gating  the  account  shall  be  prima  foams  evidence  of  tiie  correctness 
of  the  account  homologated. 

Abt.  1192.  [1180.J — The  daties  of  the  curators  cease  when  the 
heirs,  or  other  persons  having  a  right  to  the  succession  administered 
by  them,  present  themselves  or  send  their  powers  of  attorney  to 
claim  the  succession,  and  comply  with  the  requirements  of  article 
1012. 

Art.  1193.  [1181.] — When  the  heirs,  or  other  persons  having  a 
right  to  a  succession,  present  themselves,  or  send  their  powers  of 
attorney  to  claim  it,  they  are  bound  to  cause  themselves  to  be  recog- 
nized as  such,  and  shall  be  put  into  possession  by  the  judge  of  the 
place  where  Uie  succession  is  opened,  after  having  cited  the  curator 
who  ha«  been  appointed  for  the  succession. 

Art.  1194.  [1182.] — As  soon  as  the  heirs,  or  his  attorney  in  fact 
has  been  thus  put  into  possession  of  the  succession,  or  of  the  effects 
claimed  by  him,  the  curator  is  bound  to  render  a  faithful  and  exact 
account  of  his  administration  to  him,  and  to  pay  the  balance  due, 
deducting  a  commission  of  two  and  a  half  per  cent,  on  the  amount 
of  the  efiects  of  the  succession,  or  of  the  portion  by  him  adminis- 
tered, according  to  the  inventory,  not  taking  into  the  estimate  the 
bad  debts. 

Art.  1195.  [1183] — Curators  shall  continue  in  office  until  the 
estate  shall  be  finally  wound  up.*  Any  creditor  or  person  interested 
shall  have  the  right  to  require  that  they  shall  give  new  or  additional 
security  for  the  faithCul  performance  of  their  duties  as  often  as  once 
in  every  twelve  months,  and  oftener,  if  the  court,  on  motion  to  8iat 
effect,  may  judge  it  to  be  necessary. 

Art.  1196.  [1184.] — When  the  balance  of  the  account  thus  ren- 
dered by  curators  has  been  determined  by  a  final  judgment,  they  are 
bound,  within  thirty  days  from  the  date  thereof,  if  the  heirs  have  not 
presented  themselves,  to  pay  the  same  into  the  hands  of  the  Treas- 
ufer  of  the  State,  who  shall  deliver  to  them  duplicate  receipts,  making 
mention  of  the  sum  received,  and  the  name  of  the  succession  or  heirs 
on  whose  account  it  has  been  paid. 

Art.  1197.  [1185.] — ^It  is  the  duty  of  the  judge,  who  has  thua 
definitely  fixed  the  balance  due  by  curators  of  vacant  successions 
and  of  absent  heirs,  within  fifteen  days  at  farthest,  from  the  date  of 
the  judgment  thereon  rendered,  to  address  a  copy  thereof  to  the 
Treasurer  of  the  State,  in  order  that  this  officer  may  know  the 
amount  to  be  paid  in  his  hands. 

The  judge  shall  therefore  allow,  in  the  accounts  of  these  curators, 
the  costs  to  be  incurred  for  the  copy  of  the  judgment  to  be  addressed 
to  the  Treasurer  of  the  State,  and  that  which  is  t«>  be  delivered  to 
the  curator  to  authorize  him  to  pay  the  balance  due. 

Art.  1198.  It  shall  be  the  duty  of  clerks  of  courts  to  send,  at  the 
end  of  every  year,  a  list,  certified  under  their  hands  and  seals,  of  all 
vacant  estates  which  Wi-re  op>ened  in  their  respective  parishes  during 
the  year,  with  mention  of  the  name  and  surname  of  the  deceeused,^ 
the  time  of  his  death,  the  name  and  surname  of  the  curator  or 
executor  of  the  estate,  to  tlie  Auditor  of  Public  Accounts. 

Abt.  1199.  [1186.] — ^The  curator,  who  has  paid  the  balance  of  hia 
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acooont  into  {he  hands  of  the  Treasurer  of  the  State,  shall  deposit 
one  of  the  receipts  delivered  to  him  in  the  court  of  tiie  judge  who 
hsa  appointed  him,  and  it  is  only  on  the  exhibition  of  this  receipt 
that  he  can  cause  himself  to  be  discharged  from  his  administration 
by  the  judge,  and  obtain  a  release  of  the  security  or  mortgage  he 
has  given  for  his  administration. 

Art.  1200.  [1187.]— If,  at  the  rendition  of  this  account  by  the 
curator  to  the  judge,  the  judge  be  satisfied  that  the  succession  is 
entirely  settled,  he  shall  allow  the  curator  a  commission  of  two  and 
a  half  per  cent,  on  the  amount  of  the  inventory  of  the  effects  of  the 
succession,  or  of  the  portion  by  him  administered,  deducting  the  bad 
debts. 

Art.  1201.  [1188.] — ^Bnt  if  it  appears  to  the  judge  that  the  suc- 
cession is  not  entirely  settled,  and  that  it  will  be  necessary  to  prolong 
the  administration,  he  shall  only  allow  the  curator  the  commission  of 
two  and  a  half  per  cent  on  the  sums  received  or  recovered  by  him 
during  his  administration. 

Art.  1202.  [1189.] — ^The  commission  allowed  to  curators  of  vacant 
successions  and  of  absent  heirs  is  calculated  on  the  whole  amount  of 
the  effects  of  the  succession,  deducting  bad  debts,  if  the  succession 
is  vacant,  or  if  all  the  heirs  are  absent  from  and  not  represented  in 
the  State. 

But  when  there  are  only  some  of  the  heirs  who  are  absent  from  and 
not  represented  in  the  State,  the  commi^jBion  allowed  to  the  curator 
is  calculated  on  the  portion  of  the  effects  of  the  succession  coming  to 
those  heirs,  according  to  the  estimate  in  the  inventory,  deducting 
bad  debts. 

Abt.  1203.  [1191.  J — When  a  vacant  succession,  or  one  of  which 
the  heirs  or  part  of  them  are  absent  from  and  not  represented  in  the* 
State,  has  been  definitely  settled,  if  there  remain  in  the  hands  of  the 
curator  any  titles  or  papers  belonging  to  the  succession  or  the  heirs, 
the  judge  shall  order  them  to  be  deposited  in  court,  in  order  that 
they  may  be  delivered  to  the  heirs  or  their  attorneys  in  fact. 

Abt.  1204.  [1192.] — ^The  funds  of  vacant  successions  or  absent 
heirs,  paid  into  the  treasury  of  the  State,  remain  in  deposit  until 
claimed  by  the  heirs  or  those  having  a  right  to  them. 

These  funds  may  be  made  use  of,  but  their  reimbursement  is  pro- 
vided for  and  guaranteed  on  the  faith  of  the  State,  so  that  the  heirs, 
who  present  themselves,  meet  with  no  delay  in  receiving  them. 

Abt.  1205.  [1193  ] — ^If,  after  the  payment  into  the  hands  of  the 
Treasurer  of  the  State,  and  the  discharge  of  the  curator,  any  one 
presents  himself  having  the  right  to  claim  the  succession  or  the  pay- 
ment of  any  debts  due  him  by  the  deceased,  such  heir  or  creditor 
must  cause  his  quality  to  be  recognized,  or  his  debt  to  be  liquidated 
before  the  judge  of  the  plpce  where  the  succession  is  opened,  after 
having  cited  the  counsel  of  the  absent  heirs. 

Abt.  1206.  [1194.J — ^If  the  demand  of  the  person  claiming  the 
succession,  or  the  portion  of  it  adminisccred  by  the  curator,  be  estab- 
lished by  a  judgment,  the  Tieasurer  of  the  State  shall  pay  to  such 
person,  on  his  exhibiting  an  authentic  copy  of  the  judgment,  the 
amount  belonging  to  the  succession  deposited  in  the  treasury. 
Abt.  1207.  [1195.]— If  it  be  a  mere  debt  claimed  by  one  of  the 
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creditors *of  the  succession,  the  Treasurer  ot  the  Stafe  ^hall  pay  the 
amount  thereof  to  the  creditor,  out  of  the  funds  deposited  in  the 
treasury  belonginsr  to  the  sucoession,  on  the  exhibition  of  an  authea- 
tic  copy  of  the  judgment  establishing  his  debt,  as  is  before  said. 

Art.  1208.  [1196.] — ^If  curators  of  vacant  successions  or  of 
absent  heirs  neglect,  during  three  months  from  the  date  of  th3 
judprraent  rendered  on  their  accounts,  to  pay  the  balance  into  the 
hands)  of  the  Treasurer  of  the  State,  it  is  his  duty  to  denounce  thena 
to  the  Attorney  General  or  district  attornoy  of  the  place  of  their 
residence,  who  is  bound  to  sue  them  and  their  securities  to  compel 
the  payment  of  this  balance,  with  interest  from  the  day  on  which 
they  were  bound  by  law  to  make  such  payment. 

Art.  1209.  [1201.] — If  the  curator  of  a  vacant  succession  or  of 
absent  heirs,  who  has  been  first  appointed,  will  not  continue  to  act, 
or  if  he  dies,  absents  himself,  or  is,  by  other  means,  prevented  from 
performing  his  duties,  the  judge  of  the  place  where  the  succession  is 
opened,  may,  if  he  thinks  it  necessary  to  the  interests  of  the  succes- 
sioB,  appoint  another  curator  to  finish  the  settlement  of  the  estate. 

In  this  case  the  appointment  must  be  made  according  to  the  same 
rules  as  are  prescribed  for  the  appointment  of  curators  of  vacant 
successions  and  absent  heirs,  and  these  new  curators  have  the  same 
duties  to  perform  and  enjoy  the  same  rights  as  the  curator  first 
appointed. 

Section  8. 
0/  the  AppointmerU  of  Counsd  of  Absent  Heirs^  and  of  their  DiUiea, 

Art.  1210.  [1204.] — On  the  opening  of  a  vacant  succession,  or  of 
one  of  which  Uie  heirs  or  part  of  thom  are  absent  from  and  not 
represented  in  the  State,  it  is  the  duty  of  the  judge  ordering  inven- 
tories to  be  made  of  the  effects  of  the  succession,  to  appoint  a 
oounsel  to  the  absent  heiro  to  assist  at  the  e  inventories. 

Art.  1211.  [1206.] — The  counsel  appointed  by  the  judge  must 
immediately  after  his  appointment,  search  among  the  papers  of  the 
deceased,  and  get  all  tne  information  he  can,  to  assure  himself  of 
the  place  of  birth  of  the  deceased,  and  where  his  heirs  rcs^ide,  in 
order  to  correspond  with  them  and  g-ive  them  notice  of  the  death  of 
the  deceased,  of  the  name  and  residence  of  the  curator  appointed 
to  his  succession,  and  the  state  in  which  his  alTairs  are  left. 

Art.  1212.  [1206.] — ^The  counsel  appointed  by  the  judge  must 
immedintely  after  his  appointment  search  among  the  papers  of  the 
deceased,  and  get  all  the  information  he  can,  to  assure  himself  of 
the  place  of  birth  of  the  deceased,  and  where  his  heirs  reside,  in 
order  to  correspond  with  them  and  give  them  notice  of  the  death  of 
the  deceased,  of  the  name  and  residence  of  the  curator  appointed  to 
his  succession,  and  the  state  in  which  is  affairs  are  left. 

Art.  1213.  [1207.] — If,  in  the  interval  between  the  opening  of  the 
succession  and  the  appointment  of  tiie  curator,  there  are  auy  con- 
servatory acts  to  be  performed,  or  suits  to  be  instituted,  the  delay 
of  which  may  injure  the  succession,  the  counsel  of  the  absent  heirs 
shall  be  authorized  to  perform  such  acts,  or  institute  such  suits 
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before  any  cotirt,  on  proving  bis  appt^intment  by  ibe  certificate 
thereof  under  the  S'^al  of  the  court  which  has  appointed  bioL 

Abt.  1314*  [1208.]— When  a  suit  has  been  instituted  by  ibe 
counsel  of  the  absent  neirs  of  a  succession,  in  conformity  witii  the 
provisions  of  the  preceding  article,  and  judgment  basf  not  been 
rendered  therein  at  the  time  the  cni*ator  is  appointed,  the  cur  i  tor 
shall  not  be  obHged  to  recommence  the  sui^,  but  may  continue  it  as 
it  is,  substituting  his  name  for  that  of  the  counsel  of  the  absent 
heirs,  who  has  commenced  it. 

Abt.  1215.  [1209.] — The  counsel  of  the  absent  heirs  can  not,  if  he 
be  an  attorney,  be  engaged  in  any  suit  against  the  heirs  whom  he 
rejnresents,  as  long  as  the  succession,  to  which  these  heirs  have  a 
right,  is  administered  by  a  cm^ator  judicially  appointed. 

Abt.  1216.  [1210.] — The  counsel  of  the  absent  heirs  shall  con- 
tinue to  act  as  such  until  the  heirs  presents  themf^elves  or  send  their 
powers  of  attorney  to  claim  the  successioD,  or  until  the  curator  is 
finally  discharged. 

Abt.  1217.  [1211.] — ^Nevertheless,  {he  counsel  of  the  absent  heirs 
may  cause  himself  to  be  discharged  by  the  jadge  who  has  appointed 
him,  if  he  is  prevented,  by  any  good  cause,  from  performing  the 
dnt^  thereof. 

Art.  1218.  |1212.] — li  the  counsel  of  absent  heirs  dies,  absents 
hi^l^self  or  is  discharged,  the  judge  is  bound  to  appoint  another  coun- 
sel of  absent  heirs  in  his  stead. 

Art.  1219.  [1213.] — ^The  counsel  of  absent  heirs  hare  a  right  to 
receive  fees  or  emoluments  proportioned  to  the  pains  taken  in  the 
performance  of  their  duties,  out  of  the  funds  of  the  succession  of 
which  they  represent  the  heirs,  but  those  fees  or  emoluments  shall 
not  be  granted  to  them,  except  on  proof  being  made  of  the  services 
by  them  rendered,  and  of  the  value  thereof,  after  having  cited  the 
heirs,  if  thoy  present  themselves,  or  the  curator  appointed  to  the 
SQCcesdion  in  which  these  heirs  have  rights. 

GHAPTEB  a 

€f  the  Successiiona  of  Persona  Domiciliated  out  of  the  Slate,  and  of 
the  Tax  due  by  Foreign  Heirs,  Legatees  and  Donees. 

Sbction  1. 

0/  the  Successions  of  Persons  Domiciliated  out  of  die  Stale, 

Abt.  1220. — ^The  succession  of  persons  domiciliated  out  of  tho 
State  of  Louisiana,  and  leaving  property  in  this  State  at  their 
demise,  shall  be  opened  and  administered  upon  as  are  those  of  the 
citizens  of  the  State;  and  the  judge  before  whom  such  succession 
shall  be  opened,  shall  proceed  to  the  appointment  or  confirmation  of 
the  officer  to  administer  it  under  the  name  and  in  the  manner  pointed 
out  by  the  existing  laws. 
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SBonoN  2. 
0/  (he  Tax  Due  by  Foreign  Heirs,  LegaJtees  and  Donees. 

kst.  1221.  Each  and  eyery  person,  not  being  domiciliated  in  this 
State,  and  not  being  a  citizen  of  any  State  or  Territory  in  the  Union, 
who  shall  be  entiUed,  whether  as  heir,  legatee  or  donee,  to  the 
whole  or  any  parb  of  the  succession  of  a  person  deceased,  whether 
such  person  shaU  have  died  in  this  State  or  elsewhere,  shall  pay  a 
tax  of  ten  per  cent,  on  all  sums  on  the  yalae  of  all  property  which 
he  may  have  actually  received  from  said  succession,  or  so  much 
thereof  as  is  situated  in  tiiis  State  after  deducting  all  debts  due  by 
said  succession;  when  the  inheritance,  donation  or  legacy  consists 
of  specific  property  and  the  same  has  not  been  sold,  the  appraise- 
ment thereof  in  the  inventory  shall  be  considered  as  the  value 
thereof. 

Abt.  1222.  Every  executor,  curator,  tutor  or  administrator  having 
the  charge  or  administration  of  succession  property  belonging  in 
whole  or  in  part  to  a  person  residing  out  of  the  State,  and  not  being 
a  citizen  of  any  other  State  or  Territory,  shall  be  bound  to  retain  in 
his  hands  the  amount  of  the  tax  imposed,  and  to  pay  over  the  same 
to  the  State  Treasurer,  or  to  the  officer  appointed  by  him;  in  default 
whereof  every  such  executor,  curator,  tutor  or  administrator  and 
his  securities  shall  be  liable  for  the  amount  thereof. 

Abt.  122B.  It  shall  be  the  special  duty  of  clerks  of  courts  to  see 
that  the  tax  imposed  by  the  preceding  section  be  collected  and  paid 
over;  and  each  of  such  clerks  shall  be  bound  to  furnish  the  Auditor 
once  in  a  year,  a  statement  or  list  of  the  successions  opened  in  his 
parish,  whereof  persons  who  are  neither  residen  ^.f\  of  this  State  nor 
citizens  of  any  other  State  or  Territory  in  the  United  States,  are 
heirs,  legatees  or  donees,  in  whole  or  in  part,  and  of  the  amount 
accruing  to  such  persons,  and  any  clerk  failing  to  furnish  such 
statement)  or  to  comply  with  the  provisions  of  the  laws  relative  to 
vacant  successions,  shall  be  responsible  to  the  State  for  the  amount 
due. 

OHAPTEB  10. 
Of  Successiona  Administered  by  Syndics* 

Art.  1224.  Whenever  a  succession  shall  have  been  renounced  by 
the  heirs;  or  whenever  it  shall  be  accepted  under  the  benefit  of  an 
inventory,  and  neither  the  beneficiary  heirs,  their  attorney  in  fact 
nor  tutor  will  accept  the  administration  and  give  the  security 
required  by  law,  and  when,  after  fifteen  days'  notice  given  in  the 
usual  manner,  no  one  presents  himself  to  adm  mister  upon  the 
estate,  and  give  the  security  required,  a  meeting  of  the  creditors  of 
such  succession  shall  be  ordered  to  be  held  for  the  purpose  of  electing 
syndics  to  administer  thereon. 

Abt.  1225.  The  same  form  shall  be  observed  in  the  choice  of 
syndic,  the  sale  of  the  property,  the  administration  and  settlement 
of  the  estate^  as  are  prescribed  for  the  administi^tion  of  estates 
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ceded  by  insolvent  debtors,  saying  and  reserring  to  the  beneficiary 
heirs  all  their  rights  and  claims  as  creditors,  and  their  rights  to  any 
sorplns  which  may  remain  after  paying  the  debts  of  the  saccession* 
If  othing  herein  contained  shsdl  oe  so  construed  as  to  apply  to  suc- 
cessions under  five  hundred  dollars. 

Art.  1226.  In  all  cases  when  the  property  of  a  succession  shall 
lye  administered  by  syndics,  the  judge  of  the  court  shall  order  to  be 
paid  such  reasonable  sum  of  money  as  to  him  shall  appear  proper 
for  the  maintenance  of  the  heirs,  being  children  of  the  deceased,  for 
the  period  of  one  year,  and  until  their  claims  against  the  succession 
flhall  be  ascertained  and  paid. 

OHAPTEBIL' 

Q^  CoUatiana. 

Section  1. 

What  CoUaiion  is,  and  by  Whom  U  is  Due* 

Abt.  122t.  [1305.] — ^The  collation  of  goods  is  the  snppo^ed  or  real 
return  to  the  mass  of  the  succession  which  an  heir  makes  of  property 
which  he  received  in  advance  of  his  share  or  otherwise,  in  order 
that  sudi  property  may  be  divided  together  with  the  other  effects  of 
the  succession. 

Art.  1228.  [1306.] — Children  or  grandchildren,  coming  to  the 
Baccession  of  their  fathers,  mothers  or  other  ascendants,  must  collate 
what  they  have  received  from  them  by  donation  inter  vivos,  directly 
or  indirectly,  and  they  can  not  claim  the  legacies  made  to  them  by 
such  ascendants  unless  the  donations  and  legacies  have  been  made 
to  them  expressly  as  an  advantage  over  their  coheirs,  and  besides 
their  portion. 

This  rule  takes  place  whether  the  children  or  their  descendants 
succeed  to  their  ascendants  as  legal  or  as  testamentary  heirs,  and 
whether  they  have  accepted  the  succession  unconditionally,  or  with 
the  benefit  of  inventory. 

Abt.  1229.  [1307.] — ^The  obligation  of  collating  is  founded  on  the 
equality  which  must  be  naturally  observed  between  children  and 
other  lawful  descendants,  who  divide  among  them  the  succession  of 
their  father,  mother  and  other  ascendants;  and  also  on  the  presump- 
tion that  what  was  given  or  bequeathed  to  children  by  their 
ascendants  was  so  disposed  of  in  advance  of  what  they  might  one 
day  expert  from  their  succession. 

Abt.  1230.  [1308.] — Collation  must  take  place,  whether  the  donor 
has  formerly  ordered  it,  or  has  remain*  d  silent  on  the  subject;  for 
collation  is  always  presumed,  where  it  has  not  been  expressly 
forbidden. 

Abt.  1231.  [1309.] — ^But  things  given  or  bequeathed  to  children 
or  other  descendants  by  their  ascendants,  shall  not  be  collated,  if 
the  donor  has  formally  expressed  his  will  that  what  he  thus  gave 
was  an  advantage  or  extra  peurt^  unless  the  value  of  the  oojeco  given 
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ezcocd  the  disposable  portion,  in  which  case  the  excess  is  snbject  to 
collation. 

Art.  1232.  [1310.] — The  declaration  that  the  gift  or  legacy  is 
ma  le  as  an  advantage  or  e^ctra  portion,  may  be  made,  not  only  in 
the  instrument  where  such  dlBposition  is  contained,  bat  even  after- 
wa'ds  by  an  act  passed  before  a  notary  and  two  witnessea 

Art.  1233.  [1311.]— The  declaration  that  the  gift  or  legacy  ig 
intended  j,s  an  advantage  or  extra  portion,  may  be  made  in  other 
equivalent  terms,  provided  they  indicate,  in  an  unequivocal  manner, 
that  such  was  the  will  of  the  donor. 

Art.  1234.  [1312.] — ^If,  upon  calculation  of  the  valtie  of  advan- 
tages thus  given,  and  of  the  other  effects  remaining  in  the  succession, 
such  remaioing  part  should  prove  insufficient  to  give  to  the  other 
children  their  legitimate  portion,  the  donee  would  then  be  obliged  to 
collate  the  sum  by  him  received,  as  far  as  necessary  to  complete  such 
portion,  though  he  would  wish  to  keep  the  donation,  and  renounce 
the  inheritance;  and  in  this  calculation  of  the  logitimate  portion,  the 
property  given  or  b  queathed  ny  the  ascendants,  not  only  to  their 
children,  but  even  to  al  other  persons,  whether  relations  or  strangers^ 
must  be  included. 

Art.  1235.  [1313.] — ^The  obligation  of  collatlnpf  U  confined  to  chil- 
dr  n  or  descendants  succeeding  to  their  fathers  and  mothers  or  other 
ascendants,  whether  ab  iniestato  or  by  virtue  of  a  testament. 

Therefore  this  collation  can  not  be  demanded  by  any  other  heir, 
nor  even  by  the  legatees  or  creditors  of  the  succession  to  which  the 
Oollation  is  due. 

Art.  1236.  [1314  ] — Such  children  or  dccendants  only  are  obl'ged 
to  collate  who  have  a  right  to  a  legitimate  portion  in  the  succession 
of  their  fathers,  or  mothers,  or  other  ascendants. 

Therefore  natural  chQdren,  inheriting  from  their  mother  or  father, 
in  the  cases  prescribed  by  law,  are  not  liable  to  any  collation  between 
them,  if  th  y  have  not  been  expressly  subjected  to  it  by  the  donor, 
because  the  law  gives  them  no  right  to  a  legitimate  portion  in  their 
successions. 

Art.  1237.  [1315.] — ^If  children,  or  other  lawful  descendants  hold 
ing  property  or  legacies  subject  to  be  collated,  should  renounce  the 
succession  of  the  ascendant,  from  whom  they  have  received  such 
property,  they  may  retain  the  gift,  or  claim  the  legacy  to  them  made, 
without  being  subject  to  any  collation. 

If,  however,  the  remaining  amount  of  the  inheritance  should  not 
be  sufficient  for  the  legitimate  portion  of  the  other  children,  including 
in  the  succession  of  the  deceased  the  property  which  thja  person 
renouncing  would  have  collated,  had  be  become  heir,  he  shall  then  be' 
obliged  to  collate  up  to  the  sum  necessary  to  complete  such  legiti- 
mate portion. 

Art.  1238.  [1816.] — ^To  make  legitimate  descendants  liable  to' 
collation,  as  prescribed  in  the  preceding  articles,  they  must  appear 
in  the  quality  of  heirs  to  the  succession  of  the  ascendants  from 
whom  they  immediately  have  received  the  gift  or  legacy. 

Therefore  grandchildren,  to  whom  a  gift  was  made  or  a  le^facy  left 
by  their  grandfather  or  grandmother,  after  tlie  death  of  their  ftii^eir 
or  mother,  are  obliged  to  collate,  when  they  are  called  to  the  inheri* 
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tanoe  of  the  grandfather  or  grandmother,  jointly  with  the  other 
grandchildren,  or  by  repre  ientation  with  their  ancles  or  aunts, 
brothers  or  sisters  of  tJieir  father  or  mother,  because  a  'legiti- 
mate portion  is  due  to  them  in  the  estate  of  their  grandfather 
or  grandmother,  on  which  it  is  presumed  that  their  grandfather  or 
grandmother  had  intOLded  to  make  the  gift,  or  leave  the  legacy  by 
anticipation. 

Abt.  1239.  [131t.J — ^But  gifts  made  or  legacies  left  to  a  prand- 
child  by  his  grandfather  or  grandmother  during  the  life  of  his  father, 
are  always  reputed  to  be  exempt  from  collation,  because,  while  the 
father  is  alive,  there  is  no  legitimate  portion  due  to  the  grand- 
child in  the  estate  of  his  grandfather. 

The  father,  inheriting  from  the  grandfather,  is  not  liable  to  collate 
the  gifts  or  legacies  left  to  his  child. 

Abt.  1240.  [1318.] — In  like  manner,  the  grandchild,  when  inherit- 
ing in  his  own  right  from  the  grandfather  or  grandmother,  is  not 
obliged  to  refund  the  ^if  ts  made  to  his  father,  even  though  he  should 
have  accepted  the  succession;  but  if  the  grandchild  comes  in  only  by 
right  of  representation,  he  must  collate  what  had  been  given  to  his 
&ther,  even  though  he  should  have  renounced  his  inheritance. 

Am*.  1241.  [13l9.] — ^What  has  been  said  in  the  three  preceding 
articles,  of  grandchildren  inheriting  from  their  grandfather  or  grand- 
mother,  must  be  understood  of  the  great-grandchildren  and  other 
lawful  descendants  called  to  inherit  from  their  ascendants,  either  in. 
their  owji  name  or  l:>y  right  of  representation. 

Section  2. 

lb  wJiam  the  CoUcUion  X8  Due,  and  what  Things  are  Sufyfect  to  it. 

Abt.  1242.  [1820.] — ^The  collation  is  made  only  to  the  succession 
of  the  donor. 

Thus,  in  case  of  a  fathef  having  alone  settled  a  dowry  on  one  of 
his  children,  the  collation  is  only  due  to  his  succession.     But,  if  the 
lather  and  mother  have  jointly  settled  the  dowry,  the  collation  is  to  , 
be  made  by  halves  to  each  of  their  successions,  conformably  to  the 
rules  established  in  the  title:  0/  the  Marriage  Contract 

Art.  1243.  [1321.] — Collation  is  due  for  what  has  been  expended 
by  the  father  and  mother  to  procure  an  establishment  for  their  legiti- 
mate descendant  coming  to  their  succession,  for  the  settlement  of 
dowry,  or  for  the  payment  of  his  debts. 

Abt.  1244.  [1322.] — ^Neither  the  expenses  of  board,  support,  educa- 
tion and  apprenticeship  are  subject  to  collation,  nor  are  marriage 
presents  which  do  not  exceed  the  disposable  portion. 

Ajit.  1245.  [1323.] — ^The  same  rule  is  established  with  respect  to 
things  given  by  a  father,  mother  or  other  ascendant,  by  their  own 
hand^  to  one  of  their  children  for  his  pleasure  or  other  use. 

Abt.  1246.  [1324.] — The  heir  is  not  bound  to  collate  the  profits  he 
has  jnade  from  contracts  made  with  his  ascendant  to  whom  ho 
succeeds  unless  the  contracts,  at  the  time  of  their  being  made,  gave 
the  heir  some  indirect  advantage. 

Abt.  1247.  [1825.]— AJso  no  collation  ia  due  for  a  partnership 


158  OF  SUCCESSIONS. 

* 

made  withont  firand  with  the  deceased,  if  the  conditions  of  iho 
partnership  are  proved  by  an  authentic  act 

Abt.  1248.  [1326.] — The  advantage  which  a  father  bestows  upon 
his  son,  thongh  in  any  other  manner  than  by  donation  or  legacy,  is 
likewise  subject  to  collation.  Thus,  when  a  father  has  sold  a  tning^ 
to  his  son  at  a  very  low  price,  or  has  paid  for  him  the  price  of  some 
purchase,  for  has  spent  money  to  in4>rove  his  son's  estate,  all  that  is 
subject  to  collation. 

Art.  1249.  [1327.] — ^The  obligation  of  collation  does  not  exclude 
the  child  or  descendant  coming  to  the  succession  of  his  father, 
mother  or  other  ascendant,  from  claiming  wages  which  may  be  due 
to  him  for  having  administered  the  properly  oi  the  ascendant,  or  for 
other  services. 

Abt.  1250.  [1328.] — ^Immovable  property,  given  by  a  father,  mother 
or  other  ascendant,  to  one  of  their  children  ur  descendants,  and 
which  has  been  destroyed  by  accident,  while  in  the  possession  of  the 
donee  and  without  his  faulty  previous  to  the  opening  of  the  succes- 
sion, is  not  subject  to  collation. 

It,  on  the  contrary,  it  is  by  the  fault  or  negligence  of  the  donee 
that  the  immovable  property  has  been  destroyed,  he  is  bound  to 
collate  to  the  amount  of  the  value  which  the  property  would  have 
had  at  the  time  of  the  opening  of  the  succession. 

Section  3. 

How  CoUations  are  Made. 

Abt.  1251.  [1329.] — Collations  are  made  in  kind  or  by  takings 
less. 

Art.  1252.  [1330.] — ^The  collation  is  made  in  kind,  when  the  thing 
which  has  been  given,  is  delivered  up  by  tne  donee  to  be  united  to 
the  mass  of  the  succession. 

Art.  1253.  [1331.] — ^The  collation  is  made  by  taking  less,  when 
the  donee  diminishes  the  portion  he  inherits,  in  proportion  to  the 
value  of  the  object  he  has  received,  and  takes  so  much  less  from  the 
fiurplus  of  the  effects  as  is  explained  in  the  ciiapier  which  treats  of 
partitions. 

Art.  1254.  {1332.] — ^In  the  execution  of  the  collation  it  must  first 
be  considered  whether  the  things  subject  to  it  are  mova^^les  or 
immovables. 

Art.  1255.  [1333.] — If  an  immovable  has  been  given,  and  the 
donee  hath  it  in  his  possession  at  the  time  of  the  partition,  he  has  the 
choice  to  make  the  collation  in  kind  or  by  taking  less,  unless  the 
donor  has  imposed  on  him  the  condition  of  making  the  collation  in 
kind,  in  which  case  it  cannot  be  made  in  any  other  manner  than  that 
prescribed  by  the  donor,  unless  it  be  with  the  consent  of  the  other 
heirs  who  must  be  aU  of  age,  present  or  represented  in  this  State. 

Art.  1256.  [1334.] — The  donee  who  collates  in  kind  an  immov- 
able, which  has  been  given  to  him,  must  be  reimbursed  by  his  coheirs 
for  the  expenses  which  have  improved  the  estate,  in  proporuon  to 
the  increase  of  value  which  it  has  received  thereby. 

Art.  1257.  [1335.  j — The  coheirs  are  bound  to  allow  to  the  donee 
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tbe  necessary  expenses  which  he  has  incnrred  for  the  t>reserTation 
of  the  estate,  though  they  may  not  have  augmented  its.  value. 

Art.  1258.  [1336.] — As  to  works  made  on  the  estate  for  the  mere 
pleasure  of  the  donee,  no  reimbursement  is  due  to  him  for  them;  he 
has,  however,  the  right  to  take  them  away,  if  he  can  do  it  without 
injuring  the  estate,  and  leave  things  in  the  same  situation  they  were 
at  the  Ume  of  the  donation.      • 

Abt.  1259.  [1337]. — Expenses  made  on  immovable  property  are 
distinguished  by  three  kinds:  necessary,  useful,  and  those  for  mero 
pleasure. 

Necessary  expenses  are  those  which  are  indispensable  to  the  pre- 
servation of  the  thing. 

Useful  expenses  are  those  which  increase  the  value  of  the  immov- 
able property,  but  without  which  the  estate  can  be  preserved. 

Expenses  for  mere  pleasure  are  those  which  are  only  made  for  the 
accommodation  or  convenience  of  the  owner  or  possessor  of  the 
estate,  and  which  do  not  increase  its  value. 

Art.  1260.  [1338.] — The  donee,  who  co.lates  in  kind  the  immov- 
able property  given  to  him,  is  accountrtble  for  the  deteriorations  and 
damage  which  have  diminished  its  value,  when  caused  by  his  fault 
or  negligence. 

Abt.  1261.  [1339.] — ^If  within  the  time  and  in  the  form  prescribed 
in  the  chapter  which  treats  of  partitions,  the  donee  has  made  his 
election  to  collate  in  kind  the  immovable  property  which  has  been 
given  to  him,  and  it  is  afterwards  destroyed,  without  the  act  or 
fault  of  the  donee,  the  loss  is  borne  by  the  succession,  and  the  donee 
shall  not  be  bound  to  collate  the  value  of  the  property. 

Art.  1262.  [1340.] — If  the  immovable  property  be  only  destroyed 
in  part,  it  shall  be  collated  in  the  state  in  which  it  is. 

Art.  1263.  1 1341.] — But  if  the  immovable  property  is  destroyed 
after  the  donee  has  declared  that  he  wishes  to  collate  by  taking  less, 
the  loss  is  his,  and  he  is  bound  to  take  less  from  the  succession,  in 
the  same  manner  as  if  the  property  had  not  been  destroyed. 

Art.  1264.  [1342.] — When  the  collation  is  made  in  kind,  the  effects 
are  united  to  the  mass  of  the  succession  free  from  all  charges  created 
by  the  donee,  but  creditors,  holding  mortgages,  may  intervene  in 
the  partition,  and  make  opposition  to  the  collation  which  may  injure 
their  rights. 

Art.  1265.  [1343.] — ^In  the  case  mentioned  in  the  preceding 
article,  if  the  property  mortgaged,  which  has  been  collated  in  kind, 
foils  by  the  partition  to  the  doueo,  the  mortgage  continues  to  exist 
thereon  as  if  it  had  never  been  collated ;  but  if  the  donee  receives 
for  his  portion  other  movables  or  immovables  of  the  succession,  the 
creditor  shaU  have  a  privilege  for  the  amount  of  his  mortgage  on 
the  property  which  has  thus  fallen  to  his  debtor  by  the  partition. 

Art.  1266.  [1344.] — ^When  the  gift  of  immovable  property,  made 
to  a  lawful  child  or  descendant,  exceeds  the  portion  which  the 
ascendant  could  legally  dispose  of,  the  donee  may  make  the  collation 
of  this  excess  in  kind,  if  such  excess  can  be  separated  conveniently. 

Art.  1267,  [1345.] — ^If,  on  the  contrary,  the  retrenchment  of  the 
excess  over  and  above  the  disposable  portion  can  not  conveniently 
be  made,  the  donee  is  bound  to  collate  the  excess  by  taking  less,  as 
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is  hereafter  prescribed  for  the  cases  in  which  the  collation  isioadei 
of  immovable  property  given  him  otherwise  than  as  advantage  or 
extra  portion. 

Abt.  1268.  [1346.] — The  donee,  who  makes  the  collation  in  kind 
of  the  immovable  property  given  to  him,  may  keep  possession  of  the 
same  until  the  final  reimbursement  of  the  sums  to  him  due  for  the 
necessary  and  useful  expenses  which  he  has  made  thereon,  after 
deducting  the  amount  of  the  damage  the  estate  has  suffered  through 
his  fault  or  nep^lect,  as  is  before  provided. 

Art.  1269.  [1347.] — ^Wben  the  donee  has  elected  to  collate  the 
immovable  property  given  hitu  by  taking  less  on  the  part  which 
comes  to  him  from  the  succession,  the  coliation  must  be  made 
according  to  the  value  which  the  immovable  property  had  at  the 
opening  of  the  succession,  a  deduction  being  made  for  the  expenses 
incurred  thereon,  in  conformity  with  what  has  been  heretofore 
prescribed. 

Art.  1270.  [1348.]— If  the  donee  has  voluntarily  alienated  the 
immovable  property  which  has  been  given  him  as  an  advantage  or 
extra  portion,  if  he  has  permitted  it  to  be  seized  and  sold  for  the 
payment  of  his  debts,  or  if  it  has  been  destroyed  by  his  fault  or 
negligence,  he  shall  not  be  the  less  bound  to  make  the  collation  of  it, 
according  to  the  value  which  the  immovable  would  have  had  at  the 
time  of  the  opening  of  the  succession,  deducting  expenses,  as  is 
provided  in  the  foregoing  article. 

Art.  1271.  [1349.]— Bat  if  the  donee  has  been  forced  to  alienate 
the  immovable  property,  he  shall  be  obliged  to  collate  by  taking  lees 
the  price  he  has  received  from  this  sale  and  no  more. 

As,  for  example,  if  the  donee  shall  be  obliged  to  submit  to  a  sale 
of  the  immovable  for  some  object  of  public  utility,  or  to  dischargee  a 
mortgage  imposed  by  the  donor,  or  because  the  immovable  was  neld 
in  common  with  another  person  who  has  prayed  for  the  sale  in  order 
to  obtain  a  partit^'on  of  it. 

Art.  1272.  [1350.] — ^If  the  immovable  property  which  lias  been 
given  has  been  sold  by  the  donee,  and  afterwards  is  destroyed  by 
accident  in  the  possession  of  the  purchaser,  the  donee  shall  only  be 
obliged  to  collate  by  taking  less  the  price  he  received  for  the  sale. 

Art.  1273.  [1351.]— When  the  collation  is  made  by  taking  less, 
the  coheirs  to  whom  the  coliation  is  due  have  a  right  to  require  a 
sale  of  the  property  remaining  to  the  succession,  in  order  to  be  paid 
from  the  proceeds  of  this  sale,  not  only  the  collation  which  is  due  to 
them,  but  the  part  wliich  comes  to  them  from  the  surplus  of  these 
proceeds,  unless  they  prefer  to  pay  themselves  the  amount  of  the 
collation  due  to  them  by  taking  such  movables  and  immovables  of 
the  succession  as  they  may  choose,  according  to  the  appraisement 
in  the  inventory,  or  the  appraisement  which  serves  as  a  basis  to 
the  partition. 

Art.  1274.  [1352.] — ^If  the  coheirs  to  whom  the  collation  is  made 
by  taking  less,  wish  that  the  effects  of  the  succession  be  sold,  in 
order  that  they  may  be  paid  what  is  due  them,  they  are  bound  to 
decide  thereon  in  three  days  from  their  being  notified  of  the  motion 
of  the  donee  to  that  effect,  before  the  Judge  of  the  partition,  other- 
wise they  shall  be  deprived  of  this  xigb^  9Jid  ^^^  ^  conrndor^  as 
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haiiDg  co»iBeBted  to  receive  payraent  of  the  collation  due  them  in 
effects  and  property  of  the  succeBsion,  or  otherwise  from  the  tiands 
of  the  donee. 

Akt.  1275.  [1353.]— When  the  coheirs,  thus  notified,  require  the 
sale  of  the  effects  of  the  succession  to  pay  themselves  the  collation 
due  them,  the  sale  shall  be  made  at  public  auction,  in  the  same 
maDner  as  when  it  is  necessary  to  Wl  property  held  in  common,  in 
order  to  eff<.  ct  a  partition. 

Art.  127G.  [1354.] — ^If,  on  the  contrary,  the  coheirs  to  whom  the 
collation  is  duu  prefer  to  be  paid  the  amount  thereof  in  property  and 
effects  of  the  succession,  or  are  divested  of  their  right  to  require  the 
sale  of  these  effects,  they  shall  be  paid  the  amount  of  the  collation  ^ 
in  movables,  immovables  and  other  effects  of  the  succession,  in 
the  same  m^iuner  as  is  prescribed  m  the  chapter  which. treats  of 
partitions, 

B  t  in  no  case  will  these  heirs  be  obliged  to  receive  in  payment 
credits  of  the  succession. 

Art.  1277.  [1355.  j — If  there  are  no  effects  in  the  succession,  or 
not  sufficient  to  satisfy  the  heirs  to  whom  the  collation  is  due,  the 
amount  of  the  collation,  or  the  balance  due  on  it,  shall  be  paid  them 
by  the  heir  who  dwes  the  collation. 

Art.  1278.  [1356.] — ^Thia  heir  shall  have  one  year  to  pay  the  sum 
thus  by  him  due,  if  he  furnish  his  coheirs  with  his  obligation 
payable  at  that  time,  with  eight  per  cent  interest^  and  give  a  special 
mortgage  to  secure  the  payment  thereof,  either  on  the  immovable 
property  subject  to  the  collation,  if  it  is  in  his  possession,  or  in 
want  thereof,  on  some  other  immovable  property  which  may  suit 
the  coheirs. 

Abt.  1279.  [1357.]  If  the  heir,  who  has  been  allowed  to  furnish 
his  obligation  as  mentioned  in  the  preceding  article,  fails  to  folfill 
his  engagement  at  the  expiration  of  the  year  granted  to  him,  the 
heirs,  in  whose  favor  this  obligation  has  been  made,  or  their  repre- 
sentatives, have  a  right  to  cause  the  property  mortgaged  to  them  to 
be  seized  and  sold,  without  any  appraisement,  and  at  the  price 
offered  at  the  first  exposure  for  sale. 

Abt.  1280.  [1358.] — If  the  property  thus  seized  and  sold  is  the 
same  which  was  subject  to  the  collation,  the  coheirs  seizing,  or  their 
representatives,  shall  be  paid  the  amount  of  their  debt  due  for  the 
collation,  by  privilege  and  in  preference  to  all  the  creditors  of  the 
donee,  even  to  those  to  whom  he  may  have  mortgaged  the  property 
for  his  own  debts  or  engagements,  previous  to  the  opening  of  the 
succession,  saving  to  these  mortgage  creditors  their  recourse  against 
other  property  of  the  donee. 

Art.  1281.  [135U.] — Jf  the  donee,  who  owes  the  collation,  has, 
before  the  opening  of  the  succession,  voluntarily  sold  the  immovable 
property  given  to  him,  and  his  other  property  is  not  sufficient  to 
satisfy  his  coheirs  for  the  collation  due  them,  the  coheirs,  after  a 
previous  discussion  of  the  effects  of  the  donee,  shall  have  the  right 
of  claiming  the  immovable  property  thus  sold,  from  those  who  may 
be  the  purchasers  or  detainers  thereof  who  shall  be  compelled  to 
give  it  up  as  an  object  whioh  had  never  belonged  to  the  donee. 
21 
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Art.  1282.  [13G0.] — ^The  third  pnrchaser  or  possessor  of  the  real 
estate  subject  to  collation  may  avoid  the  effect  of  the  action  of 
revendication,  by  paying  to  the  coheirs  of  the  donee,  to  whom  the 
collation  is  dae,  to  wit:  the  excess  of  the  value  of  the  property  above 
the  disposable  portion,  if  the  donation  has  been  made  as  an 
advantage  or  exfara  portion,  or  the  whole  of  the  value  thereof,  if  the 
donation  has  been  made  without  this  provision,  by  fulfilling  in  this 
respect  all  the  obligations  by  which  the  donee  himself  was  bound 
towards  the  coheirs. 

Art.  1283.  [1361.] — ^When  movables  have  been  given,  the  donee 
is  not  permitted  to  collate  them  in  kind;  he  is  bound  to  collate  for 
them  by  taking  less,  according  to  their  appraised  value  at  the  time 
of  the  donation,  if  there  be  any  annexed  to  the  donation.  In  default 
thereof,  recourse  may  be  had  to  other  evidence  to  establish  the  value 
of  these  movables  at  the  time  of  the  donation. 

Art.  1284.  [1362.] — ^Therefore  the  donation  of  movables  contains 
an  absolute  transfer  of  the  rights  of  the  donor  to  the  donee  in  the 
movables  thus  given. 

Art.  1285.  [1364.] — The  collation  of  money  may  be  made  in 
money  or  by  taking  less,  at  the  choice  of  the  done^  who  is  bound 
to  decide  thereon,  in  the  same  manner  as  is  prescribed  for  th^ 
collation  of  immovable  property. 

Art.  1286.  [1365.] — If  it  be  movables  or  money,  of  which  the 
donee  wishes  to  make  the  collation  by  taking  less,  he  has  the  right 
of  compelling  his  coheirs  to  pay  themselves  the  collation  due  to  them 
in  money,  and  not  otherwise,  if  there  be  sufficient  in  the  succession 
to  make  these  payments  with. 

Art.  1287.  [1366.] — ^But  if  there  is  not  sufficient  money  in  the 
succession  to  pay  such  heirs  tho  collation  due  to  them,  they  shall 
pay  themselves  by  taking  an  equivalent  in  the  other  movables  or 
immovables  of  the  succession,  as  is  directed  with  respect  to  the 
collation  of  immovable  property. 

Art.  1288.  [1367.] — ^In  case  there  be  no  property  or  effects  in  the 
succession  tD  satisfy  the  collations  due  for  movables  or  money  given, 
the  donee  saall  have,  for  the  payment  of  the  sum  due  to  his  coheirs, 
the  same  terms  .of  payment  as  are  given  for  the  payment  of  the 
amount  of  collations  of  immovable  property,  and  under  tho  same 
conditions  as  are  before  prescribed. 

CHAl'TER  12. 

Of  the  Partition  of  Successions^ 

Section  L 

0/  the  Nature  of  Partition,  and  of  its  Several  Kinds, 

Art.  1289.  [1215.] — "So  one  can  be  compelled  to  hold  property 
with  another,  unless  the  contrary  has  been  agreed  upon;  any  one 
has  a  right  to  demand  the  division  of  a  thing  held  in  common,  by  the 
action  of  partition. 

Art.   1290.    [1304] — All  the  rules,  established  in  the  preseiii 
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e&apter,  with  the  exception  of  that  which  relates  to  the  ooUationSy 
are  applicable  to  partitions  between  coproprietors  of  the  same  thin^ 
when  among  the  coproprietors  any  are  absent^  minors,  or  interdicted, 
or  when  the  coproprietors  of  age  and  present  can  not  agree  on  the 
partition  and  on  the  mamier  of  making  it 

But  in  these  kinds  of  partitions  the  action  must  be  brought  before 
the  jadge  of  the  place  where  the  property  to  be  divided  is  situated, 
wherever  the  parties  interested  may  be  domiciliated. 

Art.  1291.  [l^O'^  ] — Whenever  two  or  more  persons  shall  be  copro- 
prietors of  one  continuous  tract  of  land  situated  partly  in  different 
parishes,  any  one  or  more  of  the  coproprietors  may  institute  an  action 
for  partition  of  the  whole  of  the  tract  in  any  one  of  such  parishes. 

Abt.  1292.  [1216.] — When  a  person,  at  his  decease,  leaves  several 
heirs,  each  of  them  becomes  an  undivided  proprietor  of  the  effects  of 
the  succession,  for  the  part  or  portion  coming  to  him,  which  forms 
among  the  heirs  a  community  of  proper ty,  as  long  as  it  remains 
undivided. 

Art.  1293.  [1216.] — The  partition  of  a  succession  is  the  division 
of  the  effects,  of  which  the  succession  is  composed,  among  all  the 
coheirs,  according  to  their  respective  rights. 

Abt.  1294.  [1217.] — ^Partition  is  voluntary  or  judicial: 
*  It  is  voluntary,  when  it  is  made  among  all  the  coheirs  present  and 
of  age,  and  by  their  mutual  consent; 

It  is  judicial,  when  it  is  made  by  the  authority  of  the  court,  and 
according  to  the  formalities  prescribed  by  law. 
^  Arx  1295.    [1218.] — ^Every  partition  is  either  definitive  or  provi- 
sional: 

Definitive  partition  is  that  which  is  made  in  a  permanent  and 
irrevocable  manner; 

Provisional  partition  is  that  which  is  made  provisionally,  either  of 
certain  things  before  the  rest  can  be  divided,  or  even  of  everything 
that  is  to  be  divided,  when  the  parties  are  not  in  a  situation  to  make 
an  irrevocable  partition. 

Art.  1296.  [1219.] — ^By  definitive  partition  is  also  understood  the 
judicial  partition,  made  according  to  law;  and  by  provisional  parti- 
tion, that  in  which  the  formalities  prescribed  by  law  have  not  been 
observed,  or  that  by  which  the  parties  are  not  definitively  bound. 

Art.  1297.  [1220.] — ^It  can  not  be  stipulated  that  there  never  shall 
be  a  partition  of  a  succession  or  of  a  thing  held  in  common.  Such 
a  stipulation  would  be  null  and  of  no  effect. 

Abt.  1298.  [1221.] — NeverthelesR,  the  coheirs  can  agree  that  there 
shall  not  be  a  partition  of  the  effects  of  the  succession  for  a  certain 
limited  time,  and  such  an  agreement  will  be  valid;  but  it  will  be 
assimilated  in  this  case  to  a  contract  of  partnership  between  the 
heirs,  and  subject  to  the  same  rules. 

Art.  1299.  [1222.] — A  donor  or  testator  can  not  order  that  the 
effects  given  or  bequeathed  by  him  to  two  or  more  persons  in  com- 
mon,  shall  never  be  divided,  and  such  a  prohibition  would  be 
considered  as  if  it  were  not  made 

ART.  1300.  [1223.] — ^But  a  donor  or  testator  can  order  that  the 
^ffidcts  given  or  bequeathed  by  him,  be  not  divided  for  a  certain 
time,  or  until  the  happing  of  a  certain  condition. 
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Bat  if  Ihd  time  fixed  exceed  fite  years,  or  if  tlie  condition  do  not; 
bappen  within  that  term,  from  the  day  of  the  donation  or  of  the- 
openiDg  of  the  snccession,  the  judge,  at  the  expiration  of  this  term 
of  five  years,  may  order  the  partition,  if  it  is  proved  to  him  that  the 
coheirs  can  not  agree  among  themselves,  or  differ  as  to  the  adminis- 
tration of  the  common  effects. 

'Art.  1301.  [1224.] — ^If  the  father  or  other  ascendant  orders  by  his 
will  that  no  partition  shall  be  made  among  his  minor  children  or 
minor  grandchildren  inheriting  from  him,  during  the  time  of  their 
minority,  this  prohibition  must  be  observed,  until  one  of  the  ohildreix 
or  grandchildren  comes  of  age,  and  demands  the  partition. 

Art.  1302.  [1225.  J — There  is  no  occasion  for  partition,  if  the 
deceased  has  regulated  it  between  h's  lawful  heirs,  or  strangers^ 
and  in  such  case  the  judge  must  follow  the  will  of  the  testator. 

The  same  thing  takes  place  where  the  testator  has  assigned  distinct 
parts  of  the  estate  for  the  paternal  legitimate  portion  of  his  children. 

Art.  1303.  [1228.] — ^There  can  be  no  partition,  when  the  use  of 
the  thing  held  in  common  is  indispensable  to  the  coheirs,  to  enable 
them  to  enjoy,  or  to  derive  an  advantage  from  the  portion  of  the 
effects  of  the  succession  falling  to  them,  such  as  an  entry  which 
serves  as  a  passage  te  several  houses,  or  a  way  common  to  several 
estates,  and  other  things  of  the  same  kind. 

Art.  1304  [1227.1 — The  action  of  partition  can  not  be  prescribed 
against,  as  long  as  the  thing  remains  in  common,  and  such  commu- 
nity is  acknowledged  or  proved. 

Thus,  though  coheirs  have  enjoyed  their  hereditary  eflfecte  in  com-  ^ 
mon  for  an  hundred  years  and  more,  without  making  a  division,  any 
of  them  can,  at  any  time,  sue  for  a  partition. 

Art.  1305.  [1*228.] — ^When  one  of  the  heirs  has  enjoyed  th^ 
whole  or  part  of  the  succession  separately,  or  all  the  coheirs  have 
possessed  separately  each  a  portion  of  the  hereditary  effects,  he  or 
they  who  have  thus  separately  possessed,  can  successfully  oppose  the 
suit  for  a  partition  of  the  effects  of  the  succession,  if  their  possession 
has  continued  thirty  years  without  interruption. 

Art.  1306.  [1229.] — If  there  be  but  one  of  the  heirs  who  has  sepa* 
rately  enjoyed  a  portion  of  ^he  effects  of  the  succession  during  thirty 
years,  and  all  the  other  heirs  have  possessed  the  residue  of  the  effecte 
of  the  succession  in  common,  the  action  of  partition  among  th^ 
latter  will  always  subsist. 

Section  2. 

Among  what  Persons  Partition  can  be  Suedfbr* 

Art.  1307.  [1230.] — A  partition  may  be  sued  for  by  any  heirs^ 
testamentary  or  ab  intestuto. 

It  can  also  be  sued  for  by  any  universal  legatee  or  legatee  under 
Ian  universal  title,  and  even  by  a  particular  legatee,  when  a  thing  has 
been  bequeathed  to  him  in  common  with  one  or  more  persons. 

Art.  1308.  [1231.] — The  action  of  partition  will  not  lie  between 
coheirs  and  colegatees,  but  between  aUl  persons  who  hold  propel^ 
in  common,  from  whatever  cause  they  may  hold  in  common. 
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JlfiT.  19j09.  [1232.] — ^It  is  not  iBdispensable  to  be  Oiwner  in  com- 
mon in  order  to  be  able  to  support  the  action  of  partition;  possession 
jdone,  when  it  is  lawful  and  proceeds  from  a  just  title,  will  support  it. 

Thus,  usufructuaries  of  the  same  estate  can  institute  among  them- 
•fielTes  tne  action  of  partition. 

Akt.  1310.  [1233.] — ^But  the  possession,  necessary  to  support  this 
^^on,  must  be  in  the  names  of  the  persons  enjoying  it,  and  for 
tiiemselves;  it  can  not  be  iastituted  by  those  wiio  possess  in  the 
jiU^me  of  another,  as  tenants  and  depositaries. 

Art.  1311.  [1234] — ^Partitions  can  be  sued  for  not  only  by  the 
xoajority  of  the  heirs,  but  by  each  of  them,  so  that  one  neir  alone 
<^an  force  all  the  rest  to  a  partition  at  his  instance. 

Art.  1312.  [1235.] — Tutors  of  minors,  and  carators  oi  persons 
interdicted  have  the  right  to  institute  in  their  names  suits  for  the 
partition  of  the  effects  of  successions,  whether  movable  or  immov- 
able, billing  to  minors  or  persons  interdicted,  provided  they  are 
specially  authorized  by  the  judge  on  the  advice  of  the  family 
meeting. 

Art.  1313.  [1236.] — ^Minors  who  are  emancipated  to  enable  them 
to  administer  their  estate  can,  with  the  same  authorization  and  with 
the  assistance  of  their  curators  ad  lites,  sue  for  the  partition  of  pro- 
perty in  which  they  are  interested. 

Art.  1314.  [1237.] — But  the  authorization  of  the  judge  is  not 
necessary  to  enable  tutors  or  cnrators  of  minors  or  persons  inter- 
-dieted  or  minors  emancipated,  to  answer  suits  for  partition  brought 
,  against  them. 

Art.  1315.  [1238.] — ^With  regard  to  the  absent  coheirs,  the  cura- 
tors who  have  been  appointed  to  them,  or  the  relations  who  have 
been  put  into  possession  of  their  effects,  can  sue  or  be  sued  for  a 
partition  as  representinp:  in  every  respect  the  absent  heirs. 

Art.  1316.  [1239.] — ^Married  women,  even  if  they  be  separated 
in  property,  can  not  institute  a  suit  for  partition  without  the  author- 
ization of  their  husbands  or  of  the  judge. 

But  no  authorization  is  necessary,  if  they  are  separated  from  bed 
4Uid  board,  or  divorced  from  their  husband& 

Art.  1317.  [1240.1 — ^The  husband  can,  without  the  concurrence  of 
his  wife,  cause  the  definitive  partition  of  the  movable  effects  of  the 
succession  falling  to  her,  if,  by  the  marriage  contract,  her  present 
and  future  effects  are  settled  on  her  as  dowry. 

But  in  such  case  he  can  not,  without  the  concurrence  of  his  wife, 
compel  the  definitive  partition  of  the  movable  property  of  a  succes- 
sion falling  to  her,  and  which  form  part  of  her  dowry.  Any 
partition  thus  made  will  be  merely  provisional 

Bat  the  coheirs,  of  whom  the  partition  is  demanded,  can  render  it 
<lefinitive  by  making  the  wife  a  party  to  the  suit  for  partition. 

On  the  other  hand,  the  coheirs  of  the  wife  can  not  compel  her  to 
A  partition  without  making  her  and  her  husband  a  party  to  the 
JBuit. 

Art.  1318.  [1241.] — Not  only  the  coheir  himself,  but  the  heirs  of 
Ihat  coheir,  and  any  other  succesvsor  can  compel  a  partition  of  the 
estate,  and  be  themselves  compelled  to  make  it. 

Art.  1319.  f  1242.]— The  right  given  by  the  ancient  laws  to  the 
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heirs  of  a  deceased  person,  to  compel  the  assignee  or  purchaser  of  a 
portion  of  the  snccession  sold  by  their  coheirs  to  retrocede  it  to 
them  for  the  price  paid  for  it,  is  repealed. 

Art.  1320.  [1248.] — ^It  is  not  necessary,  to  support  the  action  of 
partition,  that  the  coheirs,  or  the  party  commencing  it,  shonld  be  in 
actual  possession  of  the  succession  or  of  the  thing  to  be  divided;  for 
amoDg  coheirs  and  copmprietors,  it  is  not  the  possession  but  the 
ownership,  which  is  the  basis  of  the  action. 

Art.  1321.  [1244.] — It  follows  from  the  provisions  of  the  preced- 
ing article  that  the  partition  can  be  demanded,  even  though  one  of 
the  heirs  should  have  enjoyed  some  part  of  the  estate  separately,  if 
there  has  been  no  act  of  partition,  nor  possession  sufficient  to  acquire 
prescription. 

SecnoN  3. 

In  what  Manner  the  Judicial  Partition  is  Made. 

lLBr[!.  1322.  [1245.] — ^If  all  the  heirs  are  of  age  and  present  or 
represented,  the  partition  may  be  made  in  such  form  and  by  such  an 
act  as  the  parties  interested  agree  upon. 

Abt.  1323.  [1246.J — ^If,  on  the  contrary,  all  the  heirs  are  not  pre- 
sent, if  there  be  among  them  minors  or  persons  interdicted,  or  if  all 
the  heirs  of  age  and  present  do  not  agree  to  the  partition  or  on  the 
manner  of  making  it,  it  shall  be  made  judicially  and  in  the  form 
hereafter  prescribed. 

Art.  1324.  [1247.] — ^Every  judicial  partition  shall  be  preceded  by 
an  inventory,  in  which  the  effects  to  be  divided  shall  be  appraised, 
according  to  the  form  prescribed  for  public  inventories. 

Abt.  1325.  [1248.] — ^The  public  inventory,  which  may  have  been 
made  by  the  parties  interested  at  a  t  me  not  exceeding  one  year 
previous  to  the  suit  for  a  partition,  shall  serve  as  the  basis  of  the 
partition,  unless  one  of  the  heirs  demands  a  new  appraisement,  and 
proves  that  the  effects  mentioned  in  the  inventory  have  not  been 
estimated  at  their  just  price,  or  at  the  value  they  have  acquired  since 
the  date  of  this  act 

Art.  1326.  [1249.] — In  this  case  the  jndge  is  bound  to  order  a 
new  appraisement  of  the  effects  to  be  divided,  which  shall  be  made 
by  experts  appointed  by  him  to  that  effect,  and  duly  sworn  by  the 
officer  who  is  appointed  to  make  the  proces  verbal  of  the  appraisement. 

Art.  1327.  [1250.] — ^The  action  or  partition  and  the  contestations 
which  may  arise  in  the  course  of  ihe  proceedings,  are  to  be  brought 
before  the  judge  of  the  place  where  the  succession  is  opened,  tho^^ 
some  of  the  parties  interested  may  have  their  domiciles  out  of  the 
jurisdiction  of  the  judpf^^. 
^  Art.  1328.  [1251.  |  ]The  judge,  before  whom  the  action  of  parti- 
tion is  broup^bt,  is  bound  to  pronounce  thereon  in  a  summary  man- 
ner, by  which  ia  always  meant  with  the  least  possible  delay  and  in 
prejference  to  the  ordinary  suits  pending  before  him. 

Art.  1329.  [1252.] — ^The  suit  for  partition  ought  to  he  instituted 
by  the  heir  who  wishes  the  division;  he  coheirs  or  their  representa- 
tives must  be  cited,  in  order  that  the  partition  may  be  ordered,  and 
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the  form  thereof  determined,  if  there  should  be  any  dispute  in  this 
respect. 

Abt.  1330.  [1253.] — ^He  who  sues  another  for  a  partition  of  the 
effects  of  a  succession,  confesses  thereby  that  the  person  against 
whom  the  suit  is  brought  is  an  heir. 

Art.  1331.  [1254] — If  a  partition  is  to  be  made  among  the 
children  or  descendants  of  the  deceased,  and  one  of  the  heirs  alleges 
that  his  coheir  is  bound  to  collate  an  immovable,  which  has  been 
given  him  by  the  deceased,  and  requires  that  his  coheir  should 
decide  on  the  manner  in  which  he  wishes  to  make  this  collation,  the 
judge,  if  it  be  proved  that  the  coheir  is  bound  to  collate  the  prop- 
erty, shall  order  that  the  donee  decide  thereon,  within  a  term  to  bo 
fixeJ  by  the  judge,  which  can  not  exceed  three  days  from  the  day  on 
which  the  order  has  been  notified  to  him,  if  he  or  his  representative 
is  found  in  the  place. 

Abt.  1332.  [1255.] — If  the  donee,  who  is  bound  to  collate  an 
immovable  given  him  by  the  deceased,  declare  within  the  term  iixed, 
as  aforesaid,  that  he  will  return  it  in  *kiud,  the  property,  from  that 
instant,  becomes  united  to  the  other  eUlcts  of  the  succession  which 
is  to  be  divided. 

Art.  1333.  [1256.] — But  if  the  donne  declare  that  he  will  not 
return  the  immovable  property  which  has  t>een  given  Lirn,  but  will 
take  his  share  in  the  effects  of  the  succession,  aiier  deductmg  the 
value  of  such  immovable  property,  or  if  he  permits  tlie  term,  granted 
to  him  to  make  his  decision,  to  expire,  without  deciding  on  the 
manner  in  which  he  will  make  his  collation,  he  shall  lose  the  right 
of  returning  this  property  in  kind. 

Art.  1334:.  [1257.]— Whether  the  donee  has  decided  that  he  will 
collate  in  kind  or  by  taking  less,  the  coheirs,  to  whom  the  collation 
is  due,  have  the  right,  as  soon  as  the  donee  has  decided  then  on,  to 
requi  e  and  obtain  an  order  that  the  property  subject  to  the  collation 
be  appraised,  as  is  prescribed  in  tbe  following  section,  in  order  that 
it  may  be  included  among  the  eHects  to  be  divided  for  the  sum  at 
which  it  is  appraised. 

Art.  1-  35.  [1258.]— All  points,  arising  before  the  judge  having 
cognizance  of  the  suit  for  partition,  on  the  manner  of  making  the 
collation  or  other  operations  relating  to  the  partition,  being  merely 
incidental  to  the  suit,  shall  be  decided  on  thu  simple  motion  of  the 
party  interested  in  having  them  decided,  the  same  being  duly  notified 
to  the  other  heirs  or  their  attorneys,  and  a  reasonable  time  being 
granted  to  answer  thereto. 

Art.  1336.  [1259. J — The  judore  who  decides  on  a  suit  for  a  parti- 
tion and  on  the  .mode  of  etl'  cdng  it,  has  a  right  to  regulate  this 
mode  as  may  appear  to  him  most  convenient  and  most  advantageous 
for  the  general  interest  of  the  co-heirs,  in  conformity,  nevertheless, 
with  the  following  provisions. 

Abt.  1337.  [1260.J — ^E^ich  of  the  coheirs  may  demand  in  kind  his 
share  of  the  movables  and  immovables  of  the  successioo;  but  if 
there  are  creditors  who  have  made  any  seizure  or  opposinou,  or  if  a 
majority  of  the  coheirs  are  of  opinion  that  the  sale  is  necessary  in 
order  to  satisfy  the  debts  and  charges  of  tae  succession,  the  movables 
shall  be  sold  at  public  auction,  after  the  usual  advertisements. 
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Art.  1883.  In  all  judicial  partitions  where  Uie  proper tv  is 
divided  in  kind,  the  mortgages,  hens  and  privileges  existing  against; 
one  of  the  copropriettTs,  shall,  by  the  mere  fact  of  the  parti tix  n, 
attach  to  the  shares  allotted  to  him  by  the  partition,  an  :  ceane  to 
attach  to  the  shares  allotted  to  his  coproprietors.  If  any  ret  am  of 
money  be  required  to  be  made  to  any  coproprietor  whose  share  is 
mortgaged  or  otherwise  incumbered,  by  reason  of  the  share  allotted 
to  him  being  of  lens  value  than  the  other  shares,  then  such  sums  of 
money  bhall  remain  in  the  hands  of  the  parties  bound  to  contribute 
them  respectively,  and  shnll  be  secured  by  mortgage  on  their 
respective  shares,  and  be  subject  to  the  demand  of  those  creditors 
of  their  coproprietors  who  possessed  mortgage  or  piivilege  claims 
against  him,  and  according  to  the  rauk  and  priority  of  the  creditors. 

Art.  1339.  fl261.] — When  the  property  is  indivisible  by  its 
nature,  or  when  it  can  not  be  conveniently  divided,  the  judge  shall 
order,  at  the  instance  of  any  one  of  the  heirs,  on  proof  of  either  of 
these  facts,  that  it  be  sold  |it  public  auction,  after  the  time  of 
notice  and  advertisements  prescribed  by  law,  and  in  the  manner 
hereinafter  prescribed. 

Art.  13:10.  [1262.] — ^It  is  said  that  a  thing  can  not  be  conveniently 
divided,  when  a  diminution  of  its  value,  or  loss  or  inconvenience  of 
one  of  the  owners,  would  be  the  consequence  of  dividing  it 

Art.  1341.  [1263.] — When  the  effects  of  a  succession  are  to  be 
sold,  in  order  to  effect  a  partition,  if  all  the  heir&  of  the  deceased 
are  absent,  minors  or  interdicted,  the  judge  may,  at  the  instance  of 
the  tutors  and  curators  of  these  heirs,  and  on  the  advice  of  the 
family  meeting  of  those  of  the  heirs  who  are  minors  or  interdicted, 
order  the  sale  to  be  made  on  certain  terms  of  credit  and  on  proper 
security,  unless  the  payments  of  the  debts  of  the  succession  require 
that  the  sale  be  made  for  cash. 

Art.  1342.  [1*264.] — If  there  be,  among  the  heirs  of  the  deceased, 
any  who  are  of  age  and  f^resent,  and  who  demand  that  the  sale  be 
made  for  cash,  it  shall  be  made  for  cash,  for  a  suf&cient  sum  to  cover 
the  portion  coming  to  them,  and  on  a  credit  for  the  balance,  on  the 
terms  prescribed  by  the  other  heirs. 

But  on  the  partition  of  the  proceeds  of  the  sale,  the  whole  amonnt 
shall  be  reduced  to  its  cash  value,  by  deducting  from  the  whole  sum 
to  be  paid,  eight  per  cent,  per  annum,  and  those  heirs  who  require 
their  portion  in  cabh,  shall  receive  it  on  the  whole  amount  thus 
reduced. 

Art.  1343.  [1265] — Any  coh^'ir  of  age,  at  the  sale  of  the  hered- 
itary effects,  can  become  a  purchaser  to  the  amount  of  the  portion 
owing  to  him  from  the  AUccertHion,  and  he  is  not  obliged  to  pay  the 
surplus  of  the  purchase  money  over  the  portion  coming  to  him,  uutil 
this  portion  has  been  definitively  tixed  by  a  partition. 

Art.  13 i4.  [1266.] — ^The  minor  coheirs  may  also  become  pur- 
chasers of  the  iiereditary  effects,  by  the  intervention  of  their  tutors 
or  curators,  or  by  their  assi'^tauce,  if  they  have  been  specially 
authorized  thereto  by  the  judge,  with  the  advice  *of  the  fai^dly 
meeting. 

Art.  1346.  [1267.] — When  the  judge  has  ordered  the  partition^ 
and  regulated  the  manner  m  wli  ch  it  shall  be  made,  as  well  as  the 
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«^atiaii%  if  the  ease  require  it,  he  shall  refer  the  parties  to  the 
ncorder  <rf  the  parish  or  a  notary  appointed  by  him  to  continue  the 
judicial  partition  to  be  made  between  them. 

Art.  1346.  [1268.] — ^If  the  heirs  who  baye  instituted  the  suit  for 
partition  be  of  age.  and  present,  and  the  judge  has  fixed  the  mode  of 
makiDg  it,  whether  in  kind  or  otherwise,  nothing  shall  prevent  the 
heirs  irom  continuing  their  partition  amicably  and  in  the  manner 
they  think  proper. 

SscfnoN  4i 

How  the  Beoorder  of  the  Parish  or  tha  Notary  is  Bound  to  Proceed  6i 

the  Judicial  Partition. 

Art,  1347.  [1269.1— The  officer  appointed  to  make  the  partition 
is  bound,  within  fifteen  days  at  farthest  from  the  notice  of  his 
appointment,  to  notify  the  heirs  or  their  representatives,  in  writing, 
of  the  day,  hour,  and  place  in  which  he  is  to  commence  his  work, 
sufficient  time  previous  thereto,  to  enable  them  to  attend,  if  they 
think  proper. 

AsT.  1348.  [1270.] — As  the  business  of  partitions  sometimes 
requires  several  days,  the  officer  may  divide  his  procea  verbal,  and 
make  as  many  vacations  or  sittings  as  he  thinks  proper.  He  can 
even  defer  the  closing  of  it,  if  one  of  the  parties  requires  it,  in  case 
any  contestation  aiise  on  the  manner  of  efi'ecting  it,  and  it  becomes 
necessary  to  refer  to  the  judge  to  have  them  terminated  before  pro- 
ceeding farther. 

Abt.  1349.  [I2T1.] — On  the  day  appointed  for  the  partition,  the 
officer  shall  begin  by  settling  the  accounts,  which  each  of  the  heirs 
naay  owe  to  the  succession. 

Abt.  1;{50.  [1272.1 — ^The  officer  shall  include  in  these  accounts: 

1.  The  sums  which  each  of  the  coheirs  owes  to  the  deceased; 

2.  Those  which  each  of  the  coheirs  may  have  received  or  dis« 
bursed  on  account  of  the  succession,  whether  for  the  payment  of 
debts  or  for  necessary  and  useful  expenses  on  the  effects  of  the 
aoccession; 

3.  Those  wh'ch  each  of  the  coheirs  may  owe  by  reason  of  dam- 
ages or  injury,  which  have  been  caused  by  his  fault  to  the  effects  of 
the  successioo. 

Art.  1351.  [1273.] — The  accounts  being  thus  settled,  the  officer 
must  deduct  from  the  effects  of  the  succession  the  things  which  have 
been  bequeathed  by  the  deceased,  either  to  any  of  the  coheirs 
beyond  his  portion  when  the  collation  is  dispensed  with,  or  to  any 
other  persons,  as  these  things  ought  not  to  be  included  in  the  mass 
of  the  effects  to  be  divided. 

Akt-  1352.  [1274.] — If  the  partition  is  to  be  made  between  chil- 
)3ren  or  legitimate  descendants  inheriting  from  their  father^  mother 
or  other  ascendant,  and  a  collation  is  to  be  made,  the  officer  shall 
cause  the  decree  of  the  jndge  to  be  exhibited  to  him,  by  which  it  is 
decided  whether  the  collation  is  to  be  made  in  kind,  or  by  taking 

S2 
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Amv  1363.  [1276.] — ^If  the  collation  is  to  be  made  in  kiad,  the 
ofiScer  is  bound  to  include  the  property  collated  in  the  number  of 
the  effects  of  the  succession,  for  its  estimated  value,  which  shall  have 
been  fixed  by  experts  appointed  by  the  judge,  as  is  said  heretofore. 

Art.  1354.  [1276.] — il^  on  the  contrary,  the  collation  is  to  be 
made  by  taking  less,  the  officer  shall  add  to  the  credit  of  the  estate 
the  sum  due  by  the  heir  who  is  bound  to  make  the  collation,  accord- 
ing to  the  appraisement  which  shall  haye  been  made  by  experts 
appointed  by  the  judge,  separately  from  the  other  articles  of  the 
succession,  in  order  that  the  other  heirs  may  have  a  sum  of  money, 
or  some  object  equal  to  the  estimated  value  of  the  property  subject 
to  collation. 

Art.  1355.  [1277.] — ^The  officers  shall  then  proceed  to  the  forma- 
tion of  the  aciim  mass  of  the  succession. 

Art.  1356.  [1278.] — This  active  mass  shall  be  composed: 

1.  Of  all  the  movables  and  immovables  of  the  succession,  which 
have  not  been  sold,  mention  being  made  of  their  value,  a<i  stated  iu 
the  inventory  of  the  effects  of  the  succession,  or  in  the  new  appraise- 
ment which  may  have  been  made  by  experts  appointed  by  the 
judge; 

2.  Of  the  price  of  the  movables  and  immovables,  which  have  been 
sold  to  effect  the  partition; 

3.  Of  all  the  objects  collated  by  the  heirs,  whether  in  kind  or  by 
taking  less,  in  proportion  to  the  appraised  value  given  to  them  by 
the  experts  appointed  by  the  judge; 

4  Of  all  the  sums,  which  the  heirs  may  owe  to  the  succession, 
according  to  the  settled  account; 

6.  Of  all  the  debts  due  to  the  succession  by  other  persons. 

Art.  1357.  [1279.] — The  active  miss  of  the  sintcessioa  being  thus 
formed,  if  there  be  no  collati  >n,  or  if  the  collations  are  made  in 
kind,  the  officer  proceeds  to  the  deductions  to  be  made  from  the 
mass,  in  order  to  ascertain  the  balance  to  be  divided. 

Art.  1358.  [1280.] — By  deduction  is  understood  a  portion  or  thingr 
which  an  heir  has  a  r-ght  to  take  from  the  mass  of  the  succession 
before  any  partition  tsikes  place. 

Art.  1359.  [1281.] — The  deductions,  which  are  to  be  made  before 
the  partition  of  a  succession,  cousisi: 

1.  Of  the  sums  due  to  one  or  more  of  the  heirs  for  a  debt  due 
them  by  the  deceased,  or  advance  made  to  the  succession,  or  expenses 
on  its  effects,  according  to  the  account  setth'd  among  the  heirs; 

2.  Of  the  amount  owing  to  the  heirs  to  whom  a  collation  is  due, 
when  the  collation  is  maue  by  taking  le^s,  in  order  that  the  heirs  may 
receive  a  portion  equal  to  tlie  amouut  of  the  coliaiion  which  is  due; 

3.  Of  the  privileged  debis  due  or  paid  on  arcount  of  the  succession, 
which  have  been  iucurred  since  tiie  death  of  the  deceased,  or  in  order 
to  effect  the  pai;jLition. 

Art.  1360.  [1282.] — When  the  collations  have  been  made  in  kind, 
or  when  there  is  none  to  be  made,  the  deductions  are  takes  trom  the 
active  mass  of  the  succession,  and  the  balance  remaining  forms  the 
mass  to  be  divided. 

Abt.  1361.  [1283.] — ^But  when  the  collation  is  made  fictitiously  and 
by  taking  less^  the  officer  having  formed  the  active  mass  of  the  soo* 
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cession,  including  the  collation,  deducts  the  sum  at  which  the  prop- 
erty collated  is  cbtimated,  and  on  the  mass  thas  reduced  the  deduc- 
tion is  made. 

Art.  13G2.  [1284.J — ^When  the  deduction  which  is  to  be  made  in 
favor  of  the  heir  to  whom  the  collation  is  due,  has  been  ascertained 
and  estabUshed,  according  to  the  preceding  article,  if  there  be  among 
the  effects  of  the  succe^^sion  any  mr>vables  or  immovables,  which  this 
heir  wishes  to  take  at  the  estimated  value  in  payment  of  the  amount 
of  the  collation  due  to  him,  he  can  take  them  at  his  choice,  and  the 
officer  shall  give  them  to  him. 

Art.  13G3.  [1285.] — Ji  there  be  two  or  more  heirs,  who  have  a 
right  to  receive  the  collation  due  to  them  in  the  property  and  effects 
of  the  succession,  and  they  can  not  agree  on  the  partition  of  the 
effects  which  they  have  thus  chosen,  the  officer  shall  appoint  exports 
to  form  allotments  of  these  efi'e(;ts,  for  which  the  parties  entitled  to 
the  collation  shall  draw  lots,  in  the  same  manner  as  is  hereafter  pre- 
scribed for  the  formation  and  drawing  of  the  lots  of  the  definitive 
partition. 

Abt.  1364.  [128G.] — When  the  deductions  have  been  made,  and 
those  to  whom  the  coUatious  were  due  have  received  them,  as  is  said 
in  the  preceding  article,  the  officer  divides  what  remains  into  as  many 
equal  lots  as  there  are  beii  s,  or  roots  entitled  to  a  share. 

Art.  1J565.  [1287.] — ^In  tiie  formation  and  composition  of  the  lots, 
care  must  be  taken  to  avoid  as  much  as  possible  the  cantlifig  of  tene- 
ments, and  not  to  separate  what  is  necessary  for  the  same  cultivation. 
And  tliere  ought  to  be  included,  if  possible,  in  each  lot,  the  same 
quantity  of  movables,  immovables,  rights  and  credits  of  the  same 
nature  and  value. 

Anr.  13GG.  [1288.] — When  the  lots  are  of  unequal  value,  such  ine- 
quality is  compensated  by  means  of  a  return  ox  money,  which  the 
coheir,  having  a  lot  of  more  value  than  the  other,  pays  to  his 
coheirs. 

Art.  1367.  [1289.] — The  lots  are  formed  by  experts  chosen  for 
that  purpose  and  sworn  by  the  officer  charged  with  the  p«u:t.tion,  and 
are  afterwards  drawn  for  by  the  coheirs. 

Akt.  1368.  [1-90.] — If,  in  the  course  of  a  partition  referred  to  an 
officer,  ctmtestations  should  arise,  the  officer  shall  make  a  proces 
verbal,  of  the  objections  and  declarations  of  the  parties,  Hii^pend  his 
j3roceeding8  and  refer  the  parties  to  the  judge,  having  cogUiZance  of 
the  partition,  for  his  decision  thereon. 

Art.  1369.  [1291.] — If  there  are  several  minors,  who  hn  *^  oppo- 
site interests  in  the  partition,  and  who  have  the  same  xmoc,  there 
shall  be  appointed  to  each  of  them  a  special  tutor  oti  hoc,  wuose  func- 
tions shall  cease  as  soon  as  the  partition  is  terminated. 

Emancipated  minors  who  have  only  the  power  of  administeiing 
their  property,  must  also  be  assisted  by  a  special  curator  ad  hoc  dur- 
ing the  proceeding  of  the  partition  beiore  the  officer,  when  there  are 
two  or  more  minors  who  have  the  same  curators  ad  liiem. 

Art.  1370.  [1292.]— The  rules  established  for  the  division  of 
estates  to  be  partitioned,  are  equally  applicable  to  the  subdivisions  to 
be  made  between  the  individual  coproprietors  clamu*^  und  r  tue 
same  root. 
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Art.  1371.  [1293.] — ^No  partition  is  made  of  the  passive  debts  of 
the  sncccssion;  each  heir  remains  bonnd  for  the  part  he  takes  in  the 
euccessioD,  but  in  order  to  equalize  the  shares,  those  heirs  who  take 
the  largest  allotments  may  be  charged  with  the  payment  of  a  larger 
portion  of  the  debts. 

Abt.  1372.  [1294.] — ^Partitions,  made  agreeably  to  the  above 
roles  by  tutors  or  curators  of  minors,  or  by  curators  of  interdicted 
or  absent  persons,  are  definitive;  but  they  are  only  provisional,  if  the 
roles  havo  not  been  observed. 

Akt.  1378.  [1296.] — When  the  partition  is  only  provisional, 
absentees,  minors,  persons  interdicted  and  married  women  may,  if 
they  find  themselves  injored  thereby,  demand  that  another  be  made, 
as  provided  by  the  section  relative  to  the  rescission  of  partitions. 

A  minor  may  institote  this  action,  even  before  he  attains  the  age  of 
majority,  bot  a  married  woman  can  not  attack  the  provisional  parti- 
tion made  by  her  hosband,  until  the  dissolution  of  their  community. 

Arf.  1374.  [1296.] — ^When  the  partition  has  been  terminated  by 
the  officer,  one  of  the  parties  must  deposit  an  authentic  copy  thereof 
in  the  court  of  the  judge  who  has  ordered  the  partition,  and  make  a 
motion  that  his  coheirs  be  summoned  to  show  cause,  if  any  they  have, 
in  ten  days  after  notice  of  the  order  of  the  judge,  to  that  efiect^  why 
the  partition  should  not  be  homologated. 

Abt.  1375.  [1297.J — If  the  coheirs,  thus  notified,  have  any  objec- 
tions to  make  against  the  manner  in  which  the  partition  has  been 
made,  they  are  bound  to  file  a  written  oppo>ition  to  the  homologa- 
tion, within  the  time  given  them  for  that  purpose,  and  they  are 
bound  to  state  in  that  opposition  the  errors,  vices  and  irregularities 
which  they  believe  the  partition  contains  to  their  prejudice. 

Art.  1376.  [1298.]— If  the  judge  finds  that  this  opposition  is  well 
founded  in  whole  or  in  part,  he  sfuEdl  order  the  partition  to  be  recti- 
fied accordingly,  and  shall  refer  the  parties  to  the  o!ficer,  who  shall 
make  a  supplementary  act  of  partition  in  conformity  with  the  deci- 
43ion  of  the  judge,  of  which  an  authentic  copy  shall  be  deposited  in 
the  court  of  the  judge,  in  the  same  manner  as  the  original  act  is 
ordered  to  be  deposited. 

Abt.  1377.  [1299.] — If,  on  the  contrary,  the  judge  finds  that  the 
opposition  of  the  coheirs  is  not  well  founded,  he  shall  order  the  act 
of  partition  to  be  homologated,  which  shall  be  final  between  the 
parties,  provided  the  formalities  of  the  law  have  been  fulfilled. 

Abt.  1378.  [1300.]--The  form  in  which  the  officer  is  directed  to 
make  the  act  of  partition,  as  is  above  described,  is  not  a  matter  of 
such  strict  law  that  nullity  results  from  the  act,  in  case  of  this 
officer  making  any  change  in  the  form;  provided  all  the  provisions 
of  the  law  relating  to  the  formation  of  the  accounts  between  the 
parties,  the  Icductions,  the  composition  of  the  mass  of  the  succes- 
sion, the  appointment  and  oaths  of  the  experts  and  the  making  and 
drawing  of  the  lots,  have  been  observed  in  the  partition,  and  the 
parties  interested  therein,  or  their  representatives,  have  been  duly 
notified  to  be  present  at  the  same. 

Abt.  1379.  [1301.] — ^After  the  partition,  delivery  must  be  made  to 
each  of  the  coheirs,  of  the  title  |>apers  of  the  objects  fallen  to  his 
share. 
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The  titTe  papers  of  a  divided  property  remain  in  tbe  possession  of 
tbe  heir  who  has  tbe  most  considerable  part  of  it,  nnder  the  obliga- 
tion of  prodncmg  them,  when  required  by  the  coproprietors  of  the 
other  part  of  tbe  property. 

Titles  common  to  the  whole  inheritance  shall  be  delivered  to  the 
person  chosen  by  all  the  heirs  to  be  the  depositary  of  them,  on  condi- 
tioD  of  producing  them  as  often  as  required.  If  they  should  not 
agree  on  that  choice;,  such  deposit  shall  be  made  by  the  order  of 
the  jadge. 

Art.  1380.  [1302.] — ^If,  after  the  partition,  a  discovery  should  be 
made  of  some  property  not  included  in  it,  the  partition  must  be 
amended  or  made  over  again,  either  in  totality,  or  of  the  discovered 
property  alone. 

Abt.  1381.  [1303.] — ^If,  after  the  partition  an  heir  appears,  whose 
death  has  been  presumed  on  account  of  his  long  absence,  or  whose 
right  was  not  known,  as  if  a  second  testament  unknown,  until  then, 
should  entitle  him  to  inherit  with  the  others,  the  first  partition  must 
be  annulled,  and  another  must  be  made  of  all  the  property  remaining 
in  kind,  and  of  the  vnlue  of  whatever  has  been  c  •URumed  or  alienated, 
in  order  that  he  may  have  the  share  of  the  whole  to.  which  he  ig 
entitled. 

SscnoH  & 
Of  the  Effect  of  PartiHofL 

Abt.  1382.  [1420.] — Partition  is  a  sort  of  exchange,  which  theco- 
beirs  make  among  themselves,  one  giving  up  his  right  in  the  thing 
which  he  abandons  for  the  right  of  the  other  in  the  thing  he  takes. 

Abt.  1383.  [1434.] — ^The  heir,  to  whose  share  an  immovable  or 
0ome  other  thing  liable  to  be  mortgaged,  has  fallen,  is  not  bound  by 
the  mortgages  which  his  coheirs  may  have  given  on  their  individucd 
shares  of  the  same,  previous  to  the  partition;  and  these  mortgages 
are  dissolved  of  right,  except  upon  the  property  which  falls  to  ihe 
heirs  who  have  given  the  mortgages,  if  the  property  is  susceptible  of 
being  mortgaged;  reserving,  however,  to  creditors  their  rights  a0 
provided  in  article  1338. 

Sscnoy  6. 

Of  ihe  Warranty  cf  Partition 

Abt.  1384.  [1421.]— The  <oheirs  remain  respectively  bound  to 
warrant,  one  to  the  other,  the  property  falling  to  each  of  their  shares 
against  the  disturbance  and  evAv^cion  which  they  may  suffer,  when 
the  distorbance  or  eviction  proceeds  from  a  cause  anterior  to  the 
partition. 

Art.  1886.  [1422.] — The  warranty  does  not  take  place,  if  the 
kind  of  eviction  sunered  has  been  excepted  by  a  particular  and 
express  clause  of  the  act;  but  it  can  not  be  stipulated  in  a  partition, 
by  a  general  clause  that  there  shall  be  no  warranty  among  the 
coheirs  for  any  kind  of  disturbance  wnatever. 
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Abt.  1886.  fl423.]— The  warranty  ceases,  if  it  be  by  the  fault  of 
the  coheir,  that  be  has  suffered  the  eviction. 

Abt.  1887.  [1424.] — Each  of  the  coheirs  is  personally  bound  in 

{>roportiou  to  his  hereditary  share,  to  indemnify  bis  cobeir  for  the 
OSS  which  the  eviction  has  caused  him. 

Art.  1338.  [1425.] — ^Bat  the  indemnity  is  only  for  tbe  sum  for 
which  the  object  has  been  given  by  the  partition  to  tbe  heir  who 
bas  suCered  the  eviction,  and  for  tbe  proportion  which  each  of  the 
heirs  is  bound  to  contribute,  the  amount  of  his  own  portion  being 
extinguished  by  confusion ;  and  tbe  heir  in  this  case  has  no  right  to 
claim  remuneration  from  his  coheirs  for  any  damages  which  he  may 
have  suffered  by  the  eviction. 

Art.  1389.  [1426.] — If  one  of  the  coheirs  happens  to  be  insolvent, 
the  portion,  for  which  he  is  bound,  must  be  divided  equally  between 
the  one  who  is  guaranteed  and  the  other  coheirs  who  are  solvent 

Art.  1390.  [1427.] — Warranty  between  coheirs  has  two  dift'erent 
effects,  according  to  the  two  kinds  of  property  which  may  exist  in 
the  succession: 

One  composed  of  things  which  corporeally  exist,  whether  they  be 
movable  or  immovable,  with  regard  to  which  warranty  goes  no  farther 
than  assuring  them  to  belong  to  the  succession. 

The  other  kind  consists  of  active  debts  and  other  rights,  and  with 
respect  to  these,  they  are  not  only  guaranteed  as  belonging  to  tbe 
succession,  but  also  as  being  such  as  they  appear  to  be;  tnat  is  to 
say,  as  being  really  due  to  the  succession,  and  due  by  debtors  solvent 
at  the  time  of  the  partition,  and  who  shall  be  so  when  the  debt 
becomes  payable,  if  it  be  not  then  due. 

Art.  1391.  [1^8.] — The  warranties  mentioned  in  the  preceding 
article  exist  of  right,  so  that  they  are  always  implied,  and  the  heirs 
are  bound  to  them,  though  no  mention  be  made  thereof  in  the 
partition. 

Art.  1392.  [1429.] — ^The  warranty  of  the  solvency  of  the  debtor 
of  a  rent  charge  can  not  be  claimed  after  the  lapse  of  iive  years 
from  the  partition. 

Art.  1393.  [1430.] — ^Where,  after  the  partition,  the  thing  decays 
bj  its  nature,  or  perishes  by  accident,  such  loss  gives  rise  to  no 
action  of  warranty. 

Art.  1394.  [1431.] — If,  since  the  partition,  debts  or  charges  before 
unknown,  are  discovered,  such  new  charges,  whatever  they  may  be, 
shall  be  suppoited  by  all  the  heirs,  and  they  shall  mutually  guaraniee 
each  other. 

Art.  1395.  [1432  ] — ^The  tacit  mortgage  which  resulted  from  the 
partition  for  the  execution  of  all  the  obligations  contained  therein, 
no  longer  exists;  but  the  heirs  may  stipulate  a  special  mortgage. 

Art.  1396.  [1433.] — The  action  of  warranty  among  coheirs  is 
pr<-8cribed  by  five  years,  and  the  time  commences  to  run,  to  wit:  for 
the  property  included  in  the  partition,  from  the  day  of  the  eviction; 
and  for  dnbts,  from  the  day  that  the  insolvency  of  the  debtor  is 
established  by  the  discussion  of  his  effects. 
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Section  7. 
Of  the  Rescission  of  Partition^ 

AsT.  1397.  [1435.] — Partitions  made,  even  with  persons  of  fall 
age,  may  be  rescinded,  like  other  covenants,  for  radical  vices,  such 
as  violence,  fraud  or  error. 

Art.  1398.  [1436.] — ^They  may  even  be  rescinded,  on  account  of 
lesion ;  and,  as  equality  is  the  base  of  partitions,  it  suffices  to  cause 
the  rescission,  that  such  lesion  be  of  more  than  one-fourth  part  of 
the  true  value  of  the  property. 

Abt.  1399.  [1437.] — ^When  partitions,  in  which  minors,  persons 
interdicted,  or  absentees  are  interested,  have  bt'en  made  with  all 
the  formaUties  prescribed  by  law  for  judicial  partitions,  they  can  not 
be  rescinded  for  any  other  causes  than  those  which  would  authorize 
the  rescission  of  partitions  made  by  persons  of  age  and  present. 

Art.  1400.  [1438.] — But  if  these  formalities  have  not  been  fulfilled, 
as  the  partition  is  only  considered  as  provisional,  it  is  not  necessary 
to  sue  for  the  rescission  of  it,  but  a  new  partition  may  be  demanded 
for  the  least  lesion,  which  the  minor,  per:sun  interdicted  or  absentee, 
may  have  suffered. 

Art.  1401.  [1439.[ — ^The  mere  omission  of  a  thinpf,  belonging  to 
the  succession,  is  not  ground  for  rescisbTon,  but  simply  for  a  supple- 
mentary partition. 

Ajit.  1402.  [1440.] — ^The  action  of  the  rescission  mentioned  in  the 
foregoing  articles  takes  place  in  the  cases  prescribed  by  law,  not 
only  against  all  acts  bearmg  the  title  of  partition,  bus  even  against 
all  those  which  tend  to  the  divison  of  property  between  coheirs, 
whether  such  acts  be  called  sales,  exchanges,  compromises,  or  by 
any  other  name. 

Art.  1403.  [1441.] — But,  after  the  partition,  or  the  act  operating 
the  same  effect,  the  action  of  rescission  can  no  longer  be  admitted 
against  a  compromise  made  to  put  an  end  to  disputes  arising  in 
consequence  of  the  first  act^  although  there  should  be  no  suit  com- 
menced on  the  subject. 

AlRt.  1404.  [1442.] — The  action  of  rescission  is  not  admitted 
against  a  sale  of  successive  rights,  made  without  fraud  to  one  of  the 
heirs  and  at  his  risk  by  the  other  coheirs  or  any  of  them. 

Art,  1405.  [1443.] — The  sale  of  successive  rights  by  one  heir  to 
his  coheir  is  not  subject  to  rescission,  if  the  purchaser  has  run  Ao 
risk;  a^,  for  example,  if  the  vendor  remains  bound  for  the  payment 
of  the  debta 

Art.  1406.  fl444.] — ^In  order  that  the  purchaser  be  not  liable  to 
this  Miction,  it  is  besides  necessary  that  the  vendor  should  have  ceded 
to  him  all  his  successive  rights,  that  is,  all  the  rights  he  had  in  the 
succession.  If  he  has  only  sold  his  part  in  the  immovables  to  be 
divided,  this  sale  shall  be  subject  to  rescission  for  leison  beyond  a 
fourth. 

Art.  1407.  (1445  ]— This  sale  shall  be  subject  to  rescission,  if  it 
be  proved  that,  at  the  time  it  was  made,  the  purchaser  alone  kni^w  ^. 
the  value  of  the  succession,  and  permitted  the  veudor  to  remaia  in 
ignorance  of  it. 
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Abt.  1403.  [1446.] — ^The  defendant  in  the  suit  for  rescission  may- 
stop  its  course  and  prevent  a  new  partition,  by  ofiering  aud  giving- 
to  tie  plaintiff  the  supplement  of  his  hereditary  portion,  either  in 
money  or  in  kind,  provided  the  recission  is  not  demanded  for  cause 
of  violence  or  fraud. 

Art.  1409.  [1447.] — When  the  defendant  is  admitted  to  prevent  a 
new  partition,  as  is  said  in  the  preceding  article,  if  he  furnishes  the 
supplement  in  money,  it  must  be  with  interest  from  the  dav  of  the 
institution  of  the  suit;  if  he  furnishes  it  in  effects,  he  is  bound  to 
restore  the  fruits  from  the  same  day. 

A^T.  1410.  [1448.] — ^The  coheir  who  has  alienated  his  share  or 
part  of  it,  is  no  longer  admitted  t  >  hnafi^  tne  action  of  rescission  for 
fraud  or  violence,  if  the  alieuation  he  has  made  was  posterior  to  the 
discovery  of  the  fraud,  or  to  the  cessation  of  the  violence. 

Abt.  1411.  [1449.] — ^If  the  partition  has  been  regulated  by  tlie 
father  among  his  children,  no  restitution  can  take  place,  even  in 
favor  of  minors,  when,  by  such  partition,  one  or  more  of  the  heirs 
have  received  more  than  the  others,  unless  that  o.'erplus  should 
exceed  the  portion  which  the  father  had  a  right  to  dispose  ol 

Art.  1412.  [1450.] — ^The  minor  who  obtams  relief  against  a  parti- 
tion, relieves  those  of  full  age;  for  the  partition  can  not  subsist  for 
one,  and  be  annulled  for  another. 

Art.  1413.  [1451.] — Suits  lor  the  rescission  of  partitions  are  pr^ 
ecribed  by  the  lapse  of  five  years  from  the  date  thereof,  and  in  case 
of  error  and  iraud,  from  the  day  in  which  they  are  discovered. 

Art.  1414.  [1452.] — This  prescription,  in  case  of  lesion,  runs 
against  minors  as  well  as  against  pessons  of  age,  when  the  partitioa 
has  been  made  judicially  and  with  all  the  forms  prescribed  by  law* 

CHAPTEB  13. 
Of  the  Payment  of  the  Debts  of  a  Succession^ 

SscnoN  1. 
Oenerd  Dispositions. 

Akr.  1415.  [1393.] — ^The  provisions  contained  in  this  diapter 
relating  to  the  manner  in  which  heirs,  or  other  universal  successors^ 
are  bound  to  contribute  to  the  payment  of  debts,  does  not  prevent 
the  contribution  from  being  otherwise  regulated  by  the  agreement  of 
the  parties,  or  the  will  of  the  testator,  provided  that  by  the  disposi- 
tions made  by  the  testator  in  this  respect,  the  rights  of  the  forced 
heirs  are  not  prejudiced. 

Art.  1416.  [1394.] — ^But  these  agreements  or  dispositions  can 
only  have  effect  between  the  heirs  and  other  universal  successors; 
they  can  in  no  manner  alter  their  obligations  towards  the  creditors 
of  the  succession  for  the  payment  of  the  debts. 

Art.  1417.  [1395.] — ^Titles  which  carry  execution  against  the 
deceased  are  also  executory  against  the  heir  personally;  nevertheless 
the  ttToditors  can  not  obtain  execution  on  them,  until  ten  days  after 
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the  notification  of  them  be  made  to  the  person,  or  left  at  the 
domicile  of  the  heir. 

Art.  1418.  [1396.] — The  heir,  on  beine^  notified  thereof,  may 
oppose  the  executioa,  before  the  tribunal  having  cognizance  of  the 
matter,  on  his  simple  motion;  and  if  he  proves  that  he  has  claimed 
the  delays  for  d*4ibernting,  the  execution  shall  be  suspended  until 
the  delays  have  expired. 

Abt.  1419.  [1368.] — There  are  two  principal  things  to  be  consid« 
ered  relative  to  the  paymeut  of  th'e  debts  of  a  succession: 

1.  The  actions  of  the  creditors  to  cause  themselves  to  be  paid 
what  is  due  them,  and  the  persons  against  whom  these  actions  can 
be  brought; 

2.  The  contribution  which  is  to  be  made  between  these  latter 
persons. 

Abt.  1420.  [1369.] — Contribntion  is  the  division  which  is  made 
among  the  heirs  of  the  succession  of  the  debts  with  which  the  suc- 
cession is  charged,  according  to  the  proportion  which  each  is  bound 
to  bear. 

Art.  1421.  [1370.] — ^The  creditors  of  a  succession  have  three 
kinds  of  actions  to  cause  themselves  to  be  paid  the  debts  due  them 
by  the  deceased,  to  wit: 

1.  A  personal  action  against  the  heirs,  or  those  who  stand  in  the 
place  of  heirs; 

2.  An  hypothecary  action  against  the  detainers  or  possessors  of 
the  property  mortgaged  for  their  debts; 

3.  And  the  action  of  the  separation  of  the  patrimony  of  the 
deceased  from  that  of  the  heir. 

Sectio:^  2. 

Of  the  Personal  Action  Against  the  Heir. 

Art.  1422.  [1371  .J — ^The  personal  action,  which  the  creditors  of  a 
soccession  can  exercise  against  the  heirs,  has  for  its  basis  the  obli- 
gation, which  the  heirs  are  under,  to  discbarge  the  debts  of  the 
deceased.. 

This  action  is  modified  according  as  the  deceased  has  left  one  or 
several  heir^. 

Art.  1423.  [1372.] — The  heirs  by  the  fact  alone  of  the  simple 
acceptance  of  a  succession  left  them,  contract  the  obligation  to 
discharge  all  the  debts  of  such  succession,  \o  whatever  sum  they  may 
amount,  though  they  far  exceed  the  value  of  the  effects  composing  it. 

The  only  exception  to  this  rule  is  when  the  heirs,  before  meddling 
iT^th  the  succession  have  caused  a  true  and  faithful  inventory  thereof 
to  be  made,  as  is  prescribed  in  the  section  of  this  title  which  relates 
to  the  benefit  of  inventory;  for  in  this  case  they  are  only  bound  for 
the  debts  to  the  amount  of  the  value  of  the  effects  found  in  the 
succession. 

Art.    1424.    [1373.] — ^Universal  legatees,  or  legatees  under  an 
mil  versal  title,  being  in  every  respect  assimilated  to  heirs,  are  subject 
to  the  payment  of  the  debts  of  the  successHm,  according  to  the  aaiM 
rules  and  under  the  same  exceptions  as  heirs. 
23 
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Abt.  1425.  [1374.] — ^But  though  the  heirs  and  other 
BQCcessors,  who  have  not  made  an  inventory  as  is  before  prescribed,  * 
are  bound  for  the  payment  of  all  the  debts  of  the  succession  to  which 
they  are  called,  even  when  the  debts  exceed  the  value  of  the  property 
left  them,  they  are  not  bounds  in  solido  and  one  for  the  other^  for  the 
payment  of  the  debts. 

Art.  1426.  [1375.] — When  the  deceased  has  left  one  sole  heir,  or 
has  bequeathed  all  his  property  nuiversally  to  the  same  person,  this 
heir  or  universal  legatee  is  bound  ,for  the  payment  of  the  whole  of 
the  debts  of  the  succession,  and  may  be  sued  directly  and  personally 
as  such  by  those  who  are  the  creditors  of  the  succession. 

Art.  1427.  [1376.] — ^If,  on  the  contrary,  the  deceased  has  left  two 
or  more  heirs,  they  are  bound  to  contribute  to  the  payment  of  those 
debts,  only  in  proportion  to  the  part  which  each  has  in  tne  succession. 

Thus  the  creditors  of  the  succession  must  divide  among  the*  heirs 
the  personal  action  which  they  have  against  them,  and  can  not  sue 
one  for  the  portion  of  the  other,  or  on*^  for  the  whole  debt. 

Art.  1428.  [1377.] — ^If  the  succession  is  divided  by  roots,  the 
subdivision  of  debts  takes  place  among  the  representatives  of  each 
root,  in  the  same  manner  as  when  there  are  several  heirs. 

If  then  the  deceased  leaves  for  heirs  two  children  and  four  grand- 
children, the  issue  of  another  child  deceased,  each  of  the  children  is 
bound  only  for  one-third  of  the  debts,  and  each  of  the  grandchildren 
for  one-twelfth. 

Abt.  1429.  [1378.] — If  one  of  the  heirs  be  a  creditor  of  the 
deceased,  confusion  will  only  take  place  for  his  part  iu  the  debt,  and 
he  may  claim  from  the  coheirs  the  part  which  each  is  bound  to  con- 
tribute for  the  payment  of  this  debt. 

Art.  1430.  [1379.] — The  legatee  under  a  universal  title  shall  con- 
tribute with  the  heirs  to  the  payment  of  the  debts  in  proportion  to 
the  part  bequeathed  to  him  in  the  succession;  but  the  lesTritee  under 
a  particular  title  is  not  liable  for  the  debts  of  the  succession,  though 
he  may  be  obliged  to  contribute  to  them  indirectly,  as  hereafter 
explained. 

Art.  1431.  [1380.] — ^If  the  testator  has  bequeathed  more  than  his 
disposable  effects  amounted  to,  or  if  there  does  not  remain  sufficient 
property  in  the  succession  to  pay  all  the  debts,  the  legatees  may  be 
made  to  give  up  what  they  have  received  above  what  the  testator 
was  permitted  to  bequeath,  or  the  deficit  necessary  to  dischai'ge  the 
debts  of  the  succession. 

In  the  first  case,  each  legatee  suffers  a  retrenchment  or  propor- 
tional diminution  of  the  amount  of  his  legacy  for  its  excess  above 
the  disposable  portion ;  in  the  second  he  is  compelled  to  bring  back 
out  of  what  he  has  received,  his  proportional  sum  of  what  is  necessary 
for  the  discharge  of  the  debts. 

But  this  action,  on  the  part  of  the  creditors  of  the  succession 
against  the  legatees,  is  prescribed  by  three  years,  to  be  calculated 
from  the  opening  of  the  succession. 

Abt.  14^2.  [1381.] — The  particular  agreements,  which  the  heirs 
may  mcike  among  themselves  or  with  third  persons,  relative  to  the 
payment  of  the  debts,  do  not  affect  their  obligations  towards  the 
creditors  of  the  succession. 
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ThnSy  though  one  of  them  be  charged  by  the  partition  with  the 
payment  of  the  whole  of  a  certain  debt,  each  of  them  can  be  com- 
pelled by  the  creditor,  by  means  of  a  personal  action,  to  pay  hia 
proportion,  saving  to  the  latter  his  recourse  against  the  person  who 
IB  Doond  to  guarantee  him  against  it. 

Section  3. 

Of  the  Hypothecary  Action. 

Art.  1433.  [1382.] — Although  the  heirs  and  other  successors 
under  a  universal  title  are  personally  bound  for  the  debts  of  the 
sacceesion  to  any  creditor,  only  in  proportion  to  their  respective 
shares  in  the  succession,  jet  one  heir*  may  be  bound  to  pay  the 
whole  of  a  debt  by  an  hypothecary  action,  when  the  property  fallen 
to  his  share  has  been  mortgaged  by  the  deceased;  but  he  has 
recourse  against  his  coheirs,  or  the  other  successors  standing  in 
their  place,  for  the  amount  which  he  has  been  bound  to  pay  for  the 
discharge  of  the  mortgage  debt. 

Abt.  1434  [1383.] — ^The  particular  legatee  who  has  satisfied  the 
debt  for  which  the  bequeathed  immovable  was  mortgaged,  is  and 
remains  subrogated  to  the  rights  of  the  creditor  agaiust  the  heirs 
and  legatees  under  a  universal  title. 

Art.  1435.  [1384.] — ^The  heir  or  successor  under  a  universal  title, 
who,  by  the  effect  of  the  action  of  mortgage  exercised  against  him, 
has  been  obliged  to  pay  more  than  his  share  of  the  common  debt, 
has  recourse  against  Lis  coheirs  only  for  so  much  as  each  of  them 
is  bound  to  support  personally,  even  though  the  coheir  or  other 
successor,  having  paid  the  debt,  should  have  caused  himself  to  bo 
subrogated  to  the  rights  of  the  mortgage  creditor. 

Art.  1436.  [1385.] — ^But  if,  at  the  time  when  this  recourse  is  exer- 
cised, one  of  the  heirs  is  insolvent,  the  portion  which  this  heir  was 
bound  to  contribute  shall  be  borne  proportionally  by  the  other  sol- 
Tent  heirs  and  him  who  Las  paid  the  debt 

Art.  1437.  [1386. J — ^If  all  the  immovables  of  a  succession  are 
incumbered  with  a  legal  or  judicial  mortgage,  each  heir,  who  has  in 
his  possession  one  or  more  of  these  immovables,  may  be  sued  by  the 
hypothecary  action  for  the  whole,  at  the  choice  of  the  creditor;  but 
the  heir  so  sued  has  his  recourse  against  his  coheirs,  as  is  before 
said. 

Art.  1438.  [138T.] — The  heir,  who  is  in  possession  of  a  mortgaged 
property  which  has  fallen  to  him  by  the  partition,  may  release  him- 
self from  the  hypothecary  action  instituted  against  him,  by  abandon- 
ing the  property,  so  that  it  may  be  sold  by  the  creditor  who  sues 
him,  and  the  debt  discharged  out  of  the  proceeds  of  the  sale;  but 
he  has  his  recourse  against  his  coheirs  for  the  payment. of  their  pro- 
portions of  the  vnlup. 

Art.  1439.  [1388.] — ^But  this  abandonment  of  the  -property  will 
not  release  the  heir  from  his  personal  responsibility  to  the  amount  of 
the  portion  which  he  inherits,  in  case  the  mortgaged  property  will 
not  sell  for  a  sufficient  sum  to  satisfy  the  debt  for  which  it  is  given* 

Art.  1410..  [1389.] — If  a  property,  which  is  bequeathed  to  any 
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one,  has  been  mortgaged  by  the  testator  for  his  own  debt,  or  that  of 
a  third  person,  the  particular  legatee  is  liable  to  the  hypothecary 
action  for  the  payment  of  this  debt,  at  the  instance  of  the  creditor, 
saving  to  the  legatee  the  right  of  abandoniDg  the  property  mort- 
gaged, in  order  to  release  himself  from  the  hypothecary  action,  in 
the  same  manner  as  is  permitted  to  the  heir  against  whom  this 
action  is  brought. 

Akt.  1441.  [1390.] — ^The  particular  legatee,  who,  in  conseqnence 
of  the  hypoth(  cary  action,  has  paid  the  debt  or  abandoned  the  prop- 
erty mortgaged,  has  no  recourse  against  the  heir  of  the  testator, 
because,  by  receiving  the  legacy,  he  is  considered  as  having  received 
it  with  the  incumbrances  with  which  it  was  charged. 

Art.  1442.  [1391.] — On  the  contrary,  if  the  heirs  of  the  testator 
are  obliged  to  pay  this  debt  on  the  personal  action  which  the  mort- 
gage creditor  can  institute  against  them,  they  have  their  recourse 
against  the  legatee,  to  cause  themselves  to  be  reimbursed  for  having 
discharged  and  disengaged  the  object  bequeathed,  which  they  were 
not  obliged  to  do. 

Akt.  1443.  [1392.] — But  if  the  mortgage  which  the  testator  has 
given  on  the  property  bequeathed,  be  for  a  debt  of  a  third  person, 
the  legatee  who,  at  the  suit  of  the  mortgage  creditor,  pays  the  debta 
or  abandons  the  property,  has  his  recourse  against  the  debtor  for 
the  debt  for  which  the  testator  gave  the  mortgage. 

Section  4. 

Of  the  Separation  of  Patrimony, 

Abt.  1441.  [1397.] — ^The  creditors  of  the  succession  may  demand^ 
in  every  case  and  against  every  creditor  of  the  heir,  a  separation  of 
the  property  of  the  succession  from  that  of  tHe  heir.  This  is  what 
is  called  thn  Sfiparalion  of  patrimony. 

Art.  1445.  [1398.] — The  object  of  a  Beparation  of  patrimony  is 
to  prevent  property,  out  of  which  a  particular  class  of  creditors  have 
a  right  to  be  paid,  from  being  confounded  with  other  property,  and 
by  that  means  made  liable  to  the  debts  of  another  class  of  creditors. 

Art.  1446.  1 1399.] — The  effect  of  this  demand,  on  the  part  of  the 
creditors  of  a  succession,  is  to  cause  them  to  be  paid  from  the  efifects 
of  the  succession  in  preference  to  the  creditors  of  the  heir. 

Art.  1447.  [1400.] — ^This  separation  may  be  demanded  by  all  the 
creditors  of  the  deceased,  whatever  they  may  ba  It  is  not  neces- 
sary that  these  debts  be  demandable  in  order  to  enable  the  creditors 
to  exercise  this  right. 

Art.  1448.  [1401.] — Even  those,  whose  right  is  eventual,  or 
dc) lending  on  an  uncertain  condition,  are  admitted  to  make  this 
demand,  and  as,  before  the  condition  happens,  ihey  can  not  prevent 
the  creditors  of  the  heir  from  being  paid,  they  are  permitted  to 
require  security  from  them  that  they  will  refund,  in  case  the  condi* 
tioii  happens. 

Art.  1449.  [1402] — The  legatees  may  also  demand  the  separation 
in  order  to  secure  the  payment  of  their  legacies  after  the  payment 
of  the  debts  of  the  succession. 
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Abt.  1450.  [1403.]— The  heir  in  part,  who  is  a  creditor  of  the 
SDCoession,  as  confasion  only  takes  place  for  the  amount  of  his  pro- 
perty, and  as  he  remains  a  creditor  for  the  balance,  may  also 
demand  this  separation  from  his  coheirs. 

Art.  1451.  [1404.] — The  benefit  of  this  separation  may  be  claimed 
against  all  the  creditors  of  the  heirs,  whether  privileged  or  not 

Abt.  1452.  [1405.] — ^The  creditors  of  a  succession,  in  which  there 
are  seTeral  heirs,  may  demand  this  separation  from  some  of  the 
heirs,  without  being  obliged  to  require  it  from  the  others. 

Airr.  1453.  [1406.] — The  creditors  who  demand  this  separation  of 
the  effects  of  the  succession,  can  not  include  in  it  the  effects,  which 
the  deceased  has  given  t^)  one  of  his  children  by  act  inter  vivos,  and 
which  the  child  is  bound  to  collate;  for  these  effects  do  not  belong 
to  the  succession,  and  the  collation,  which  the  child  who  is  the 
donee,  is  bound  to  make  of  them,  is  only  established  in  favor  of  his 
eohe]r& 

Art.  1454.  [1407.] — The  right  of  demanding  the  separation  can 
not  be  exercised,  if  there  has  been  a  novation  in  the  debt  due  hj 
the  deceased. 

Art.  1455.  [1403.] — There  is  a  novation  in  the  debt  of  the 
deceased,  when  the  creditor  has  accepted  a  new  title  from  the  heir, 
or  a  pleilge  or  mortgage  of  the  property  of  the  latter,  or  if  the 
creditor  has  granted  nim  a  term  f  )r  payment,  or  a  delay.       «. 

But  there  is  no  novation,  if  the  creditor  has  meiely  commenced 
suit  against  the  heir,  or  received  from  him  the  interest  due  the 
creditor. 

Art.  1456.  [  1409.] — The  suit  of  separation  of  patrimony  must  be 
instituted  within  three  months  from  the  express  or  tacit  acceptance 
of  the  lieirs;  after  the  expiration  of  this  term,  it  is  not  admitted. 

Art.  1457.  [1410.] — The  petition  for  separation  of  patrimony 
shall  not  be  received,  unless  it  be  accompanied  with  |jhe  sworn 
declaration  of  the  creditor  or  creditors  parties,  to  it,  that  they 
beheve  the  heir  is  embarrassed  with  debts,  and  that  they  have  rea- 
son to  beheve  that  his  personal  debts  will  absorb  the  effects  of  the 
succession  to  their  prejudice. 

Art.  1458.  [1411.] — In  the  interval  between  the  opening  of  the 
succession  and  the  three  months  allowed  for  the  institution  of  the 
suit  for  the  separation  of  patiimony,  the  heir  can  not  alienate,  affict 
nor  sell  the  effects  of  the  succession,  nor  any  of  them  to  the  pre- 
judice cf  the  creditors;  and  if  he  does  it,  the  creditors  may  cause 
the  acts  to  be  declared  null,  as'done  in  fraud  of  their  rights. 

Art.  1459.  [1412.] — ^The  creditors  of  the  h  ir,  Lave  also  the  right 
of  demanding  of  the  creditors  of  the  succession,  the  separation  of 
the  effects  of  the  heir  from  those  of  the  succession,  and  the  suit 
must  be  conducted  in  the  same  manner,  and  instituted  within  the 
same  period  as  that  at  the  instance  of  the  creditors  of  the  succes* 
sioD,  and  produces  the  same  effects  in  favor  of  the  creditors  of  the 
heir. 

Art.  1460.  [1413.] — ^When  the  creditors  of  the  succession  have 
sued  for  a  separation  of  patrimony,  if  there  are  not  effects  therein 
Bofficient  to  pay  them,  they  have  their  recourse  against  the  property 
of  the  heb,  after  his  own  creditors  have  been  paid. 
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Abt.  1461.  [1414] — ^The  creditors  of  the  heir,  who  have  sued  for 
the  separation,  enjoy  the  same  right  to  cause  themselves  to  be  paid, 
from  the  balance  of  the  effects  of  the  succession,  what  is  due  them 
by  the  heir,  in  case  the  other  property  of  the  heir  be  not  sufficient 
to  pay  them. 

Abt.  1462.  [1415.] — ^When  there  is  competition  between  the  credi- 
tors of  the  deceased  only,  and  they  have  no  privilege  nor  mortgage, 
they  have  an  eqaal  right  against  the  effects  of  the  succession,  and 
the  property  of  the  heir,  and  each  receives  in  proportion  to  his  debt, 
if  there  is  not  property  enough  to  pay  them  all. 

Art.  1463.  [1416.] — ^If,  in  the  case  of  the  preceding  article,  there 
are  some  creditors  ^by  mortgage,  they  shall  be  paid  out  of  the  effects 
of  the  succession,  according  to  the  order  of  their  mortgages;  and 
out  of  the  property  of  the  heir  in  competition  with  the  other  credi- 
tors who  have  no  mortgage. 

Art,  1464.  [1417.] — But  creditors  by  mortgage,  or  other  creditors 
of  the  deceased,  who  have  acquired  the  first  mortgage  upon  the  pro- 
perty of  the  heir,  either  by  a  new  title,  or  by  a  judgment  obtained 
against  him,  shall  have  a  preference  over  the  other  creditors  on  the 
estate  of  the  heir. 

Sechon  6. 
Of  the  Rights  of  Legatees, 

Art.  1465.  [1418] — The  heii,  or  other  universal  successor  is  not 
bound  for  the  legacies,  except  to  the  amount  of  the  value  of  the 
effects  of  the  succession,  and  he  can  therefore  free  himself  from  them 
by  abandoning  to  the  legatees  what  remains  of  the  succession,  after 
the  payment  of  the  debts. 

Art.  1466.  [141 9. J — ^If  it  be  the  forced  heir  who  makes  the  aban- 
donment to  the  legatees,  he  has  a  right  to  reserve  to  himself,  from 
the  effects  of  the  Buccession,  the  legitimate  portion  secured  to  hin 
by  law,  and  shall  deliver  up  the  balance  to  iJie  legatees. 
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TITLE  n. 


or  DONATIO  yS  INTER  VIVOS  (BE2  WEES'  LIVING  PSR8OSB)   AND 
MORTIS  CAUSA  (IN  PROSPECT  VF  DEATH.) 


CHAPTEBL 
Oeneral  Dispositions^ 

Abt.  1467.  [1463.] — Property  can  neither  be  acqnired  nor  disposed 
of  ffratnitonsly,  unless  by  donatioos  inter  vivos  or  monis  causa,  made 
in  we  forms  hereafter  established. 

Abt.  1468.  [1454.] — ^A  donation  inter  vivos  (between  living  per- 
sons) is  an  act  by  which  the  donee  divests  himself  at  present  and 
irrevocably  of  the  thing  given  in  favor  of  the  donee  who  accepts  it 

Abt.  1469.  [1455.] — ^A  donation  mortis  causa  (in  prospect  of  death) 
is  an  act  to  take  effect,  when  the  donor  shall  no  longer  exist,  by 
which  be  disposes  of  the  whole  or  a  part  of  his  property,  and  which 
is  revocable. 

CHAPTEB2. 

Of  the  Capacity  Necessary  for  Disposing  and  Beceiving  by  Donation 

Inter  Vivos  or  Mortis  Causa. 

^  Abt.  1470.  [1466.] — All  persons  may  dispose  or  receive  by  dona- 
tion inter  vivos  or  mortis  causa,  except  snch  as  the  law  expressly 
declares  incapiable. 

Abt.  1471.  [1457.] — ^The  incapacities  are  absolute  or  relative: 

Absolute  incapacities  prevent  the  giving  or  receiving  indefinitely 
with  regard  to  all  persons; 

Balative  incapacities  prevent  the  giving  to  certain  persons,  or 
receiving  from  them. 

Abt.  1472.  [1458.1 — ^It  is  sufficient  if  the  capacity  of  giving  exists 
at  the  moment  the  donation  is  made. 

Abt.  1473.  [1459.J — ^With  regard  to  the  capacity  of  receiving,  it 
is  sufficient,  if  it  exists  at  the  moment  of  the  acceptance  of  the 
donation  inter  vivos,  or  at  the  opening  of  the  succession  of  the 
testator. 

Abt.  1474.  [1460.]— When  the  donation  depends  on  the  fulfill- 
inent  of  a  condition,  it  is  sufficient  if  the  donee  is  capable  of  receiv- 
ing at  the  moment  the  condition  is  accomplished. 

Abt.  14T5.  [1461.] — ^To  make  a  donatiim  either  inter  vivos  or  morU$ 
causa,  one  must  be  of  sound  mind.  • 

Abt.  1476.  [1463.] — The  minor  under  sixteen  years  cmu  not  dis- 
pose of  any  property,  save,  however,  the  dispositions  contained  in 
the  ninth  chapter  of  this  title. 
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Art.  1477.  [14G4.] — ^The  minor  above  sixteen  can  dispose  only 
mortis  causa  (in  prospect  of  death.) 

Bat  he  may  dispose  in  this  manner  of  the  same  amount  as  a  person 
of  full  age  can  do,  even  to  the  prejudice  of  the  usufruct  granted  bj 
law  during  their  marriag'e  to  the  father  and  mother  of  the  minor  not 
emancipated;  and  the  usufruct  in  that  case  will  cease  to  the  advan- 
tage of  the  person  in  whnse  favor  the  minor  had  disposed  of  it  if 
the  minor  dies,  being  still  under  the  power  of  his  father  and  mother; 
and  to  make  such  disposition  the  minor  has  no  need  of  the  authori- 
zation or  concurrence  of  his  curator. 

Art,  1478.  [14G5.] — ^Nevertheless,  the  minor,  who  has  a  right  to 
dispose  by  donation  morfis  causa,  can  not  make  such  disposition  in 
favor  of  his  tutor,  nor  of  his  preceptors  or  instructors,  whilst  he  is 
under  their  authority. 

Art.  1479.  [14G6.] — The  minor,  even  when  he  com«*s  of  age,  can 
not  dispose  of  property,  either  by  donation  inter  viuoij  or  mortis  causa 
in  favor  of  the  person  who  has  been  his  tutor,  unless  the  final  aocoont 
of  the  tutorship  has  been  previously  rendered  and  settled. 

The  two  cases  above  mentioned  do  not  apply  to  the  relations  of 
the  minor  who  have  been  his  tutors  or  instructors. 

Art.  1480.  |1467.] — A  married  woman  can  not  make  a  donation 
iv;^r  vivos  without  the  concurrence  or  special  consent  of  her  husband 
or  unless  she  be  authorized  by  the  judge,  con  ormably  to  whafi  is 
prescribed  under  the  titlr»:  Of  Husband  and  Wife. 

But  she  needs  neither  the  consent  of  her  husband  nor  any  judicial 
authorization  to  dispose  by  donation  mortis  causa. 

AftT.  1481.  [1468] — ^Those  who  have  lived  together  in  open  con- 
cubinage are  respectively  incapable  of  making  to  each  other,  whether 
inter  vivos  or  mortis  causa,  any  donation  of  immovables;  and  if  they 
make  a  donation  of  inov.ibles,  it  can  not  exceed  oiie-ienth  part  of 
the  whole  value  of  their  estate. 

Those  who  afterwards  marry  are  excepted  from  this  rule. 

Art.  1482.  [1469.] — In  order  to  be  capable  of  receiving  by  dona- 
tion inter  vivos,  it  suffices  to  be  conceived  at  the  time  of  the  dtmation. 

In  order  to  be  capable  of  receiving  by  last  will,  it  suffices  to  be 
conceived  at  the  time  of  the  decease. 

But  the  donations  or  the  last  will  can  have  effect  only  in  case  the 
child  should  be  bom  alive. 

Art.  1483.  [1470.] — Natural  children  or  acknowledged  illegitimate 
children  can  not  receive  from  their  natural  parents,  by  donations 
inier  vivos  or  ttio/  tis  causa  beyond  what  is  strictly  necessary  to  pro- 
cure them  sustenance,  or  an  occupation  or  profession  which  may 
maintain  them,  whenever  the  father  or  the  mother  who  has  thus 
disposed  in  their  favor,  leaves  legitimate  children  or  descendants. 

Those  donations  shall  be  reducible  in  case  of  excess,  according  to 
the  rules  laid  down  tmder  the  title:  Of  Father  and  OHM, 

Art.  1484.  [1471.] — W^en  the  natural  mother  has  not  left  any 
legitimate  children  or  descendantfl,  natural  children  may  acquire 
from  her  by  donation  inter  vivos  or, mortis  causa,  to  the  whole  amount 
of  her  succession. 

Art.  1485.  [1472.] — But  if  she  has  left  them  only  a  part,  and  has 
disposed  of  the  rest  in  favor  ot*  other  persons,  her  naturid  childroa 
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liave  no  action  against  her  heirs  for  any  thing  more  than  so  mach 
as  is  wanting  to  supply  the  maintenance  that  is  secured  to  them  by 
kw  in  case  what  she  has  leit  t  .em  be  not  sufficient  for  their  support. 

Abt.  I486.  [1473. J— When  the  natural  father  has  not  left  legiti- 
mate children  or  dtscendants,  the  natural  child  or  children  acknowl- 
edged by  him  may  receive  from  him,  by  donation  inter  vivos  or  mortis 
ctmsa  to  the  amount  of  the  following  proportions,  to  wit: 

One-fourth  of  his  propeity,  if  he  leaves  legitimate  ascendants  or 
legitimate  brothers  or  sisters  or  descendants  from  such  brothers  and 
sisters;  and  one-tbird,  if  he  leaves  only  more  remote  collateral 
relatiouH. 

Art.  1487.  [1471.1 — ^In  all  cases  in  which  the  father  disposes,  in 
favor  of  his  natural  children,  of  the  portion  permitted  him  by  law  to 
dispose  of,  he  is  bound  to  dispose  of  the  rest  of  his  property  in  favor 
of  his  legitimate  relations;  every  other  disposition  shall  be  null, 
except  those  which  he  may  make  in  favor  of  some  public  institution. 

Abt.  1488.  [1475.] — Natural  fathers  and  mothers  can,  in  no  case, 
dispose  ot  property  in  favor  of  their  adulterine  or  incestuous  children, 
unless  to  the  mere  amount  of  what  is  necessary  to  their  sustenance, 
or  to  procure  them  an  occupation  or  profession  by  which  to  support 
themselves. 

Abt.  1489  [1476] — ^Doctors  of  physic  or  surgeons,  who  have 
professionally  attended  a  person  during  the  sickness  of  which  he 
dieS)  can  not  receive  any  benefit  from  donations  inter  vivos  or  mortis 
coMsa  made  in  their  favor  by  the  sick  person  during  that  sicknesa 
To  this,  however,  there  are  the  followiug  exceptions: 

1.  Remunerative  dispositions  made  on  a  pavticular  account,  regard 
being  had  to  \he  means  of  the  disposer  and  to  the  services  rendered. 

2.  Universal  dispositions  in  case  of  consanguinity. 

The  same  rules  are  observed  with  regard  to  ministers  of  religious 
worship. 

Art.  1490.  [1477.] — Donations  inter  vivos  and  mjortis  causa  may  be 
made  in  fav<>r  of  a  stranger,  when  the  laws  of  his  C4)untry  do  not 
prohibit  similar  dispositions  from  being  made  in  favor  of  a  citizen 
of  this  State. 

Abt.  1491.  [1478.] — ^Every  disposition  in  favor  of  a  person 
incapable  if  receiving,  shall  be  nuJ,  whether  it  be  disguised  under 
the  form  uf  an  ouerous  contract,  or  be  made  uuder  the  mune  of 
persons  interposed. 

The  father  and  mother,  the  children  and  descendants  and  the 
husband  or  wife  of  the  incapable  person,  shall  be  reputed  persons 
interposed. 

-AuT.  1492.  [1479] — Proof  is  not  admitted  of  the  dispositions 
haying  been  made  through  hatred,  anger,  suggestion  or  captation. 
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CHAPTEB  3. 

*  

Q^  the  Disposable  Portion^  and  cf  its  Reduction  in  Case  of  Excen, 

Section  L 
Of  the  Disposable  Portion  and  the  LegUime, 

Abt.  1493.  [1480.1 — ^Donations  inter  vivos  or  mortis  catLsa  c&n  not 
exceed  two-thirds  of  the  property  of  the  disposer,  if  he  leaves,  at 
his  decease,  a  legitimate  child;  one-half,  if  he  leaves  two  children; 
and  one-third,  if  he  leaves  three  or  a  greater  number. 

Under  the  name  of  children  art)  included  descendants  of  w'latever 
degree  they  be,  it  being  understood  that  they  are  only  counted  for 
the  child  they  represent. 

Art.  1494.  [1481.1 — ^Donations  inter  vivos  or  mortis  causa  can  not 
exceed  two-thirds  of  the  property,  if  the  disposer,  having  no  children, 
leave  a  father,  mother  or  both. 

Art.  1495.  [1482.1 — In  the  cases  prescribed  by  the  two  last  pre- 
ceding articles,  the  heirs  are  called  forced  heirSy  because  the  donor 
can  not  deprive  them  of  the  portion  of  his  estate  reserved  for  them 
by  law,  except  in  cases  where  he  has  a  just  cause  to  disinherit  them. 

Abt.  1496.  f^^^^j — ^Where  there  are  no  legitimate  descendants, 
and  in  case  of  the  previous  decease  of  the  Mher  and  mother,  dona- 
tions irUer  vivos  or  mortis  causa,  may  be  made  to  the  whole  amount 
of  the  property  of  the  disposer,  saving  the  reservation  made  here- 
after. 

Art.  1497.  [1484.] — ^The  donation  inter  vtV>a  shall  in  no  case 
divest  the  donor  of  all  his  property;  he  must  reserve  to  Jiimself 
enough  for  subsistence;  if  he  does  not  do  it,  the  donation  is  null 
for  the  whole. 

Art.  1498.  [1485.] — ^The  legitimate  portion  of  which  the  testator 
is  forbidden  to  dispose  to  the  prejudice  of  his  descendants,  being 
once  fixed  by  the  number  of  children  living  or  represented  at  the 
death  of  the  testator,  does  not  diminish  by  the  renunciation  of  one 
or  any  of  them.  The  part  of  those  who  renounce  goes  to  those 
who  accept 

Alrt.  1499.  [I486.] — ^Tf  the  disposition  made  by  donation  inJter  vivos 
or  mortis  cau^  be  of  a  usufruct,  or  of  an  annuity,  the  value  of  which 
exceeds  the  disposable  portion,  the  forced  heirs  have  the  option, 
either  to  execute  the  disposition  or  to  abandon  to  the  donee  the 
ownership  of  such  portion  of  the  estate  as  the  donor  had  a  right  to 
dispose  of. 

Abt.  1500.  [1487.] — ^The  value  in  full  ownership  of  property  which 
has  been  alienated,  either  for  an  annuity  for  life,  or  with  reservation^ 
of  a  usufruct,  to  oue  of  those  who  succeed  to  the  inheritance  in  the 
direct  descending  liue,  sh*all  be  imputed  to  the  disposable  portion, 
and  the  surplus,  if  any  there  be,  shall  be  brought  into  the  succes- 
sion; but  this  imputation  and  this  collation,  can  not  bo  demanded  by 
any  of  the  heirs  in  the  direct  descending  line  who  have  consented  to 
those  alienations. 

Abt.  1501.  [1488.] — ^The  disposable  quantum  may  be  given  in 
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whole  or  in  part,  bj  an  act  inter  vivos  or  moriia  causa,  to  one  or  more 
of  the  disposer's  children  or  succ^ssible  descendants,  to  the  prejudice 
of  his  other  children  or  successible  descendants,  without  its  being 
liable  to  be  brought  into  the  succession  by  the  donee  or  legatee, 
provided  it  be  expressly  declared  by  the  donor  that  this  disposition 
IS  intended  to  be  over  and  above  the  legitimate  portion. 

This  declaration  may  be  made,  either  by  the  act  containing  the 
disposition,  or  subsequently  by  an  instrument  executed  before  a 
notary  public,  in  presence  of  two  witnesses.    • 

Sbction  2. 

0/  She  Beditrtion  of  Dispositions  Inter  Vivos  or  Mortis  Causa;  of  the 
Mannei*  in  which  it  is  made;  and  of  its  Effects. 

Abt.  1602.  [1489.] — Any  disposal  of  property,  whether  inter  viuos 
or  mortis  causa,  exceeding  the  quantum  of  which  a  person  may  legally 
dispose  to  the  prejudice  of  the  forced  heirs,  is  not  null,  but  only 
reducible  to  that  qua/Uvnu 

Art.  1503.  [141)0.] — A  donation  inter  vivos,  exceeding  the  dispo- 
sable quantum,  retains  all  its  effect  during  the  life  of  the  donor. 

Abt,  1504.  [1491.] — On  the  death  ol  the  dtmor  or  test^itor,  the 
reduction  of  the  donation,  whether  inter  vivos  or  mortis  caiusa,  can  be 
sued  for  only  by  forced  heirs,  or  by  their  heirs  or  assigns;  neither 
the  donees,  legatees,  nor  creditors  of  the  deceased  can  require  that 
redaction  nor  avail  themselves  of  it. 

Abt.  1505.  [1492.1 — ^To  determine  the  reduction  to  which  the 
donations,  either  inter  vivos  or  mortis  causa  are  liable,  an  aggregate 
is  formed  of  all  the  property  belonging  to  the  donor  or  testator  at 
the  time  of  his  decease;  to  that  is  ticiitiously  added  the  property 
disposed  of  by  donation  inter  vivo.%  according  t<)  its  value  at  the 
time  of  the  donor's  decease,  in  the  st^te  in  which  it  was  at  the  period 
of  the  donation. 

The  sums  due  by  the  estate  are  deducted  from  this  aggregate 
amount,  and  the  di^^posable  quantum  is  calculated  on  the  biilance, 
taking  into  consideration  the  number  of  heirs  and  their  qualities  of 
ascendant  or  descendant,  so  as  to  regulate  their  legitimate  portion 
by  the  rules  above  established. 

Art.  1506.  [1493.] — In  the  fictitious  collation  of  eflfects  given  by 
2^  inter  vivos  by  the  deceased,  those  which  have  perished  by  acci- 
dent in  the  hands  of  the  donee,  are  not  included;  those  wiiioh  have 
perished  through  his  fault  only  are  to  be  included 

Abt.  1507.  [1494.] — Donations  inter  vivos  can  never  be  reduced, 
until  the  value  of  ail  the  property,  comprised  in  donations  mortis 
caiusa  be  exhausted;  and  when  thai  reduction  is  necessary,  it  ^hall 
be  made  by  beginning  with  the  last  donu^on,  and  thus  successively 
asceuding  from  the  last  to  the  first 

Art.  1508.  [1495. ]-i- When  the  last  donee  is  insolvent,  the  heir 
can,  after  the  previous  discussion  of  his  elf  cts,  claim  from  the  donee, 
who  precedes  the  last,  his  legitime,  and  so  on  to  the  one  preceding 
him. 

Abt.  1609.  [1496.^ — ^If  the  donation  inter  vivos,  subject  to  reduc- 
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tion,  was  mads  to  one  of  those  who  succeed  to  any  part  of  the  estate, 
the  latter  is  authorized  to  retain  of  the  property  given  the  value  of 
the  portion  that  would  belong  to  him  as  heir  in  the  property  not 
disposable,  if  it  be  of  the  same  nature. 

Art.  1510.  [1497.] — When  the  value  of  donations  inter  tnuoe 
exceeds  or  equals  the  disposable  Quantum,  all  dispositions  mortis 
causa  are  without  eflfect. 

Abt.  1511.  [1498.] — When  the  dispositions  mortis  causa  exceed 
either  the  disposable  quantum  or  the  portion  of  that  quarUum  that 
remains  after  the  deduction  of  the  value  of  the  donations  inter  vivos, 
the  reduction  shall  be  made  pro  rata,  without  any  distinction  between 
universal  dispositions  and  particular  one& 

Art.  1512.  [1499] — ^Nevertheless,  in  case  the  testator  has 
expressly  declai*ed  that  any  particular  legacy  should  be  paid  in 
preference  to  the  others,  that  preference  shall  take  place,  and  the 
legacy  that  is  the  object  of  it,  shall  not  be  reduced,  if  the  value  of 
the  others  does  not  fall  short  of  the  legal  reservation. 

Abt.  1513.  [1600.] — ^Remunerative  donations  can  never  be  reduced 
below  the  estimated  value  of  the  services  rendered. 

Art.  1514.  [1501.] — Donations,  by  which  charges  are  imposed  on 
the  donee,  can  never  be  reduced  below  the  expenses  which  the  donee 
has  incurred  to  perform  them. 

Art  .  1515.  [1502.] — ^The  donee  restoreii  the  fruits  of  what  exceeds 
the  disposable  portion,  only  from  the  day  of  the  donor's  decease,  if 
the  demand  of  the  reduction  was  made  within  the  year;  otherwise 
from  the  day  of  the  demand. 

Art.  1516.  [1503.] — ^Immovable  property,  that  is  brought  into  the 
succession  through  the  effect  of  reduction,  is  brought  into  it  without 
any  charge  of  debts  or  mortgages  created  by  the  donee. 

Art.  1517.  [1504] — ^The  action  of  reduction  or  revendication  may 
be  brought  by  the  heirs  against  third  persons  holding  the  immovable 
property,  which  has  been  alienated  by  the  donee,  in  the  same  mann<sr 
and  order  that  it  may  be  brought  against  the  donee  himself,  but  after 
discussion  of  the  property  of  the  donee. 

Art.  151x.  [1505. J — If  the  donee  has  successively  sold  several 
objects  of  real  estate,  liable  to  the  action  of  revendication,  that  action 
must  be  brought  against  third  persons  holding  the  property,  accord- 
ing to  the  order  of  their  purchases,  beginning  with  the  last,  and 
ascending  in  succession  from  the  last  to  the  first 

CHAPTER  4. 

Of  Dispositions  Beproibated  by  Law  in  JDonations  Inter  Vivos  aiid  Mortis 

Causa, 

Art.  1519.  [1506.] — In  all  dispositions  inter  vivos  and  mortis  causa 
impossible  conditions,  those  which  are  contrary  to  the  laws  or  to 
morals,  are  reputed  not  written. 

Art.  1520.  [1507.] — Subsututions  and  Jidti  commissa  are  and 
remain  prohibited. 

Every  disposition  by  which  the  donee,  the  heir,  or  legatee  ii» 
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charged  to  preserve  for  or  xo  return  a  thing  to  a  third  person  is  nall| 
even  with  r^ard  to  the  donee,  the  institu'ed  heir  or  the  legatee. 

In  consequence  of  this  article  the  trebeliianio  portion  of  the  ciyU 
law,  that  id  to  say,  the  portion  of  the  property  of  the  testator,  which 
the  instituted  heir  had  a  right  to  detain,  when  he  was  ch  irged  with 
^Jid(^  oommissa  or  fiduciary  bequest  is  no  longer  a  part  of  our  law. 

Art.  1521.  [1508.] — The  deposition,  by  which  a  third  person  is 
called  to  take  the  gift,  the  inheritance  or  the  legacy,  in  case  the 
donee,  the  heir  or  the  legatee  does  not  take  it,  shall  not  be  considered 
a  Bubstflution  and  shall  be  valid. 

Abt.  1522.  [1509.  | — The  same  shall  be  observed  as  to  the  disposi- 
tion inter  vivos  or  mortis  caiisay  by  which  the  usufruct  is  given  to 
one,  and  the  naked  ownership  to  another. 

OHAPTER  5. 

Of  Donations  Inter  Vivos  (between  Living  Persons, 

Section  1. 
Oenerd  Dispositions. 

Akt.  1523.  [1510.] — ^There  are  three  kinds  of  donations  inter  vivos: 

The  donation  purely  gratuitous,  or  that  which  is  made  without 
condition  and  merely  from  liberaliiy; 

The  onerous  donation,  or  that  which  is  burdened  with  charges 
imposed  on  the  donee; 

The  remunerative  donation,  or  that  the  object  of  which  is  to 
recompense  for  services  rendered. 

Abt.  1524.  [1511.] — The  onerous  donation  is  not  a  real  donation, 
if  the  value  of  the  object  given  does  not  manifestly  exceed  that  of 
the  charges  imposed  oo  the  donee. 

Art.  1525.  [1512.] — The  remunerative  donation  is  not  a  real  dona- 
tion, if  the  va.ue  of  the  services  to  be  recompensed  thereby  being 
appreciated  in  money,  should  be  little  inferior  to  that  of  the  gift. 

Abt.  1526.  [1513.] — In  consequence,  the  rules  peculiar  to  dona- 
tions inter  vivos  do  not  apply  to  onerous  and  remunerative  donations, 
except  when  the  value  of  the  object  given  exceeds  by  one-half  that 
of  t  he  charg^es  or  of  the  services.. 

Abt.  1o27.  [1515.] — The  donor  may  impose  on  the  donee  any 
charges  or  conditions  he  pleases,  provided  they  contam  nothing 
contrary  to  law  Or  good  morals. 

Abt.  1528.  [1514.] — A  donation  inter  vivos  can  comprehend  only 
the  present  property  of  the  donor.  If  it  comprehends  property  to 
come,  it  shall  be  null  with  regard  to  that. 

Art.  1529.  [1516.] — ^Every  donation  inter  vivos  made  on  condi- 
tions, the  execution  of  which  depends  on  the  sole  will  of  the  donor, 
is  null 

Abt.  1530.  ^1517.] — ^It  is  also  null,  if  it  was  made  on  condition  of 
paying  other  debts  and  charges  than  those  that  existed  at  the  time  of 
the  donation,  or  were  expressed  either  i:i  the  act  of  donation  or  in 
the  act  that  was  to  be  annexed  to  it. 
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Art.  1531.  [1518.1 — In  case  the  donor  has  reserved  to  himself  tha 
liberty  of  disposing  of  any  object  comprised  in  the  donation  or  of  a 
stated  sum  on  the  property  given,  if  he  dies  without  having  disposed 
of  it,  that  object  or  sum  shall  belong  to  the  heirs  of  the  aonor«  any 
clause  or  stipulation  to  the  contrary  notwithstanding. 

Art.  1532.  [1519.] — ^The  four  preceding  articles  are  not  applicable 
to  donations  of  which  mention  is  made  in  the  eighth  and  ninth 
chapters  of  the  present  title. 

Art.  1533.  [1520.1 — ^The  donor  is  permitted  to  dispose,  for  the 
advantage  of  any  other  person,  of  the  enjoyment  or  usufruct  of  the 
immovable  property  given,  but  can  n«jt  reserve  it  for  himself. 

Art.  1534.  [1521.] — The  donor  may  stipulate  the  right  of  return 
of  the  objects  given,  either  in  case  of  his  surviving  the  donee  alone, 
or  in  case  of  his  survivinof  the  donee  aud  Lis  descendants. 

That  right  can  be  stipulated  for  the  advantage  of  the  donor  alone. 

Art.  1535.  [1522.1 — ^The  efifect  of  the  right  of  return  is,  that  it 
cancels  all  alienations  of  the  property  given  that  may  have  been 
made  by  the  donee  or  his  descendants,  and  causes  the  property  to 
return  to  the  donor,  free  and  clear  of  all  incumbrances  and  mort- 
gages, excepf,  however,  the  mortgage  for  the  dowry  and  matrimonial 
agreements,  if  the  other  property  of  the  husband,  being  the  donee, 
be  not  sufficient,  and  only  in  case  the  donation  was  made  to  him  by 
the  same  marriage  contract  which  gave  rise  to  such  rights  and 
mortgages. 

Sectxon  2 

Of  the  Form  of  Donations  Inter  Vivos. 

Art.  1536.  [1523.] — An  act  shall  be  passed  before  a  notaiy  public 
and  two  witnesses  of  every  donation  inter  vivos  of  immovable 
property  or  incorporeal  thinj^s,  such  as  rents,  credits,  rights  or 
actions,  under  the  penalty  of  nullity. 

Abt.  1537.  [1524.] — No  feigned  dehvery  of  immovables  given  shall 
have  effect  against  third  persons. 

Art.   1538.    [1525.] — A.  donation  int^  vivos^   even   of    movable 


effects,  will  not  be  valid,  unless  an  act  be  passed  of  the  same,  as  is 
before  prescribed. 

Such  an  act  ought  to  contain  a  detailed  estimate  of  the  effects 
given. 

Art.  1539.  [1526.] — ^The  manual  gift,  that  is,  the  giving  of  corpo- 
real movable  effects,  accompauied  by  a  real  delivery,  is  not  subject 
to  any  formality. 

Art.  1540.  [1527.] — A  donation  inter  vivos  shall  be  binding  on 
the  donor,  and  shall  produce  effect  only  from  the  day  of  its  being 
accepted  in  precise  terms. 

The  acceptance  may  be  mide  during  the  lifetime  of  the  donor  by 
a  posterior  and  authentic  act,  but  in  that  case  the  donation  shall 
have  effect,  with  regard  to  the  donor,  only  from  the  day  of  his  being 
noHfied  of  the  act  establishing  that  acceptance. 

Art.  1541.  [1528.] — Yet,  if  the  donation  has  been  executed,  that 
is,  if  the  donee  has  been  put  by  the  donor  into  corporeal  possession 
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of  the  effects  given,  the  donation,  though  not  accepted  in  express 
terms,  has  fall  effect 

Art.  1542.  [1529.] — ^If  the  donee  be  of  fall  age,  the  acceptance 
may  be  made  by  him,  or  in  his  name  by  his  attorney  in  fact  having 
special  power  to  accept  the  donation  which  is  made,  or  a  general 
power  to  accept  the  donations  that  have  been  or  may  be  made. 

Art.  1543.  [1530.] — The  acceptance  can  only  be  made  by  the 
donee  personally,  or  by  his  attorney  in  fact  during  his  life.  If  be 
refuse  or  neglect  to  accept,  his  creditors  can  not  accept  it  in  his 
stead,  under  the  pretext  that  the  refusal  has  been  in  fraud  of  their 
rights. 

Art.  1544.  [1531.] — If  the  donee  die  before  having  accepted,  the 
acceptance  can  not  be  made  by  his  heirs,  and  the  donation  remains 
without  effect. 

Abt.  1545.  [1532.] — A.  married  woman  can  not  accept  a  donation 
without  the  c<maent  of  her  husband,  and  in  case  of  the  husband's 
refusal,  without  being  authoriz*^d  by  the  jnde^,  conformably  to  what 
is  prescribed  in  the  title:    Of  Husband  and  Wife, 

Art.  1546.  [153*.]— A  donation  made  to  a  minor,  not  emanci- 
pated, must  be  accepted  by  his  tutor. 

.Nevertheless,  the  parents  of  a  minor,  whether  he  be  or  be  not 
emancipated,  and  the  other  legitimate  ascendants,  even  in  the  life- 
time of  the  parents,  though  they  be  not  tutors  to  the  minor,  may 
accept  for  him. 

Art.  1547.  [1534.] — If  a  donee,  beinsf  of  full  age,  be  under  inter- 
diction, the  acceptance  is  made  for  him  by  his  curator. 

Art.  1548.  [1535.] — A  person  deaf  and  dumb,  knowing  how  to 
write,  may  accept  for  himself  or  by  an  attorney  in  fact. 

If  he  can  not  write,  the  acceptance  shall  be  made  by  a  curator 
appointed  by  the  judge  for  that  purpose. 

Art.  1549.  [1536. J — Donations  made  for  the  benefit  of  a  hospital, 
of  the  poor  of  a  community,  or  of  <  stablishments  of  public  utility, 
shall  be  accepted  by  the  administrators  of  such  communities  or 
establishments. 

Art.  1550.  [1537.] — A  donation,  duly  accepted,  is  perfect  by  the 
mere  consent  of  the  parties;  and  the  ownership  of  the  objects  given 
is  transferred  to  the  donee,  without  the  necessity  of  any  other 
deUvery. 

Art.  1551.  [1538.] — The  property  given  passes  to  the  donee  with 
all  its  charges,  even  those  which  the  donor  has  imposed  between  the 
time  of  the  donation  and  that  of  the  acceptance. 

Art.  1552.  [1539.] — ^The  universal  donee  is  bound  to  pay  the  debts 
of  the  donor,  which  existed  at  the  time  of  the  donation,  but  he  can 
discharge  himself  therefrom  by  abandoning  the  property  given. 

Art.  1553.  [1540.] — If  the  whole  of  the  effects  of  the  donor  have 
been  given  to  several  donees,  each  for  a  certain  proportion,  each  of 
them  is  bound  for  the  debts  for  the  portion  of  which  he  is  the  donee. 

Art.  1554.  [1541.] — ^When  the  donation  comprehends  property 
that  may  legally  be  mortgaged,  the  act  of  donation,  as  well  as  the 
act  of  acceptance,  whether  the  acceptance  be  made  by  the  same  or  a 
separate  act,  must  be  registered,  within  the  time  prescribed  for  the 
registry  of  mortgages,  in  a  separate  book  kept  for  that  purpose  by 
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the  register  of  mortgages,  which  book  shall  be  open  to  the  inspectiati 
of  all  parties  requiring  it. 

Abt.  1556.  [1542.] — ^This  registry  shall  be  made  at  the  instance 
of  the  husband,  when  the  property  has  been  given  to  his  wife;  and 
if  tlie  husband  does  not  c»>niply  with  this  formality,  the  wife  may 
cause  it  to  be  complied  with,  without  requiring  authorization  for 
that  purpose. 

Akt.  1556.  [1543.] — ^When  the  donation  is  made  to  minors,  to 
persons  under  interdiction,  or  to  public  establishments,  the  registry 
shall  be  made  at  the  instance  of  the  tutors,  curators  or  administrators. 

Akt.  1557.  [1544  ] — The  want  of  registry  may  be  pleaded  by  all 
persons  concerned,  except  the  donor,  those  persons  whose  duty  it 
was  to  cause  the  registry  to  be  made  and  their  representatives. 

Art.  1558.  [1545.] — Minors,  pei-sons  under  interdiction,  or 
married  women,  are  not  entitled  to  relief  for  the  want  of  acceptance 
or  registry  of  donations;  but  they  have  in  such  case  their  recourse 
against  their  tutors,  curators  or  husbands;  and  even  in  case  of  the 
insolvency  of  such  tutors,  curators  or  husbands,  they  shall  not  be 
entitled  to  relief  by  way  of  restitution. 

Sechon  3. 

Of  the  Exception  to  the  Rule  of  the  IrrevocabUiiy  of  Donations  Inter 

Vivos, 

Art.  1559.  [1546.] — ^Donation  inter  vivos  are  liable  to  be  revoked 
or  dissolved  on  account  of  the  following  causes: 

1.  The  ingratitude  of  the  donee; 

2.  The  noij-fulfillment  of  the  eventual  conditions,  which  suspend 
ibeir  consummation ; 

3.  The  non-performance  of  the  conditions  imposed  on  the  donee; 

4.  The  legal  or  conventional  return. 

Art.  1560.  [1547.] — Revocation  on  account  of  ingratitude  can 
take  place  only  in  the  three  following  cases: 

1.  If  the  donee  has  attempted  to  take  the  life  of  the  donor; 

2.  If  he  has  been  guilty  towards  him  of  cruel  treatment^  crimes 
or  grievous  injuries; 

8.    li'  he  has  refused  him  food,  when  in  distress. 

Art.  1561.  [1548.1 — ^An  act  of  revocation  for  cause  of  ingratitude 
must  be  brought  within  one  year  from  the  day  of  the  act  oi  ingrati- 
tude, imputed  by  the  donor  to  the  donee,  or  from  the  day  that  the 
act  was  made  known  to  the  donor. 

The  revocation  can  not  be  sued  for  by  the  donor  against  the  heirs 
of  the  donee,  nor  by  the  heirs  of  the  donor  against  the  donee;  unless, 
in  the  latter  case,  the  suit  was  brought  by  the  donor,  or  he  died 
within  the  year  in  which  the  act  of  ingratitude  was  committed. 

Art.  1562.  [1549.] — ^Revocation  for  cause  of  ingratitude  aflfects 
neither  the  alienation  made  by  the  donee  nor  the  mortgages,  nor  the 
real  incumbrances  he  may  have  laid  on  the  thing  given,  provided 
such  transaciions  were  anterior  to  the  bringing  of  the  suit  or  revo- 
cation. 

Abt.  1563.  [1550.] — In  case  of  revocation  for  cause  of  ingratituds^ 
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the  donee  shall  be  oblip^ed  to  restore  the  ralue  of  the  thi^g  given, 
eBtimating  &ur*h  value  according  to  its  worth  at  the  time  of  bringing 
the  acdon,  aud  the  fruits  from  the  day  that  it  is  broiip^ht 

AfiT.  1564.  [1551.] — ^Donations  in  cousideration  of  marriage  are 
not  revocable  for  caaee  of  ingratitude,  when  there  are  children  of 
that  maiTiapre. 

When  there  are  not,  the  revocation  takes  place  with  regard  to  the 
donee,  but  Without  impairing  the  inghts  restdting  from  the  marriage 
in  favor  of  the  oth^r  party  to  the  marriaga 

Art.  1565.  [1552.] — When  an  eventual  condition,  which  suspends 
the  execution  of  a  donation,  can  no  longor  be  accomplished,  as  if  the 
donation  was  to  be  executed  on  the  arrival  of  a  certain  vessel,  and 
the  vessel  is  lost,  the  donation  is  dissolved  of  right. 

Art.  1566.  [1553.] — ^But  if  the  conditions  be  potestative,  that  is^ 
if  the  donee  is  obliged  to  perform  or  prevent  them,  their  non-fulfiUraent 
does  not,  of  right,  operate  a  dissolution  of  the  donation;  it  must  be 
sued  for  and  decreed  judicially. 

Art.  1567.  [1554] — An  action  of  revocation  or  rescission  of  a 
donation  on  account  of  the  noii-3Xccution  of  the  conditions  imposed 
on  the  donoe,  is  subject  only  to  the  usual  prescription,  which  runs 
only  from  the  dav  that  the  donee  ceased  to  fulfill  his  obligation& 

Art.  15o8.  [1555.] — la  case  of  revocation  or  rescission  on  account 
of  the  execution  of  the  conditions,  the  property  shall  return  to  the 
donor  free  from  all  incumbrances  or  mortgages  created  by  the  donee; 
and  the  donor  shall  have,  against  any  otaer  persons  possessing  the 
immovable  property  given,  all  the  rights  that  he  would  have  against 
the  donee  hims  df. 

Ajo".  15G9.  [1562.1 — ^^  all  cases,  in  which  the  donation  is  revoked 
or  dissolved,  the  donee  is  nut  bound  to  restore  the  fruits  by  li™ 
gathered  previous  to  the  demand  iov  the  revocation  or  rescission. 

But  in  case  of  the  non-fuliillmont  of  conditiouo,  which  the  donee 
is  bound  to  fulfill,  if  it  be  proved  to  have  proceeded  from  his  fault, 
he  may  be  condemned  to  restore  the  fruits  by  him  received  since 
his  neglect  to  fulfill  the  conditions. 

OHAPTEUe. 

Of  Disposiliona  Movlis  Causa  (in  Prospect  cf  DeaOi. 

Section  1* 

Of  the  Testament 

Art.  1570.  \1^^Z  ] — ^No  disposition  mortis  causa  shall  henceforth 
be  made  otherwise  than  by  last  will  or  testament.  £very  other  form 
is  abrogated. 

But  the  name  given  to  the  act  of  last  will  is  of  no  importance, 
and  dispositions  may  be  made  by  testament  under  this  title  or  under 
that  of  mstitution  of  heir,  of  legacy,  codicil,  donation  mortis  causa, 
or  under  any  other  name  indicating  the  last  will,  provided  that  the 
act  be  clothed  with  the  forms  required  for  the  validity  of  a  testa- 
25 
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ment,  and  the  clanses  it  contains,  or  the  manner  in  which  it  is  made^ 
clearly  establinh  that  it  is  a  disposition  of  last  will. 

Thus  an  act  of  last  will,  by  which  an  individaal  disposes  of  his 
property  or  of  part  thereof,  in  any  manner  whatsoevei*,  whether  he 
has  institnted  an  heir  or  only  named  legatees,  whether  he  has  or  has 
not  charged  any  one  with  the  execution  of  his  last  will,  is  considered 
as  a  testament,  if  it  be,  in  other  respects,  clothed  with  the  formali- 
ties required  by  law. 

Abt.  1571.  [15G4.] — A  testament  is  the  act  of  last  will  clothed 
with  certain  solemnities,  by  which  the  testator  disposes  of  his  pro- 
perty, either  universaUy  or  by  universal  title,  or  by  particular 
title. 

Art.  1572.  [1565.] — ^A  testamont  can  not  be  made  by  the  same 
act,  by  two  or  more  persons,  either  for  the  benefit  of  a  third  person, 
br  under  the  title  of  a  reciprocal  or  mutual  disposition. 

Art.  1573.  [1566.] — ^The  custom  of  willing  by  testament,  by  the 
intervention  of  a  commissary  or  attorney  in  fact  is  abolished. 

Thus  the  institution  of  heir  and  all  other  testamentary  disposi- 
tions committed  to  the  choice  of  a  third  person  are  null,  even 
should  that  choice  have  been  limited  to  a  certain  number  of  persons 
designated  by  the  testator. 

Section  2. 

General  Bides  on  the  Form  of  Tedamenis, 

Art.  1574.  [1567.] — All  testaments  are  divided  into  three  prin* 
oipal  classes,  to  wit: 

1.  Nuncupative  or  open  testaments; 

2.  Mystic  or  sealed  testaments; 
8.  Olographic  testaments. 

Art.  1575.  [1568.] — Testaments,  whether  nuncupative  or  mystio^ 
must  be  drawn  up  in  writing,  either  by  the  testator  himself,  or  by 
Bome  other  person  under  his  dictation. 

Art.  1576.  [1569.] — ^The  custom  of  making  verbal  testaments, 
that  is  to  say,  resulting  from  the  mere  deposition  of  witnesses,  who 
were  present  when  the  testator  made  known  to  them  his  will,  with- 
out his  having  committed  it  or  caused  it  to  be  committed  to  writing, 
is  abrogated. 

Art.  1577.  [1570.] — Nuncupative  testaments  may  be  made  by 
public  act,  or  by  act  under  private  signature. 

Art.  1578.  [1571.] — The  nuncupative  testaments  by  public  act 
must  be  received  by  a  notary  public,  in  presence  of  three  witnesses 
residing  in  the  place  where  the  will  is  executed,  or  of  five  witnesses 
not  residing  in  the  place. 

This  testament  must  be  dictated  by  the  testator,  and  written  by 
the  notary  as  it  is  dictated. 

It  must  then  be  read  to  the  testator  in  presence  of  the  witnessed. 

Express  mention  is  made  of  the  whole,  observing  that  all  those 
formalities  must  be  fulfilled  at  one  time,  without  interruption,  and 
without  turning  aside  to  other  acts^ 

Art.  1579.  [1572.] — This  testament  must  be  signed  by  the  testa- 
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tor;  if  he  declares  that  he  knows  not  bow,  or  is  not  able  to  sign, 
express  mention  of  his  declaration,  as  also  of  the  oaose  that  hinders 
him  from  signing,  must  bf^  made  in  the  act. 

Abt.  1580.  [1513.] — This  testament  must  be  signed  by  the  wit- 
nesses, or  at  iea»t  by  one  of  them  for  all,  if  the  otliers  can  not  write, 

Abt.  1581.  [1574] — A  nuncupative  testament,  under  private 
signature,  muse  be  written  by  the  testator  himself  or  by  any  other 
person,  from  his  dictation;  or  even  by  one  of  the  witnesses,  in 
presence  of  five  witnesses  residing  out  of  that  place. 

Or  it  will  suffice  if,  in  the  presence  of  the  same  number  of  witnesses, 
the  testator  presents  the  paper,  on  which  he  has  written  his  testa- 
ment, or  caused  it  to  be  written  out  of  their  presence,  declaring  to 
them  that  that  paper  contains  his  last  will. 

Abt.  1582,  [1575.] — ^In  either  case,  the  testament  must  be  read  by 
the  testator  to  the  witnesses,  or  by  one  of  the  witnesses  to  the  rest, 
in  presence  of  the  testator;  it  must  be  signed  by  the  testator,  if  he 
knows  how  or  is  able  to  sign,  and  by  the  witnesses  or  at  least  by 
two  of  them,  in  rase  the  others  know  not  how  to  sign,  and  those  of 
the  witnesses  who  do  not  know  how  to  sign,  n^ust  affix  their  mark. 

This  testament  is  subject  to  no  other  formality  than  those  pr^ 
Bcribed  by  this  and  the  preceding  articla 

Abt.  1583.  [1576.] — ^In  the  country  it  suffices  for  the  validity  of 
nuncupative  testaments  under  private  signature,  if  the  testament 
be  passed  in  the  presence  of  three  witnesses  residing  in  the  place 
"where  the  testament  is  received,  or  of  five  witnesses  residing  out  of 
that  place,  provided  that  in  this  case  a  greater  number  of  witnesses 
can  not  be  had. 

Art.  1584.  [1577.] — ^The  mystic  or  secret  testament,  otherwise 
oalled'the  closed  testament,  is  made  in  the  following  manner: 

The  testator  must  sign  his  dispositions,  whether  he  has  written 
them  himself,  or  has  caused  them  to  be  writtCQ  by  another  person. 

The  paper  containing  those  dispositions,  or  the  paper  serving  as 
their  envelope,  must  be  closed  and  sealed. 

The  testator  shall  present  it  thus  closed  and  sealed  to  the  notary 
and  to  seven  witnesst^s,  or  he  shall  cause  it  to  be  closed  and  sealed 
in  their  presence.  Then  he  shall  declare  to  the  notary,  in  presence 
of  the  witnesses,  that  that  paper  contains  his  testament  written  by 
himself,  or  by  another  bv  his  direction,  and  signed  by  him,  the 
testator.  The  notary  shall  Ihen  draw  up  the  act  of  superscription, 
which  shall  be  written  on  that  paper  or  on  the  sheet  that  serves  as 
its  envelope,  and  that  act  shall  be  signed  by  the  testator,  and  by  the 
notary  and  the  witnesses. 

Art.  1585.  [1578.] — ^AU  that  is  above  prescribed  shall  be  done 
ivithout  interruption  or  turning  aside  to  other  acts;  and  in  case  the 
testator,  by  reason  of  any  hindrance  that  has  happened  since  the 
signing  of  the  testament,  can  not  sign  the  act  of  superscription, 
mention  shall  be  made  of  the  declaration  made  by  him  thereof^ 
.-without  its  being  necessary,  in  that  cas%  to  increase  the  number  of 
witnesses. 

Abt.  1586.  [1579.] — ^Those  who  know  not  how  or  are  not  able  to 
-write^  and  those  who  know  not  how  or  are  not  able  to  sign  their 
names,  can  not  make  dispositions  in  the  form  of  the  mystic  will. 
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Abt.  1587.  [1580.]— If  any  one  of  the  witnesses  to  the  act  of 
enperscription  know  not  how  to  sign,  express  mention  shall  be  made 
thereof. 

In  all  cases,  the  act  must  be  signed  at  least  by  two  witnesses. 

Abt.  1588.  [1581.]— The  olographic  testament  is  that  which  is 
written  by  the  testator  himself. 

In  order  to  be  valid,  it  most  be  entirely  written,  dated  and  signed 
by  the  hand  of  the  testator.  It  is  subject  to  no  other  form,  und  may 
be  made  anywhere,  even  out  of  the  State. 

Art.  1589.  [1582.] — ^Erasures  not  approved  by  the  testator  are 
considered  as  not  made;  and  words  added  by  the  hand  of  another, 
as  n«>t  written. 

If  the  erasures  are  not  so  made  as  to  render  it  impossible  to 
distinguish  the  words  covered  bv  them,  it  shall  b«  left  to  the  discre- 
tion of  the  judge  to  declare  if  1  e  considers  them  important,  and  in 
this  case  only  to  decree  the  nul  ity  of  the  testament. 

Art.  1590.  [1583.] — ^It  suffice.s,  for  the  vaUdity  of  a  testament,, 
that  it  be  valid  under  any  one  of  the  forms  prescribed  by  law,  how- 
ever defective  it  may^be  in  the  form  under  which  the  testator  may 
have  intended  to  make  it. 

Abt.  1591.  [1584. J — The  following  persons  are  absoluteiy  inca* 
pable  of  being  witnesses  to  testaments: 

1.  Women  of  what  age  soever. 

2.  l^iale  children  who  have  not  attained  the  ago  of  sixteen  years^ 
complete. 

3.  Persons  insane,  deaf,  dnmb  or  blind. 

4.  Persons  whom  the  criminal  laws  declare  incapable  of  exercising^ 
civil  functions. 

Art.  1592.  [1585.] — ^Neither  can  testaments  be  witnessed  by  those 
who  are  constituted  heirs  or  named  legatees,  under  whatsoever  title 
it  may  be. 

Art.  1593.  [1586  ] — Mystic  testaments  are  excepted  f^om  the 
preceding  article. 

Art.  1594.  [1587.] — ^By  the  residence  of  the  witnesses  in  the  place 
where  the  testament  is  executed,  is  understood  their  residence  in  the 
parish  where  that  testament  is  made;  that  residence  is  necessary 
only  when  it  is  expressly  required  by  law. 

Art.  1595.  [1588.] — The  formalities,  to  which  testaments  are  subject 
by  the  provisions  of  the  present  section,  must  be  observed;  otherwise 
the  testaments  are  null  and  void. 

Art.  1596.  [1589.] — But  testaments  made  in  foreign  countries,  or 
the  States  and  other  Territories  of  the  Union,  shall  take  effect  in 
this  State,  if  they  be  clothed  with  all  the  formalities  prescribed  for  the 
validity  of  wills  in  the  place  where  they  have  been  respectively  made. 

Section  3. 

Farlicular  Rules  on  the  Form  of  Certain  Testaments  • 

Art.  1597.  [1503.]— The  wills  of  persons  employed  in  armiee  in 
the  field,  or  in  a  mditary  expedition,  may  be  received  by  a  commie* 
sioned  officer,  in  presence  of  two  witnesses. 
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Abt.  1598.  [1591.1 — 11  the  testator  is  sick  or  wounded,  they  may 
be  received  by  the  ^ysidan  or  surgeon  attending  him,  assisted  by 
two  witoesses. 

Art.  1599.  [1592.] — These  testaments  are  subject  to  no  other 
formalities  than  that  of  being  reduced  to  writing,  and  being  signed 
by  the  testator,  if  he  can  write,  by  the  persons  receiving  them,  and 
by  the  witnesses. 

Akt.  1600.  [1593.] — ^The  testament,  made  in  the  form  above 
prescribed,  shall  be  null,  six  months  after  the  return  of  the  testator 
to  a  place  where  he  has  an  opportunity  to  employ  the  ordinary 
forms' 

Am-.  1601.  [1594.] — ^Testaments,  made  during  a  voyage  at  sea, 
may  bo  received  by  the  captain  or  master,  in  presence  of  three 
^tnesses  iaken  by  preference  from  among  the  passengers;  in  default 
of  passengers  from  among  the  crew. 

Art.  1602.  [1595.] — ^The  testament  made  at  sea  can  contain  no 
disposition  in  favor  of  any  of  the  persons  employed  on  board  the 
vessel,  unless  they  be  relations  of  the  testator. 

Abt.  1603.  [1596.] — ^This  testament,  hke  the  preceding  one,  is 
subject  to  no  other  formality  than  that  of  being  reduced  to  writhig, 
and  being  signed  by  the  testator,  if  he  can  write,  by  him  who 
receives  it,  an(i  by  those  in  whose  presence  it  is  received. 

Abt.  1604  [1597.] — ^The  testament  made  at  sea  shall  not  be  valid 
imless  the  testator  dies  at  sea,  or  within  three  months  aftea:  he  has 
landed  in  a  place  where  he  is  able  to  make  it  in  the  ordinary  forms. 

Section  4. 

Of  Testamentary  Diaposttions, 

Abt.  1605.  [1598.] — ^Testamentary  dispositions  are  either  universal, 
under  a  universal  title,  or  under  a  particular  title. 

Each  of  these  dispositions,  whether  it  be  made  under  the  name  of 
institution  of  heir,  or  under  the  name  of  legacy,  shall  have  its  efifect, 
according  to  the  rules  hereafter  established  for  universal  legacies,  for 
legacies  under  a  universal  title,  and  for  particular  legacies. 

§1. 

OF  UNIVERSAL  LEGACIES. 

^  Art.  1606.  [1599.] — ^A  universal  legacy  is  a  testamentary  disposi- 
tion, by  which  the  testator  gives  to  one  or  several  persons  the  whole 
of  the  property  which  he  leaves  at  his  decease. 

Art.  1607.  [1600.] — When,  at  the  decease  of  the  test&tor,  there 
are  heirs  to  whom  a  certain  proportion  of  the  property  is  reserved 
by  law,  these  heirs  are  seized  of  right,  by  his  death,  of  all  the  effects 
of  the  succession,  and  the  universal  legatee  is  bound  to  demand  of 
them  the  delivery  of  the  effects  included  in  the  testiiment. 

Art.  1608.  [1601.] — ^Nevertheless  in  the  same  case,  the  universal 
legatee  will  have  the  enjoyment  of  the  effects  included  in  the  testa- 
ment, from  the  day  of  the  decease,  if  the  demand  for  the  delivery 
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has  been  made  within  a  year  from  that  period;  if  not,  enjoymeni 
will  only  commeace  from  the  day  of  the  jadicial  demand,  or  from 
the  day  on  which  the  delivery  has  been  agreed  npon. 

Art.  1609.  [1602.1 — When,  at  the  decease  of  the  testator^  there 
are  no  heirs,  to  whom  a  proportion  of  his  property  is  reserved  by  law, 
the  universal  legatee,  by  the  death  of  the  testator,  is  seized  of  right  of 
the  efifects  of  the  succession,  without  being  bound  to  demand  the 
delivery  thereof. 

Abt.  1610.  [1617.] — ^When  all  the  forced  heirs  have  been  leg^ally 
disinherited,  the  heir  instituted  universally  is  seized  in  full  right  of 
the  succession,  without  being  bound  to  demand  the  delivery  of  it,  in 
the  same  manner  as  if  there  were  no  forced  heirs,  conformably  to 
what  is  prescribed  above. 

Art.  1611.  [1603.] — ^The  universal  legatee,  who  concurs  with  an 
heir  to  whom  the  law  has  reserved  a  certain  proportion  of  the  effects 
of  the  succession,  is  bound  for  the  debts  and  charges  of  the  sno- 
cession  personally  for  his  part  and  proportion,  and  in  case  of  mort- 
gage on  bis  part,  for  theVhole;  and  he  is  bound  to  discharge  all  the 
legacies,  savmg  the  case  of  reduction. 

§  n. 

07  LEGAOSS  UNDER  A  UNIVERSAL  COIM, 

Art.  1612.  [1604] — ^The  legacy,  under  a  universal  title,  is  that  \}y 
which  a  testator  bequeaths  a  certain  proportion  of  the  effects  of 
which  the  law  permits  him  to  dispose,  as  a  half,  a  third,  or  all  his 
immovables,  or  all  his  movables,  or  a  fixed  proportion  of  all  his 
immovables  or  of  all  his  movables. 

Art.  1613.  [1605.] — Legatees  under  a  universal  title  are  bouncl 
to  demand  the  delivery,  of  the  heirs  to  whom  a  proportion*  of  the 
effects  is  reserved  by  law;  in  default  of  heirs,  of  the  universal 
legatees;  and  in  default  of  those,  of  the  next  heirs  in  the  order 
established  in  the  title:  0/  Successions. 

Art.  1614  [1606.] — ^The  legatee  under  a  universal  title  is  bound, 
like  the  universal  legatee,  for  the  debts  and  charges  of  the  succes- 
sion, personally  for  his  part,  and  in  case  of  mortgage  on  his  portion, 
for  the  whole. 

Art.  1615.  [1607.] — When  the  testator  has  disposed  only  of  a 
proportion  of  the  disposable  portion,  and  has  done  it  under  a 
universal  title,  the  legatee  under  this  titie  is  bound  to  contribute 
with  his  natural  heirs  to  the  payment  of  particular  legacies 

Art.  1616.  [1608.] — ^In  no  case  can  the  iastituted  h-^ir,  under 
whatever  title  he  uiay  be,  claim  the  falcidian  portion,  that  is  the 
fourih  which  the  law  authorized  the  testamentary  heir  to  retain  from 
the  succession,  in  case  more  than  three-fourths  oi'  it  were  absorbed 
by  the  legacies;  this  rigUt  being  abolished. 
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§IIL 

OF  DISmHERISOK. 

^  Abt.  1617.  [1609.] — ^Forced  heirs  may  be  deprived  of  their  lerf- 
time,  or  legal  portion,  and  of  the  peizin  granted  them  by  law,  by  me 
effect  of  disinherison  by  the  testator,  ifor  just  cause,  and  in  the 
manner  hereafter  prescribed. 

Art.  1618.  [1610.] — A  disinherison,  to  be  valid,  must  be  made  in 
one  of  the  forms  prescribed  for  testamenta 

Abt.  1619.  [1611.] — ^The  disinherison  must  be  made  by  name  and 
expressly,  and  for  a  just  cause,  otherwise  it  is  null. 

Art.  1620.  [1612.] — ^There  are  no  just  causes  for  disinherison  but 
those  expressly  recognized  by  law,  in  the  following  articles. 

Art.  1621.  [1613.] — The  just  causes  for  which  parents  may  dis- 
inherit their  children  are  ten  in  number,  to  wit; 

1.  If  the  child  has  raised  his  or  her  hand  to  strike  the  parent,  or 
if  he  or  she  has  actually  struck  the  parent;  but  a  mere  threat  is  not 
snfficient, 

2.  If  the  child  has  been  guilty,  towards  a  parent,  of  cruelty,  of  s 
crime  or  grievous  injury. 

3.  If  the  child  has  a  tempted  to  take  the  life  of  either  parent 

4.  If  the  child  has  accused  a  parent  of  any  capital  criuic,  except, 
Ikowever,  that  of  high  treason. 

5  If  the  child  has  refused  sustenance  to  a  parent,  having  means 
to  afford  it 

6.  If  the  child  has' neglected  to  take  cai'e  of  a  parent  become 
insane. 

7.  If  the  child  refused  to  ransom  them,  when  detained  in 
captivity. 

8.  If  the  child  used  any  act  of  violence  or  coercion  to  hinder  a 
parent  from  making  a  will. 

9.  If  the  child  has  refused  to  become  security  for  a  parent, 
having  the  means,  in  order  \o  take  him  out  of  prison. 

10.  If  the  son  or  daughter,  being  a  minor,  maiTies  without  the 
consent  of  his  or  her  parents. 

Art.  1G22.  [1614] -^-The  ascendants  may  disinherit  their  legiti- 
mate descendants,  commg  to  their  succession,  for  the  first  nine 
causes  expressed  in  the  preceding  article,  when  the  acts  of  ingrati- 
tude there  mentioned  have  been  committed  towards  them,  instead  of 
towards  their  parents;  but  they  can  not  disinherit  their  descendants 
for  the  last  cause. 

Art.  1623.  [1615.] — Legitimate  children,  dying  without  issue,  and 
leaving  a  parent,  can  not  disinherit  him  or  her,-  unless  for  the  seven 
£>Ilowing  icauses,  to  wit: 

L  If  the  pan^nt  has  accused  the  child  of  a  capital  crime,  except^ 
liowever,. the  crime  of  high  treason; 

2.  If  the  parent  has  attempted  to  take  the  child's  life; 

3.  If  the  parent  has,  by  any  violence  or  force,  hindered  the  child 
fjrom  making  a  will; 

4  If  the  parent  has  refused  sustenance  to  the  child  i:i  Ldcessity, 
Ixfiving  the  means  of  affording  it;  ^ 
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5.  If  the  parent  has  neglected  to  take  care  of  the  child  while  in 
a  state  of  insanity; 

6.  If  the  parent  has  n^lected  to  ransom  the  child  when  in 
captivity; 

7.  If  the  father  or  mother  have  attempted  the  life,  the  one  of  the 
other,  in  which  case  the  child  or  descendant  making  a  will  may  disin- 
herit the  one  who  has  attempted  the  life  of  the  other. 

Art.  1624.  [1616.] — The  testator  must  express  in  the  will  for 
what  reasons  he  disinherited  his  forced  heirs  or  any  of  them,  and  the 
other  heirs  of  the  testator  are  moreover  obliged  to  prove  the  &ct8 
cm  which  the  disinherison  is  founded;  otherwise  it  is  nolL 

§IV. 

OF  PABnCULAR  LEOACIBS. 

Art.  1625.  [1618.|| — ^Every  legacy,  not  included  in  the  definition 
before  given  of  universal  legacies  and  legacies  under  a  universal 
title,  is  a  legacy  under  a  particular  title. 

Art.  1626.  [1619.] — ^Every  legacy  under  a  particular  title  gives  to 
the  legatee,  from  the  day  of  the  testator's  death,  a  right  to  the  thing 
bequeathed,  which  right  may  be  transmitted  to  his  heirs  or  assigns; 
and  this  takes  place  as  well  in  testamentary  dispositions,  universal 
or  under  a  universal  title,  as  in  those  made  under  a  particular  title. 

Nevertheless,  the  particular  legatee  can  take  possession  of  the 
thing  bequeathed,  or  claim  the  proceeds  or  interest  thereof,  only 
from  the  day  the  demand  of  delivery  was  formed,  according  to  the 
order  hereinbefore  established,  or  from  the  day  on  which  that 
delivery  was  voluntarily  granted  to  him. 

Art.  1627.  [1620.] — ^The  legatee  is  not  bound  to  demand  the 
delivery  of  the  legacy,  if  the  thing  bequeathed  to  him  is  in  his 
possession  at  the  time  of  the  opening  of  the  succession,  but  he  is 
bound  to  give  it  up  for  the  purpose  of  contributing  to  the  payment 
of  debts,  in  ca^e  it  be  liable  for  any 

Art.  16'28.  [1621.  J — Neither  is  the  testamentary  executor,  who  has 
the  seizin  of  the  effects  of  the  succession,  and  who  is  at  the  same 
time  a  legatee,  bound  to  demand  the  delivery  of  his  legacy;  he  can 
retain  it  in  his  possession  subject  to  the  same  restitution. 

Art.  1629.  [1622.] — The  legatee  who,  of  his  own  authority,  fakes 
possession  of  his  legacy,  is  bound  to  rcHtore  the  fruits  and  pay  the 
interest  of  all  moneys  of  which  he  may  have  possessed  himself. 

Art.  ICliO.  [1623.] — The  delivery  of  legacies  under  a  particular 
title  must  be  demanded  of  the  testamentary  executor,  who  has  the 
seizin  of  the  succession.  If  the  testamentary  executor  has  not  the 
seizin,  or  if  his  functions  have  expired,  the  legatees  must  apply  to 
the  heirs. 

Art.  1631.  [1624.]— The  interest  or  proceeds  of  the  thing 
bequeathed  shall  accrue*  to  the  benefit  of  the  legatee,  from  the  day 
of  the  decease,  without  liis  havi  ig  brought  suit  for  the  same: 

1.  When  the  testator  has  expressly  declared  in  his  will  to  that 
effect: 
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2.  When  an  annuity  or  pension  has  been  bequeathed  by  way  of 
maintenance. 

Abt.  163:8.  [1625.] — The  costs  of  suing  for  delivery  shall  beat  the 
charge  of  the  succession,  unless  the  testator  has  directed  otherwise, 
and  provided  also  that  those  costs  shall  cause  no  deduction  of  the 
legitime  reserved  to  the  forced  heirs. 

Art.  1633.  [1626.] — The  heirs  of  the  testator,  or  other  debtors  of 
a  l^^oy,  shall  be  personally  bound  to  discharge  it,  each  in  proportion 
to  the  part  that  falls  to  him  in  the  succession. 

They  shall  be  bound  by  mortgage  for  the  whole,  to  the  araonnt  of 
the  value  of  the  immovable  property  of  the  succession  withheld  by 
them. 

Art.  1634.  [1627.] — Particular  legacies  must  be  discharged  in 
preference  to  all  others,  even  thon^h  they  exhaust  the  whole  succes- 
sion, or  all  that  remains  after  the  payment  of  the  debts  and  the 
oontribations  for  the  legitimate  portion,  in  case  there  are  forced 
heirs. 

Art.  1635.  [1628  ] — If  the  effects  do  not  suffice  to  discharge  the 
particular  l^acies,  the  legacies  of  a  certain  object  must  be  first  taken 
out  The  surplus  of  the  eil'ects  mast  then  be  proportionally  divided 
among  the  legatees  of  sums  of  money,  unless  the  testator  has 
expressly  declared  that  saoh  a  legacy  shall  be  paid  in  preference  to 
the  rest,  or  that  the  legacy  is  given  as  a  recompense  for  services. 

Art.  1636.  [1629.] — ^The  legacy  bequeathed  shall  be  delivered  with 
every  thing  that  appertains  to  it,  in  the  condition  in  which  it  was  on 
the  day  of  the  donor's  decease. 

Art.  1637.  [1630.] — ^When  the  person  who  has  bequeathed  the 
property  of  an  immovable,  has  afterwards  augmented  it  by  new 
purchases,  the  property  so  purchased,  though  it  be  contiguous,  shall 
not,  without  a  ntiW  disposition,  be  considered  as  making  part  of  the 
l^^acy. 

It  is  otherwise  as  to  improvements  or  new  buildings  raised  on  the 
ground  bequeathed  or  an  inclosure  of  which  the  testator  has 
enlarged  the  area. 

Art.  1638.  [1631.] — ^If  prior  to  the  testament  or  subsequently,  the 
thing  has  been  mortgaged  by  the  testator  for  his  own  debt  or  for 
that  of  another,  or  if  it  be  burdened  with  an  u  utnict,  he  who  is  to 
pay  the  legacy  is  not  bound  to  discharge  the  thing  bequeathed  of 
the  incumbrance,  unless  he  be  required  to  do  it  by  an  express  dis- 
position of  the  testator. 

Art.  1639.  [1632  ] — When  the  testator  has  bequeathed  a  thing 
belonging  to  another  person,  the  legacy  shall  be  null,  whether  the 
testator  knew  or  know  not  that  the  thing  did  not  belong  to  him. 

Art.  1640.  [1633.] — When  the  legacy  is  of  an  indeterminate 
thing,  the  heir  is  not  obliged  to  give  it  of  the  best  quality,  nor  can 
lie  offer  it  of  the  wovst 

Art  1641.  fl634.] — A  legacy  made  to  a  creditor  shall  not  be 
deemed  to  be  in  compensation  of  the  debt^  nor  a  legacy  made  to  a 
iservaut  in  compensation  of  his  wages. 

Art.  1642.  1 1635.] — ^The  legatee  by  a  particular  title  shall  not  be 
liable  to  the  debts  of  the  succession,  except  the  reduction  of  the 
20 
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legacies  as  is  before  provided,  and  except  the  action  of  mortgage  d 
the  creditors. 

Art.  1643.  [1636]  —The  legacy  of  a  certain  object  is  extiDgoished 
by  the  loss  of  the  object;  bat  if  the  object  is  only  destroyed  in  part^ 
as  if  a  house  bequeathed  has  been  destroyed  by  fire,  the  legacy 
subsists  for  what  remains,  that  is,  for  the  land  on  which  it  was  sit-. 

nated. 

« 

SEcnon  6. 

Of  the  Opening  and  Proof   of    Testaments,  and  of   Testamentary 

Executors, 

Art.  1614.  [1637.] — No  testament  can  h^ve  effect,  unless  it  has 
been  presented  to  the  judge  of  the  parish  in  which  the  succession  is 
opened ;  the  judge  shall  order  the  execution  of  the  testament  after 
its  being  opened  and  proved,  in  the  cases  prescribed  by  law. 

Abt.  1645.  [1638.] — ^The  execution  of  a  testament  shall  not  be 
ordered  until  the  decease  of  the  testator  bos  been  sufi&icently  proved 
to  the  judge  to  whom  the  testament  is  presented. 

Art.  1646.  [1639.] — ^When  the  decease  of  the  testator  has  been 
sufficiently  proved  to  the  judge  to  whom  tbe  testament  is  presented, 
he  shall  immediately  proceed  to  open  it,  if  it  be  sealed,  and  to  the 
proof  of  it  in  presence  of  the  notary  and  the  witnesses  who  were 
present  at  the  making  of  it,  and  who  are  on  the  6^)ot,  or  duly  called. 

Art.  1647.  [1640.] — Nuncupative  testaments  riceived  by  publio 
acts  do  not  require  to  be  proved,  that  Uieir  execution  may  be  ordered; 
they  are  foil  proof  of  themselves,  unless  they  ai*e  cdleged  to  be 
forged. 

Art.  1648.  [1641.] — Nuncupative  testaments  under  private  sig- 
nature can  not  be  executed  until  they  have  be^n  proved  by  the 
declaration  on  oath  of  at  least  three  of  the  witnesses,  who  were 
present  when  they  were  made. 

Art.  1649.  [1642.] — The  declaration  of  the  witnesses  required 
for  such  proof  must  state  in  substance,  not  only  that  they  recognize 
the  testament  presented  to  them  as  being  the  same  that  was  wri  ten 
in  their  presence  by  the  testator  himself  or  by  another  person  by 
his  direction,  or  which  the  testator  had  written  or  caused  to  be 
written  out  of  their  presence,  and  which  he  declared  to  them  con- 
tained his  last  will,  as  the  case  may  be;  but  also  that  they  recognize 
their  signatures  and  that  of  the  testator  at  the  foot  of  the  testa- 
ment, if  they  have  signed  it,  or  the  signature  of  him  who  signed  for 
them  respectively,  in  case  of  their  not  having  signed  for  want  of 
knowing  how. 

Art.  1650.  [1643.] — ^The  execution  of  mystic  testaments  can  not 
/       be  ordered,  until  they  have  been  in  like  manner  proved  by  the 
declaration  on  oath  of  at  least  four  of  the  witnesses  who  were 
present  at  the  act  of  superscription. 

Art.  1661.  [1644  ] — The  declaration  of  the  witnesses  required  for 
the  proof  of  mystic  testaments,  must  state  in  substance  that  they 
recognize  the  sealed  packet  presented  to  them  to  be  the  same  thai 
the  testator  delivered  to  the  notary  in  their  presence,  declaring  to 
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him  that  it  contained  his  testament;  and  also  that  thej  recognize 
tbeir  signatures  and  that  of  the  notary  at  the  foot  of  the  act  of 
Bnperscription,  if  thej  have  signed  it,  or  the  signature  of  him  who 
signed  for  them  respectively,  if,  not  knowing  how  to  write,  they  did 
not  themselves  sign  the  act  of  superscription. 

Art.  1662.  [1645.] — When  the  notary,  who  has  passed  the  act  of 
BQperscription,  is  one  of  the  witnesses  appearing,  his  declaration  on 
oath,  with  that  of  two  witnesses  only,  is  sufficient  proof  of  a  tes- 
tament. 

Aet.  1653.  [1646.] — If  any  of  the  witnesses,  who  were  present  at 
the  making  of  the  nuncupative  testament  under  private  signature, 
or  at  the  act  of  superscription  of  the  mystic  testament,  be  dead  or 
absent)  so  that  it  be  not  possible  to  procure  the  numbor  of  wit- 
nesses prescribed  by  law  for  proving  the  testament,  it  will  be 
sufficient  to  prove  it  by  the  declaration  of  the  witnesses  living,  who 
are  in  the  State. 

Art.  1654.  [1647.] — If  none  of  the  persons,  who  were  present  at 
Bnoh  acts,  are  living  in  the  State,  but  all  are  absent  or  deceased,  it 
will  be  sufficient  for  the  proof  of  the  testament  if  two  credible 
persons  make  a  declaration  on  oath  that  they  recognize  the  signa- 
tures of  the  different  persons,  who  have  signed  the  will  or  the  act  of 
superscription. 

Art.  1655.  [1648.] — The  olographic  testament  shall  be  opened,  if 
it  be  sealed;  and  it  must  be  acknowledged  and  proved  by  the  declara- 
tion of  two  Credible  persons,  who  must  attest  that  they  recognize  the 
testament  as  being  entirely  written,  dated  and  signed  in  the  testator's 
handwriting,  as  having  often  seen  him  write  and  sign  during  his 
lifetime. 

Art.  1656.  fl649.] — When  a  nuncupative  testament  has  been  put 
under  an  envelope,  or  sealed,  merely  through  precaution  on  the  part 
of  the  testator,  without  any  act  of  superscription  or  any  indication  of 
the  names  of  the  witnesses  who  have  signed  the  testament,  the  judge 
shall  open  it  in  the  presence  of  the  party  requiring  it,  and  of  two 
witnesses  called  in  for  that  purpose. 

Art.  1657.  [1650] — ^Wben  the  judge  has  complied  with  all  the 
formalities  required  for  opening  and  proving  a  testament,  he  shall 
order  its  execution,  and  he  shall  moreover  direct  that  such  testa- 
ments as  have  not  been  passed  by  public  act,  be  filed,  after  having 
inscribed  on  them  his  paraph  ne  varietur,  at  the  top  and  bottom  of 
each  page. 

Art.  1658.  [1651.] — The  execution  of  the  dispositions,  contained 
in  testaments,  is  usually  confided  by  the  testators  to  one  or  more 
testamentary  executors. 

Art.  1659.  [1652.] — The  testator  may  give  his  testamentary 
executor  the  seizin  of  the  whole  of  his  succession,  or  only  of  a  certain 
determinate  portion,  according  as  he  has  expressed  himself,  saving 
the  restrictions  contained  in  the  following  articles. 

Bat  this  seizin  can  not  continue  beyond  a  year  and  a  day  from  the 
decease  of  the  testator,  if  he  died  in  the  State,  or  from  the  day  on 
which  hia  death  was  first  known,  if  he  died  out  of  the  State. 

If  the  testator  has  not  granted  the  seizin  to  the  testamentary 
ezecntor,  the  latter  can  not  require  it. 
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Art.  1660.  [1653.  J— The  testator  may  express  his  intentioQ  to 
grant  the  seizin  of  his  estate  to  the  testamentary  execator,  either  in 
express  terms,  by  authorizing  him  to  take  poaseasion  of  the  whole,  or  a 
part  of  the  estate  of  his  succession  after  his  death,  or  by  merely  appoint- 
ing him  testamentary  executor  and  detainer  of  his  estate;  the  word 
detainer  sufficiently  announcing  that  the  executor  is  to  be  seized  of 
the  property  of  the  succession. 

But  if  the  executor  testamentary  be  merely  appointed  testamen- 
tary executor,  without  any  other  power,  his  functions  are  confined 
to  see  to  the  execution  of  the  legacies  contained  in  the  will,  and  to 
cause  the  inventory  and  other  conserratory  acts  of  the  property  of 
the  succession  to  be  made. 

AnT.  1G61.  [1654.] — ^When  of  the  testator's  heirs  some  are  absent 
and  not  represented  in  the  State,  the  judge  shall  appoint  for  them  a 
counsel,  whose  duty  it  shall  be  to  assist  for  them  at  the  inventory  of 
the  effects  left  by  the  testator,  to  take  care  of  their  interests,  and  to 
oppose  every  thing  which  may  prejudice  the  sama 

Art.  1662.  [1655.] — ^It  shall  also  be  the  duty  of  this  counsel  to 
inform,  with  all  possible  diligence,  those  whom  he  represents,  of  tlie 
opening  of  the  succession,  and  to  correspond  with  them;  and  when 
he  has  once  acceptrd  this  charge,  he  can  not  divest  himself  of  i^  until 
the  heirs  have  sent  their  power  of  attorney,  or  until  Hie  succession  is 
liquidated. 

Abt.  1663.  [1656] — He  who  can  not  obligate  himself  can  not  be  a 
testamentary  ex  'cutor. 

Arf.  1664.  [1657.] — A  married  woman  can  not  accept  a  testamen* 
tary  executorsliip  without  the  consent  of  her  husband. 

If  there  is  between  them  a  separation  of  property,  she  may  accept 
it  with  the  consent  of  her  husband,  or,  on  his  refusal,  slie  may  be 
authorized  by  the  court,  conformably  to  what  is  prescribed  by  tlie 
title:   0/  Hu^nd  and  Wife. 

Art.  1665.  [165S.J — A  minor  can  not  be  testamentary  executor, 
even  with  the  authorization  of  his  tutor  or  curator. 

Akt.  1666.  [1659.] — The  testamentary  executor  shall  cause  the 
seals  to  be  afi&xed,  if  there  be  any  minor,  interdicted  or  absent  heirs; 
he  shall  cause  an  inventory  of  the  property  of  the  succession  to  be 
made,  in  the  different  parishes  in  which  the  testator  has  left  property, 
by  the  parish  recorder  or  by  any  notary  public  duly  authorized  to 
that  effect  by  the  judge. 

Art.  1667.  [1660.] — ^The  pi^umptive  heirs  present,  and  the 
cotmsel  of  the  absent  heirs  mustbe  notified  to  attend  at  the  taking 
of  the  inventory. 

Art.  1668.  [1661.] — ^In  default  of  funds  sufficient  to  discharge  the 
debts  and  legacies  of  sums  of  money,  the  testamentary^xecutor 
shall  cause  himself  to  be  authorized  by  the  court  to  sell  the  movables, 
and  if  they  are  insufficient,  the  immovables,  to  a  sufficient  amount  to 
satisfy  those  debts  and  legacies. 

Art.   1669.    [1662.] — ^Except  in  the  cases  provided  for  in  the 

E receding  article,  he  can  not  cause!  the  immovables  to  be  sold,  unleaa 
e  is  authorized  by  the  will  to  do  so.  * 

Art.  1670.  [1663.] — ^The  testamentary  executor  shall  proceed  to 
the  sale  above  mentioned  and  to  the  payment  of  the  debts  of  the 
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Biiooession,  in  the  same  maimer  as  is  prescribed  for  curators  of 
vacant  saccessions. 

Art.  1671.  [1064.] — The  heirs  can,  at  any  time,  take  the  seizin 
from  the  testamentary  executor,  on  offering  him  a  sum  sufficient 
to  pay  the  movable  legacies  and  on  complyiug  Tvith  the  require- 
ments of  article  10 12. 

Art.  1672.  [16*55.] — The  testamentary  executor  is  bound,  even 
after  the  expiration  of  hii  seizin,  to  bco  the  totitauient  faithfully 
executed. 

Art.  1673.  Executors  shall  continue  in  office  until  the  estate  shaU 
be  finally  wound  up.  Any  creditor  or  person  interested  shall  have 
the  right  to  r<'quire  that  they  shall  give  new  or  additional  security 
for  the  faithltd  performance  of  thf-ir  duties  as  often  as  once  in  every 
twelve  months,  and  oftener,  if  the  court,  on  motion  to  that  effect, 
may  judge  it  to  be  necepsary. 

Art.  1674.  [16G6.] — Tlie  testamentary  executor  is  bound  to  render 
an  annual  account  of  his  administration,  reckoning  Irom  the  day  of 
his  appointment 

The  judgment  homologating  the  account  shall  be  prima  facie 
evidence  of  the  correctness  of  the  account  homologated. 

Art.  1675.  [1668.]— When  the  heirs  are  absent,  the  testamentary 
executor  must  pay  into  the  treasury  of  the  State  the  balance  in  favor 
of  the  succession,  in  ten  days  alter  the  approval  and  final  settlement 
of  his  account,  if  he  lives  within  fifty  miles  of  the  Treasurer's  office, 
and  if  he  reside  at  a  further  distance,  he  shall  be  allowed  one  day 
for  every  twenty  miles  in  addition  to  the  above  tima 

Art.  1676.  [1669.] — The  testamentary  executor,  even  after  the 
expiration  of  his  administration,  is  bound  to  continue  to  defend  the 
suits  commenced  by  or  against  him  on  account  of  the  succession, 
until  the  heirs  appear  or  cause  themselves  to  be  represented. 

Art.  1677.  [1670.1 — ^The  testamentary  executor  is  not  bound  to 
accept  the  executorship,  nor  to  give  security  when  he  does  accept  it, 
unless  there  should  be  debts  due  by  the  succession,  or  property  in 
possession  thereof,  claimed  by  other  persons. 

Any  person  having  a  claim  for  money  against  the  succession,  or 
claiming  the  ownership  of  specific  property  in  possession  thereof, 
whether  such  claim  be  liquidated  or  not,  can  compel  the  testamentary 
executor  to  give  security  for  an  amount  exceeding  by  one-fourth  the 
amount  of  money  or  the  appraised  value  of  the  property  claimed. 

For  this  purpose  he  shall  present  in  open  court  or  in  chambers,  to 
the  judge  of  the  court  wherein  the  succession  has  been  opened,  his 
petition,  alleging  under  oath  the  sum  due  him  or  his  ownership  of 
the  property  described. 

It  shalljbe  the  duty  of  the  judge,  without  further  proceeding  or 
'•delay,  to  issue  his  order  commanding  the  testamentary  executor  to 
give  the  required  security  within  thirty  days  from  the  service  of  the 
order.  Should  the  testamentary  executor,  if  present  in  the  parish, 
or  in  his  absence,  his  agent  or  lus  attorney  at  law,  &kil  to  furnish  the 
required  security  within  the  delay  allowed,  it  shall  ipso  facto  work  an 
immediate  removal  of  the  testamentary  executor,  and  the  judge 
shall  appoint  a  dative  testamentary  executor. 
But  Uie  testamentary  executor  shall  not  be  required  to  give 
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43ecarity  for  an  Aggregate  sam  exceeding  one-fourth  over  and  above 
the  amount  of  the  inventory,  bad  debts  deducted,  and  the  securities 
may  be  furnished  from  any  part  of  the  State;  and  no  proceeding 
under  this  article  shall  decide  in  any  manner  the  merit  of  the  claim 
ugainst  the  succession. 

Art.  1678.  [1671.] — ^If  the  testator  ha?i  omitted  to  name  a  testa- 
mentary executor,  or  if  the  one  named  refuses  to  accept,  the  judge 
shall  appoint  one  ex  officio. 

Art.  1679.  [1672.] — The  testamentary  executor,  thus  appointed 
by  the  judge,  and  called  the  dative  testamentary  executor,  is  bound 
to  give  security  in  the  same  manner  as  curators  of  vacant  successions. 

Art.  1680.  [1673.] — The  powers  of  the  testamentary  executor  do 
not  go  to  his  heirs. 

Art.  1681.  [1674.] — If  there  be  several  execu'ors  who  have 
accepted,  any  one  of  them  may  act  for  them  all,  but  they  shall  all  be 
responsible  in  solido  for  the  property  subject  to  the  executorship, 
«nles8  the  testator  has  divided  their  lunctions,  and  each  of  them  has 
confineJ  himself  to  that  which  to  him  was  allotted. 

Art.  1682.  [1675.] — ^The  expenses  incurred  by  the  executor  for 
affixing  the  seals,  for  the  inventory,  for  the  accounts  and  the  other 
charges  relative  to  his  functions,  shall  be  defrayed  out  of  the  suc- 
cession. 

Art.  1683.  [1676.] — ^An  executor  who  has  had  the  seizin  of  all  the 
estate  of  the  succession,  whether  he  were  charged  to  sell  it  or  not, 
shall  be  entitled,  for  his  trouble  and  care,  to  a  commission  of  two  and 
a  half  per  cent  on  the  whole  amount  of  the  estimate  of  the  inventory, 
making  a  deduction  for  what  is  not  productive,  and  for  what  is  due 
by  insolvent  debtors. 

Art.  1684.  [1677.1 — ^If  the  executor  has  not  had  a  general  seizin, 
his  commission  shall  only  be  on  the  estimate  I  value  of  the  object 
which  he  has  had  in  his  possession,  and  on  the  sums  put  into  his 
hands  for  the  purpose  of  paying  the  legacies  and  otbar  charges  of 
the  will. 

Art.  1685.  [1^78.] — ^The  commission  shall  be  shared  among  the 
executors,  if  there  be  several,  and  if  their  functions  ore  not  divided 
by  the  testator. 

In  this  lat.er  case,  they  shall  be  entitled  to  a  commission  on  what 
has  fallen  to  the  administration  of  each  respectively. 

Art.  1686.  [1679.] — ^Testamentary  executors,  to  whom  the  testator 
has  bequeathed  any  legacies  or  other  gifts  by  his  will,  shall  not  be 
entitled  to  any  commission  unless  the  testator  has  formally  expressed 
the  intention  that  they  should  have  the  legacies  over  and  above  their 
commission. 

Art.  1687.  [1680.] — In  no  rasn  shall  the  commission  allowed  to 
the  testamentary  executors  affect  the  legitime  reserved  to  the  forced 
heirs  of  the  testator. 

Art.  1688.  [1681^ — Testaments  made  in  foreign  countries  and 
other  States  of  the  Union,  can  not  be  carried  into  effect  on  property 
in  this  State,  without  being  reojistered  in  the  court  within  the  juris- 
diction of  which  the  property  is  situated,  and  the  execution  thereof 
ordered  by  the  judge. 

Art.    1689.    [1682.] — This  order  of  execution  shall  be  granted 
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wiibont  any  other  form  than  that  of  registering  the  testament,  if  it 
be  established  that  the  testament  has  been  duly  proved  before  a 
competent  judge  of  the  place  where  it  was  received.  In  the  contrary 
case,  the  testament  can  not  be  carried  into  effect,  without  itn  being 
first  proved  before  the  jadge  of  whom  the  execution  is  demanded. 

Section  C 

Of  the  Revocation  of  Testaments  and  of  their  Caducity, 

Abt.  1690.  [1683.] — Testaments  are  revocable  at  the  will  of  tho 
testator  until  hia  decease. 

The  testator  can  not  renounce  this  right  of  revocation  nor  obligate 
himself  to  exercise  it  only  under  certain  words  and  restrictions,  and 
if  he  does  so,  such  declaration  shall  be  considered  as  not  written. 

Art.  1G91.  [1684.1 — Tne  revocation  of  testaments  by  the  act  of 
the  testator  is  express  or  tacit,  general  or  particular. 

It  is  express  when  the  testator  has  formally  declared  in  wrifing 
that  he  revokes  his  testf^ment,  or  that  he  revokes  such  a  legacy  or  a 
particular  disposition. 

It  is  tacit  when  it  results  from  some  other  disposition  of  the  tes- 
tator,  or  from  some  act  which  supposes  a  change  of  will. 

It  is  general  when  all  the  di<)po8itions  of  a  testament  arc  rf^voked. 

It  is  particular  when  it  falls  on  some  of  the  dispositions  only, 
without  touching  the  rest. 

Abt.  1692.  [1685.] — ^The  act  by  which  a  testamentary  dispositiou 
is  revoked,  must  be  made  in  one  of  the  forms  prescribed  for  testa- 
ments, and  clothed  with  the  same  formalities. 

Art.  1693.  [1686.] — Posterior  testaments,  which  do  not,  in  an 
express  manner,  revoke  the  prior  ones,  annul  in  the  latter  only  such 
of  the  dispositions  there  contiEiined  as  are  incompatible  with  the  new 
ones,  or  contrary  to  them,  or  entirely  different 

Art.  1694.  [1687.] — A  revocation  made  in  a  posterior  testament 
has  itfi  entire  efifect,  even  though  this  new  act  remains  without  execu- 
tion, either  through  the  incapacity  of  the  person  instituted,  or  of 
the  legatee,  or  through  his  refusal  to  accept  it,  provided  it  is  regular 
as  to  its  form. 

Art.  1696.  [1688.] — A  donation  irder  vivos,  or  a  sale  made  by  tho 
testator  of  the  whole  or  a  part  of  the  thing  bequeathed  as  a  legacy, 
amounts  to  a  revocation  of  the  testamentary  di'ipositioo,  for  all  that 
has  been  sold  or  given,  even  though  the  sale  or  donation  be  null,  and 
the  thing  have  returned  into  the  possession  of  the  testator,  whether 
by  the  effects  of  that  nulUty.  or  by  any  other  means. 

Art.  1696.  [1689.] — The  sale,  made  by  the  testator,  of  an  object 
bequeathed,  even  by  act  under  private  signature,  after  the  date  of 
the  testament,  produces  a  revocation  of  the  legacy,  if  the  act  be 
entirely  written,  signed  and  dated  with  his  hand. 

Art.  1697.  |1690.] — The  testamentary  disposition  becomes  w'thout 
eSeot^  if  the  person  instituted  or  the  legatee  does  not  survive  the 
testator. 

Art.  1698.  [1691.] — ^Every  testamentary  disposition  made  on  a 
4)ondition  depending  on  an  uncertain  eveut,  so  tha^  in  the  intention 
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of  tlie  testator  the  disposition  shall  tak'^  place  only  in^snnicb  as  the 
eveut  shall  or  shall  not  happen,  is  without  effect,  if  the  institnted 
heir  or  the  legatee  dies  before  the  accomplishment  of  the  condition. 

Art.  1699.  [1692.] — A  condition  which,  in  the  intention  ei  the 
testator,  does  bat  suspend  the  execution  of  the  disposition,  does  not 
hijidor  the  instituted  heir  or  the  legatee  from  having  a  right  acquired 
and  traDKmissible  to  his  heirs. 

Art.  1700.  [1693.]— The  Ifioracy  falls,  if  the  thing  bequeathed  has 
totally  perished  during  the  lifetime  of  the  testator. 

Art.  nOl.  [2694.] — It  likewiHc  falls  if  the  thing  has  perished 
since  his  death,  without  the  act  or  fault  of  the  heir,  although  the 
latter  may  have  delayed  to  deliver  it,  wueu  it  must  equally  have 
perished  in  the  possession  of  the  l^^gatee. 

Art.  1702.  [1695.] — ^la  case  of  an  alternative  legacy  of  two 
things,  if  one  of  them  perishes,  the  legacy  subsists  as  to  that 
which  remains. 

Art.  1703.  [1696.] — The  testamentary  disposition  falls,  when 
the  instituted  heir  or  the  legatee  rejects  it,  or  is  incapable  of 
receiving  it. 

Art.  1704.  [1697.] — Legatees  under  a  universal  title,  and  legatees 
under  a  particular  title,  benefit  by  the  failure  of  those  particular 
legacies  which  they  were  bound  to  discharge. 

Art.  1705.  [1698.]— The  testament  falls  by  the  birth  of  legitunate 
children -of  the  testator,  posterior  to  its  date. 

Art.  1706.  [1699.] — The  right  of  accretion  relative  to  testamentary 
dispositions,  shall  no  longer  subsist,  except  in  the  cases  provided  for 
in  the  two  lollowing  articles. 

Art.  1707.  [1700. J — ^Accretion  shall  take  place  for  the  benefit  of 
the  legatees,  iu  case  of  the  leofacy  being  made  to  several  conjointly. 

The  legacy  shall  be  reputed  to  be  made  conjointly  when  it  is  made 
by  one  and  the  same  disposition  without  the  testator's  having  assigned 
the  part  of  such  co-legatee  in  the  thing  bequeathed. 

A^T.  1708.  [1701.] — It  shall  also  be  reputed  to  be  nmde  conjointly 
when  a  thing,  not  susceptible  of  being  divided  withoui  det^ora-^ 
tion,  has   been  given  by  the  same  act  to  several  persons,  even 
eep  irately. 

Art.  1709.  [1702.] — ^Except  in  the  cases  prescribed  in  the  two 
preceding  articles,  every  portion  of  the  succession  remaining  undis- 
posed of,  either  because  the  testator  has  not  bequeathed  it,  either  to 
a  legatee  or  to  an  instituted  heir,  or  because  the  heir  or  the  legatee 
has  not  been  able,  or  has  not  been  willing  to  accept  it,  shall  devolye 
upon  the  legitimate  heii  s. 

Art.  1710.  [1703.] — The  same  causes  which,  according  to  the 
foregoing  provisions  of  the  present  title,  authorize  an  action  for 
the  revocation  of  a  donation  inter  vivos,  are  sufficient  to  ground  aa 
action  of  revocation  of  tes  amantary  dispositions;  provided,  how- 
ever, that  no  charges  or  conditions  can  be  imposed  by  the  testator 
on  the  legitimate  portion  of  forced  heirs,  nor  can  they  lose  their 
inheritance  for  any  act  of  ingratitude  to  the  testator,  prior  to  his 
decease.  That  he  has  not  disinherited  them  shall  be  aufficienfc 
evidence  of  his  having  forgiven  the  offense. 
Art.  1711.  [1704.] — If  the  action  be  founded  on  a  grievoiiB  injnrf 
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done  to  the  memory  of  the  tesla(K>r,  it  most  bo  brought  within  a  year 
from  the  day  of  the  offense. 

Section  T. 
Oenerd  Rules  for  the  Interpretation  of  Legacies, 

Art.  1712.  [1705.] — ^In  the  interpretation  of  acts  of  laet  will,  tho 
intention  of  the  testator  must  principally  be  endeavored  to  be  ascer- 
tained, without  departing,  however,  from  the  proper  signilication  of 
the  terms  of  the  testament 

Art.  1713.  [1706.]  -A  d^'sposition  must  be  nnderstood  in  the 
sense  in  which  it  can  have  etiect,  rather  than  that  in  which  it  can 
have  nona 

Art.  1714.  [1707. J — In  case  of  ambiguity  or  obscurity  in  the 
description  of  the  legatee,  as,  for  instance,  when  a  legacy  ia 
bequeathed  to  one  of  two  individuals  bearing  the  same  name,  the 
inquiry  shall  be  which  of  the  two  was  upon  terms  of  the  -most 
intimate  intercourse  or  connection  with  the  testator,  and  to  him  shall 
the  legacy  be  decreed. 

Art,*  17 1 5.  [I70o.j — ^When,  from  the  terms  made  use  of  by  the 
testator,  his  intention  can  not  be  ascertained,  recourse  must  be  had 
to  all  circumstances  which  may  aid  in  the  discovery  of  his  intention. 

Art.  1716.  [1709.] — A  mistake  in  the  name  of  au  object  bequeathed 
ia  of  no  moment,  if  it  can  be  ascertained  what  the  thing  was  which 
the  testator  intended  to  bequeath. 

Art.  1717.  [1710.] — If  it  can  not  be  ascertained  T^hether  a  greater 
or  less  quanuty  has  been  bequeathed,  it  must  be  decided  for 
the  least. 

Art.  1718.  [1711.] — A  general  legacy  does  not  embrace  the  things 
included  under  the  genus,  which  have  been  acquired  after  the  death 
of  the  testator,  though  by  his  order. 

Aar.  1719.  [1712.] — A  general  legacy  does  not  embrace  the  things 
included  under  the  genus,  which  have  been  bequeathed  in  particular 
to  other  persons. 

Art.  1720.  [1713.] — A  disposition,  couched  in  terms  present'  and 
past,  does  not  extend  to  that  which  comes  afterwards. 

For  example,  a  legacy  of  all  the  books  a  testator  possesses  does 
not  include  those  which  he  has  purchased  after  the  date  of  the 
testament. 

Art.  1721.  [1714.] — A  disposition,  couched  in  the  future  tense, 
refers  to  the  time  of  the  death  of  the  testator. 

Thus,  a  legacy  of  all  the  furniture  there  shall  be  in  the  house  of 
the  testator  includes  that  which  he  has  purcheised  since  the  date  of 
the  testament  as  well  as  the  rest. 

Art.  1722.  [1715.] — A  disposition,  the  terms  of  which  express  no 
time,  neither  past  nor  future,  refers  to  the  time  of  making  the  wilL 

Thus,  when  the  testator  expresses  simply  that  he  bequeaths  bis 
plate  to  such  a  one,  the  plate  that  he  possessed  at  the  date  of  the 
will,  is  only  included. 

Art.  1723.  [1716.] — ^When  a  person  has  ordered  two  things,  which 
27 
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are  contradictory,  tbat  which  is  last  written  is  presumed  to  be  the 
will  of  the  testator,  in  which  he  has  perseyered,  and  a  derogation  to 
what  has  before  been  written  to  the  contrary. 

CHAPTER  7. 

Of  Partitions  made  by  Parents  and  other  Ascendants  Among  thdr 

Descendants. 

Art.  1724.  [1717.]— Fathers  and  mothers  and  other  ascendants 
may  make  a  distributic  n  and  partition  of  their  property  among 
their  children  and  legitimate  descendants,  either  by  designating  the 
quantum  of  the  parts  and  partitions  which  they  assign  to  each  of 
them,  or  in  dcaignating  the  property  that  shall  compose  their 
respective  lots. 

Arc.  1725.  [1718.] — These  partitions  may  be  made  by  act  inter 
vivos  or  by  testament. 

Art.  1726.  [1719.] — Those  made  by  an  act  inter  vivos  can  have 
only  present  property  for  their  object,  and  are  subject  to  all  the 
formalities  and  conditions  of  donations  inter  vivos. 

Art.  1727.  [1720.] — Those  made  by  testament 'must  be  made  in 
fhe  forms  prescribed  for  acts  of  that  kind,  and  are  subject  to  the 
same  rules. 

Art.  1728.  [1721.]— If  the  partition,  whether  tn/er  vivos  or  by 
testament,  has  not  comprised  all  the  property  that  the  ascendant 
leaves  on  the  day  of  his  decease,  the  property  not  comprised  in  the 
partition  is  divided  according  to  law. 

Art.  1729.  [1722.] — If  the  partition,  whether  inter  vivos  or  by 
testament,  be  not  made  amongst  all  the  children  living  at  the  time 
of  the  descendants  of  those  predeceased,  the  partition  shall  be  null 
and  void  for  the  whole;  tlie  child  or  descendant,  who  had  no  part  in 
it,  may  require  a  new  partition  in  legal  form. 

Art.  1730.  [1723.] — Partitions,  made  by  ascendanta,  may  be 
avoided,  when  the  advantage  secured  to  one  of  the  coheirs  exceeds 
the  disposable  portion. 

Art.  1731.  [1724.]— The  child  who  o'  jects  to  the  partition  made 
by  the  ascendant,  must  advance  the  expenses  of  having  the  property 
e  timated,  and  must  ultimately  support  them  and  the  costs  of  suit, 
if  his  claim  bo  not  founded. 

Art.  1732.  [1725.]— The  defendant  in  the  action  of  rescission 
may  arrest  it  by  offering  to  the  plaintiff  the  supplement  of  the  por- 
tion to  which  he  has  a  right 

Art.  1733.  [172G.] — The  rescission  of  the  partition  does  not  carry 
intii  it  the  nullity  of  a  donation  made  as  an  advantage. 

'^•' .  CHAPTER  a 

Qf  Donations  made  by  Marriage  Contract  to  the  JBuAand   or  TTjfe 
and  to  the  Children  to  he  Bom  of  the  Marriage. 

Art.  1784.  [1727.] — Every  donation  inter  vivos,  though  made  by 
marriage  contract  to  the  husband  and  wile  or  to  either  of  them,  10 
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cnbject  to  the  general  rules  prescribed  far  the  donations  made  tinder 
fiiat  title. 

It  can  not  take  effect  for  the  benefit  of  children  not  yet  bom. 

Art.  1735.  [1728.] — Fathers  and  mothers,  the  other  ascendants, 
the  collateral  relations  of  either  of  the  parties  to  the  marriage,  and 
even  strangers,  may  give  the  whole  or  a  part  of  the  property  they 
sLa.tl  leave  on  the  day  of  their  decease,  both  for  the  benefit  of  the 
parties,  and  for  that  of  the  children  to  be  born  of  their  marriage,  in 
case  the  donor  survive  the  donee. 

Such  a  donation,  though  made  for  the  benefit  of  the  parties  to 
the  marriage,  or  for  one  of  them,  is  always,  in  case  of  the  survivor- 
ehip  of  the  donor,  presumed  to  be  made  for  the  benefit  of  the 
children  or  descendants  to  proceed  from  that  marriage. 

Art.  1736.  [1729.] — ^A  donation,  in  the  form  specified  in  the  pre- 
ceding article,  is  irrevocable  only  in  this  sense,  that  the  donor  can 
no  longer  dispose  of  the  objects  comprised  in  the  donation  on  a 
gratuitous  title  unless  it  be  for  moderate  sums,  by  way  of  recom- 
pense or  otherwise. 

The  donor  retains  till  death  the  full  liberty  of  selling  and  mort- 
^zragin^,  unless  he  has  formally  barred  himself  of  it  in  the  whole  or 
in  part. 

ABT.  173T.  [1730.] — ^A  donation  in  favor  of  marriage  may  be 
made  cumulatively  of  the  property  present  and  future,  provided, 
that  to  the  act  be  annexed  a  statement  of  the  debts  and  charges  of 
the  donor,  existing  on  the  day  of  the  donation,  in  which  case  the 
donee,  on  the  decease  of  the  donor,  may  accept  merely  the  present 
property,  renouncing  the. surplus  of  the  property  of  the  donor. 

Art.  1738.  fl731.J — If  the  statement,  mentioned  in  the  preceding 
article,  has  not  been  annexed  to  the  act  containing  a  donation  of 
present  and  future  property,  the  donte  shall  be  obliged  to  accept 
or  reject  that  donation  wholly;  and  in  case  of  acceptance,  he  shall 
claim  only  the  property  existing  on  the  day  of  the  donor's  decease, 
and  he  shall  be  liable  to  the  payment  of  all  the  charges  and  debts  of 
the  succession. 

Art.  1739.  [1732] — ^Donations  made  by  marriage  contract  can  not 
be  impeached  or  declared  void  on  pretense  of  a  want  of  acceptance. 

Art.  1740.  [1733.] — ^Every  donation  madp  in  favor  of  marriage 
falls,  if  the  marriage  does  not  take  place. 

Art.  1741.  [1734.] — ^Donations  made  to  the  husband  or  wife,  ou 
the  terms  of  articles  and  fall»  if  the  donor  survive  the 

donee,  ^nd  his  or  her  posterity. 

Art.  1742.  [1735.] — ^AU  donations  made  to  a  married  couple  by 
their  marriage  contract,  are,  at  the  time  of  the  opening  of  the  suo- 
oession  of  the  donor,  reducible  to  the  portion  that  the  law  permitted 
him  to  dispose  oL 

OHAPTEB  9. 

iy  Danaliona  ielvxen  Married  Persons,  eiiher  by  Marriage  Contract 

or  During  the  Marriage, 

Art,  1743.  [1736.] — ^Married  persons  can,  by  marriage  contract^ 
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make  to  eaoh  other  reciprooally,  or  the  one  to  the  other,  what  dona* 
tions  they  think  proper,  under  the  modifications  hereafter  expressed 

Abt.  1744.  [1737.] — ^Every  donation,  in^  vivos,  of  present  prop- 
erty, made  between  married  persons  by  marriage  contract,  shall  not 
be  deemed  to  be  done  on  the  condition  of  the  survivorship  of  the 
donee,  if  that  condition  be  not  formally  expressed,  and  it  is  subject 
to  all  the  rules  above  prescribed  for  those  kinds  of  donations. 

Art.  1743.  [1738.] — A  donation  of  property  in  future,  or  of  prop- 
erty present  and  in  future,  made  between  married  perse  n3  by  mar- 
riage contract,  whether  simple  or  reciprocal,  shall  be  subject  to  the 
rules  established  by  the  preceding  chapter,  with  regard  to  similar 
donations  made  to  them  by  a  third  person,  except  that  it  shall  not 
be  transmissive  to  the  children,  the  issue  of  the  marriage,  in  case  of 
the  death  of  the  donee  before  the  donor. 

Ar^Pj  1746.  [1739.] — One  of  the  married  couple  may,  either  by 
marriage  contract  or  during  the  marriage,  give  to  the  other^  in  foU 
property,  all  that  he  or  she  might  give  to  a  stranger. 

Art.  1747.  [1740.] — The  husband  or  wife,  if  a  minor  emanci- 
pated, can,  by  marriage  contract,  give  to  the  other,  either  by  simple 
or  by  reciprocal  donation,  whatever  can  be  given  by  a  party  who  has 
attained  the  age  of  majority. 

Art.  1748.  [1741.] — A  minor,  not  emancipated,  can  give  only  with 
the  consent  of  those  relations  whose  consent  is  requisite  for  the 
validity  of  the  marriage;  and  with  that  consent,  he  or  she  can  give 
all  that  the  law  permits  a  married  person  of  full  age  to  give  to  his  or 
her  consort. 

If  the  relations,  whose  consent  is  necessary,  be  dead,  the  minor 
not  emancipated  can  not  give  without  the  authorization  of  a  court 
of  justice. 

Arp.  1749.  [1742] — A'l  donations  made  between  married  persons, 
during  marriage,  though  termed  inter  vivos,  shall  always  be  revocable. 

The  revocation  may  be  made  by  the  wife,  without  her  being  author- 
ized to  that  effect  by  her  husband,  or  by  a  court  of  justice. 

Art.  1760.  [1743.] — Those  donations  shall  toot  be  revoked  by  the 
birth  of  children,  provided  they  do  not  exceed  the  qutmlwnx,  which 
married  persons  are  permitted  to  dispose  of  to  each  other,  to  the 
prejudice  of  their  children,  or  legitimate  descendants,  as  is  above 
provided. 

Akf.  1751.  [1744.] — Married  persons  can  not,  during  marriage^ 
make  to  each  other,  by  an  act,  either  irder  vivos  or  mortis  causa,  any 
mutual  or  reciprocal  donation  by  one  and  the  same  act 

Art.  1762.  [1745.] — ^A  man  or  woman,  who  contracts  a  second  or 
subsequent  marriage,  having  children  by  a  former  one,  can  give  to 
his  wite,  or  she  to  her  husband,  only  the  least  child's  portion, 
and  that  only  as  a  usufruct;  and  in  no  case  shall  the  portion,  of 
which  the  donee  is  to  have  the  usufruct,  exceed  the  fifth  part  of  the 
donor's  estate. 

Art.  1753.  [174G.] — If  a  person,  who  marries  a  second  time,  has 
children  of  his  or  her  preceding  marriage,  he  or  she  can  not,  in  any 
manner,  dispose  of  the  property  given  or  bequeathed  to  him 
or  her  by  the  deceased  spouse,  or  which  came  to  him  or  her  frcmi  9^ 
brother  or  sister  of  any  of  the  children  which  remain. 
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This  property  becomes,  by  the  second  marriage,  the  property  of 
the  children  of  ths  preceding  marriage,  and  the  spouse,  who  mar« 
nes  again,  only  has  the  nsnfract  of  it. 

Art.  1754.  [1747.] — Husbands  and  wives  can  not  give  to  each 
othei^  indirectly,  beyond  what  is  permitted  by  the  foregoing  dispo- 
siiioDs. 

All  donations  disguised,  or  made  to  persons  interposed,  shall  be 
null  and  void. 

Abt.  1755.  [1748.] — All  donations,  made  by  one  of  the  married 
parties  to  the  children  or  to  any  one  of  the  children  of  the  other 
party  by  a  former  marriage,  and  sach  as  are  made  by  the  donor  to 
lelauons  to  whom  the  other  party  is  presumptive  heir  on  the  day  of 
the  donation,  although  the  latter  may  not  survive  the  relation  who 
is  the  donee,  shall  be  deemed  made  to  persons  interposed. 
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OF   OBLIGATIONS. 


OHAPTEB  1. 
Of  the  Nature  and  Division  of  Obligations. 

• 

Abt.  1756.  [1749.] — ^An  obligation  is,  in  its  general  and  most 
extensive  sense,  synoDymous  with  duty. 

Abt.  1757.  [1750.]— Obligations  are  of  three  kinds:  imperfect 
obligations,' natural  obligations,  and  civil  or  perfect  obligations: 

1.  If  the  duty  created  by  the  obligation  operates  only  on  the 
moral  sense,  without  being  enforced  by  any  positive  law,  it  is  called 
an  imperfect  obligation,  and  creates  no  right  of  action,  nor  has  it 
■any  legal  operation.  The  duty  of  exercising  gratitude,  charity  and 
the  other  merely  moral  dutioi^,  is  an  example  of  this  kind  of  obliga- 
tion. 

2.  A  natural  obligation  is  one  which  can  not  be  enforced  by  action, 
but  which  is  binding  on  the  party  who  makes  it,  in  conscience  and 
according  to  natural  justice. 

3.  A  civil  obligation  is  a  legal  tie,  which  gives  the  party,  with 
whom  it  is  contracted,  the  right  of  enforcing  its  performance  by 
law. 

Abt.  1758.  [1751.] — Natural  obligations  are  of  four  kinds: 

L  Such  obligations  as  the  law  has  rendered  invalid  for  the  want 

of  certain  forms  or  for  some  reason  of  general  policy,  but  which  are 

not  in  themselves  immoral  or  unjust. 
2.   Such  as  are  made  by  persons  hnvJoigf  the  discretion  necessary 
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to  enable  them  to  contract,  but  who  are  yet  rendered  incapable  of 
doing  80  by  some  provision  of  law.  « 

3.  When  the  action  is  barred  by  prescription,  a  natoral  obligation 
still  subsists,  although  the  civil  obligation  is  extinguished. 

4.  There  is  also  a  natural  obligation  on  those  who  inheiyfe  an 
estate,  either  UTider  a  will  or  by  legal  inheritance,  to  execute  the 
donations  or  other  dispositions  which  the  former  owner  had  niade» 
but  which  are  defective  for  want  of  form  oniy. 

Art.  1759.  [1762.] — ^Although  natural  obligations  can  not  be 
enforced  by  action,  they  have  the  following  efifect: 

X.  No  suit  will  lie  to  recover  what  has  been  paid^  or  given  in 
compliance  wiizh  a  natural  obligation. 

2.  A  natural  obligation  is  a  sufficient  consideration  for  a  new 
contract 

Abt.  17G0.  [1753.] — Civil  obligations,  in  relation  to  their  origin, 
are  of  two  kinds: 

1 .  Such  as  are  created  by  the  operation  of  law. 

2.  Such  as  arise  from  the  consent  of  the  parties  who  are  bound 
by  them,  which  are  called  contracts  or  conventional  obligations. 

Each  of  these  divisions  will  formjLhe  subject  of  a  separate  titl6« 
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TITLE  IV. 


OF  CONVENTIONAL  OBLIGATIONS 


CHAPTER  L 
Oeneral  Provisions* 

Art.  1761.  [1754.] — A  contract  is  an  agreement,  by  which  ooa 
person  obligates  himself  to  another,  to  give,  to  do  or  permit,  or  not 
to  do  something*,  expressed  or  implied  by  such  agreement. 

Art.  1762.  [1755  ] — The  contract  must  not  1^  confonnded  wiih 
the  instrument  in  writing  by  wuich  it  is  witnessed.  The  contract 
may  subsist,  although  the  written  act  may,  for  some  defect,  be 
declared  void;  and  the  written  act  may  be  ^ood  and  authentic, 
although  the  contract  it  witnesses  t)e  illegal.  Tne  ccmtract  itself  is 
only  void  lor  Home  cause  or  defect  determ  ned  by  law. 

Art.  1703.  [1756.] — In  any  contract,  for  the  breach  of  whidi 
damages  could  be  recovered,  or  which  could  be  specifically  enforced 
between  the  original  parties,  the  obligation  is  incurred,  and  the  right 
is  vested  in  their  representatives,  although  they  are  not  special^ 
named,  unless  the  contrary  intent  is  expressed,  or  iuileH&  it  results 
from  the  nature  of  the  aerreement. 


OF  CONVENTIONAL  OBLIGATIONS.  215 

Jlbt.  1764  [1757.] — ^All  things  that  are  not  forbidden  by  law,  may 
legally  become  the  subject  of,  or  the  motive  for  contracts;  but  differ- 
ent agreements  are  governed  by  different  rules,  adapted  to  the  nature 
of  each  contract,  to  distinguiah  which  it  is  necessary  in  every  con- 
tract to  consider: 

1.  \Tiat  which  is  the  essence  of  the  contract,  for  the  want  whereof 
there  is  either  no  contract  at  all,  or  a  contract  of  another  description. 
Thus  a  price  is  essential  to  the  contract  of  sale;  if  there.be  none,  it 
is  either  no  con t. act,  or  if  the  consideration  be  other  property,  it  is 
an  exchan<^e. 

2.  Things  which,  although  not  essential  to  the  contract,  yet  are 
implied  from  the  nature  of  such  agreement,  if  no  stipulation  be 
made  respecting  them,  but  which  the  parties  may  expressly  modiiy 
or  renounce,  without  destroying  the  contract  or  changing  its  descrip- 
tion ;  of  this  nature  is  warranty,  which  is  implied  in  every  sale,  but 
which  may  be  modified  or  renounced,  without  changing  the  charac- 
ter of  the  contract  or  destroying  its  effect. 

3.  Accidental  stipulations,  wliich  belong  neither  to  the  essence  nor 
the  nature  of  the  contract,  but  depend  solely  on  the  will  of  the 
parties.  The  term  given  for  the  payment  of  a  loan,  the  place  at 
wliich  it  is  to  be  paid,  and  the  n^ure  of  the  rent  payable  on  a  lease, 
are  oxamp-es  of  accidental  stipulations. 

AVhat  belongs  to  the  essence  and  to  the  natnre  of  each  particular 
description  of  contract,  is  determined  by  the  law  defining  such  con- 
tracts; accidental  stipulations  depend  on  the  will  of  the  parties, 
regulated  by  the  general  rules  applying  to  all  contracts. 

Art.  17G5.  [1758.] — To  all  contTHcts  there  must  be  at  least  two 
parlies;  one  who  does,  or  engages  to  do  or  not  to  do,  another  to 
whom  the  engagement  is  made.  If  this  latter  party  make  no  express 
agreement  on  his  part,  the  contract  is  called  unUaleral,  even  in  cases 
where  the  law  attaches  certain  obligations  to  his  ace  ptance. 

It  is  called  a  bilcdercd  or  reciprocal  contract,  when  the  parties 
expressly  enter  into  mutual  engagements. 

AuT.  17(>6.  [1759.] — Nt)  contract  is  complete  without  the  consent 
of  both  parties.  In  reciprocal  contracts  it  musr,  be  expressed.  In 
some  unilateral  contracts  the  law  provides  that  under  certain  circum- 
stances it  shall  be  presumed. 

Akt.  1767.  [17G0.] — Contrncts,  considered  in  relation  to  their 
substance,  aie  either  commutativ  e  or  independent,  principal  or  acces- 
sory. 

Art.  17G8.  [1701.] — Commutative  contracts  are  those  in  which 
what  is  done,  given  .»r  promised  by  one  party,  is  considered  as  equiv- 
alent to,  or  a  cuUbidcraiion  lor  wiiat  is  done,  given,  or  promised  by 
the  other. 

Akt.  1769.  [1762.] — Independent  contracts  are  those  in  which  the 
mntoal  acts  or  promises  have  no  relation  to  each  other,  either  as 
equivalents  or  as  considerations. 

Art.  1770.  [1768.] — A  contract  containing  mutual  convenants 
shall  be  presumed  to  be  commutative,  unless  the  conti'ary  be 
express* 'd. 

Art.  1771.  [1764  ] — A  principal  contract  is  one  entered  into  by 
both  parties,  on  their  own  accoimts,  or  in  the  several  qualities  they 
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assnma  An  accessory  contract  is  made  for  assuring  the  performance 
of  a  prior  contract,  Cither  by  the  same  parties  or  by  others;  suidi  as 
suretyship,  mortgaoje  and  pledge. 

Art.  1772.  [1765.] — Contracts,  considered  in  relation  to  the 
motive  for  making  them,  are  either  gratuitous  or  onerous. 

Art.  1773.  [1766.] — To  be  gratuitous,  the  object  of  a  contract 
must  be  tf>  benelit  the  person  with  whom  it  is  made,  without  any 
profit  or  advantage,  received  or  promised  as  a  consideration  for  it 
It  is  not  however  the  less  gratuitous,  if  it  proceed  either  from  grati- 
tude for  a  benefit  before  received,  or  from  the  hope  of  receiving  one 
here^ifter.  althou^rh  such  benefit  be  of  a  pecuniary  nature. 

Art.  17  74:.  [1707.] — Any  thing  given  or  promised  as  a  considera- 
tion for  the  engagement  or  gift,  any  service,  interest  or  condition, 
imposed  on  what  is  given  or  promised,  although  unequal  to  it  in 
value,  makes  a  contract  onerous  in  its  nature. 

Art.  1776.  [1768.] — Considered  in  relation  to  their  effects,  con- 
tracts are  either  certiain  or  aleatory. 

Art.  1776.  [1769.] — A  contract  is  aleatory  or  hazardous,  when 
the  performance  of  that  which  is  one  of  its  objects,  depends  on  an 
uncertain  event. 

It  is  certain,  when  the  thing  to  be  done  is  supposed  to  depend  on 
the  will  of  the  party,  or  when  in  the  usual  course  of  events  it  must 
happen  in  the  manner  stipulated. 

Art.  1777.  [1770.] — Contracts  in  general,  under  whaieTer 
denomination  they  may  come,  and  whether  they  may  or  may  not  be 
included  in  any  of  tne  above  divisions,  are  regulated  by  certain 
rules,  which  are  the  subject  of  thisi.  title. 

Art.  1778.  [1771.]— Certain  contracts  are  regulated  by  particular 
rules  which  are  established  in  the  parts  of  the  Code  which  treat  of 
those  contracts. 

CHAPTER  2. 

Of  the  Requisites  to  the  Formation  of  a  Valid  Agreement 

Art.  1779.  [1772.] — ^Four  requisites  are  necessary  to  the  validity 
of  a  contract: 

1.  Parties  legally  capable  of  contracting. 

2.  Their  consent  legally  given. 

8.    A  certain  object,  which  forms  the  matter  of  agreemenL 
4.    A  lawful  purpose. 

Section  1. 

0/  the  Parties  to  a  Contract,  and  of  their  Capacity  to  OontracL 

Art.  1780.  [1773.] — Those  only  are  parties  to  a  contract^  who 
have  given  their  consent  to  it,  either  expressly  or  by  implication. 

Art.  1781.  [1774] — ^The  cases,  in  which  consent  is  implied,  are 
particulai  ly  determined  by  law. 

Art.  1782.  [1775.] — All  persons  have  Che  capacity  to  contract; 
except  those  whose  mcapacity  is  specially  declared  by  law.     These 
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«re  persons  of  insane  mind,  those  who  are  interdicted,  minors  and 
married  women. 

Art.  1783.  [1776] — All  cases  of  incapacity  are  subject  to  the 
following  modifications  and  exceptions. 

Aar.  1784.  [1777.] — Persons  interdicted  can,  in  no  case  whatever, 
make  a  valid  contract  after  the  petition  has  been  presented  tor  their 
interdiction,  until  it  be  legally  removed. 

Abt.  1785.  [1778] — Minors  emancipated  may  contract  in  the 
cases  already  provided  by  law,  and  when  not  emancipated,  their 
contracts  are  valid,  if  made  with  the  intervention  of  their  tutors, 
and  with  the  assent  of  a  family  meeting,  in  the  cases  where  by  law 
it  is  required. 

When  the  minor  has  no  tutor  or  one  who  neglects  to  supply  him 
with  necessaries  for  his  support  or  education,  a  contract  or  quasi 
contract  for  providing  him  with  what  is  necessary  for  those 
purposes,  is  valid. 

A  minor  is  also  capable  of  accepting  the  contract  of  mandate, 
under  the  restrictions  and  modifications  contained  in  the  title  on 
that  subject. 

His  stipulations  in  a  marriage  contract,  if  made  with  the  consent 
of  those  whose  authority  is  in  such  case  required  by  law,  are  also 
Talid. 

The  obligation  arising  from  an  offense  or  quasi  offense,  is  also 
binding  on  the  minor. 

In  all  other  cases,  the  minor  is  incapacitated  from  contracting,  but 
his  contracts  may  be  rendered  valid  by  ratification,  either  expressed 
or  implied,  in  the  manner  and  on  the  terms  stated  in  this  title  under 
the  head :  0/  Nullity  or  Beacission  of  Agreements, 

Art.  1786.  [1779.] — The  incapacity  of  the  wife  is  removed  by  the 
authorization  oi  the  husband,  or,  in  cases  provided  by  law,  by  that 
of  the  judge. 

The  authorization  of  the  husband  to  the  commercial  contracts  of 
the  wife  is  presumed  by  law,  if  he  permits  her  to  trade  in  her  own 
name;  to  her  contracts  for  necessaries  for  herself  and  family,  where 
he  does  not  himself  provide  them;  and  to  all  her  other  contracts, 
when  he  is  himself  a  party  to  them. 

The  unauthorized  contracts  made  by  married  women,  like  the  acts 
of  minors,  may  be  made  valid  after  the  marriage  is  dissolved,  either 
by  express  or  implied  ratification. 

Abt.  1787.  [1780.] — ^A  married  woman  may  act  as  mandatary,  and 
her  acts  will  bind  the  mandator  and  the  person  with  whom  she  con- 
tracts, although  she  be  not  authorized  by  her  husband;  but  the 
mandator  has  no  action  against  her  on  the  contract 

Art.  1788.  [1781.] — ^The  contract,  entered  into  by  a  person  of 
insane  mind,  is  void  as  to  him  for  the  want  of  that  consent,  which 
none  but  persons  in  possession  of  their  mental  faculties  can  give. 
It  is  not  the  judgment  of  interdiction,  therefore,  that  creates  the 
incapacity;  it  is  evidence  only  of  its  existence,  but  it  is  conclusive 
evidence,  and  from  these  principles  result  the  following  rules : 

1.  That,  after  the  interdiction,  no  other  evidence  than  the  inter- 
diction itself  is  necessary  to  prove  the  incapacity  of  the  person,  and 
28 
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to  invalidate  any  coniraot  be  may  have  made  after  the  day  th« 
petition  for  interdiction  was  presented,  and  that  no  evidence  to 
show  that  the  act  was  made  daring  a  lucid  interval,  or  to  contradicl^ 
the  judgment  of  interdiction,  can  be  admitted. 

'2.  As  to  contracts,  made  prior  to  the  application  for  the  interdio- 
tion,  they  can  only  be  invalidated  by  proving  the  incapacity  to  have 
existed  at  the  time  the  contracts  were  made. 

8.  Bat  in  order  to  prevent  imposition,  it  is  not  enotigh  to  make 
the  proof  mentioned  in  the  last  rule ;  it  must  also,  in  that  case,  be 
shown  that  the  person  interdicted  was  known  by  those  who  generally 
saw  and  conversed  with  him,  to  be  in  a  state  of  mental  deraDgemeot^ 
or  that  the  person  who  contracted  with  him,  from  that  or  other 
circumstances,  was  acquainted  with  his  incapacity. 

4.  That,  except  in  the  case  of  death  hereafter  provided  for,  no 
Buit  can  be  brought,  nor  any  exception  mad*,  to  invalidate  a  contract 
on  account  of  insanity,  unless  judgment  of  interdiction  be  pronounced 
before  bringing  the  suit,  or  at  least  applied  for  before  making  the 
exception. 

6.  That  if  the  party  die  within  thirty  days  after  making  the  act 
or  contract,  the  insanity  may  be  shown  by  evidence,  without  having 
Implied  for  the  interdiction;  but  if  more  than  that  time  elapse,  the 
insanity  can  not  be  shown  to  invalidate  the  act  or  contract,  unless 
the  interdiction  shall  have  been  applied  for,  except  in  the  case 
provided  for  in  the  following  rule. 

6.  That  if  an  instrument  or  other  act  of  a  person  deceaped  phaH 
contain  in  itself  evidence  of  insanity  in  the  par»  v,  then  it  shall  be 
declared  void,  although  more  than  thirty  daj's  hiive  elapsed  bt^tween 
the  time  of  making  the  act  and  the  d«»atn  of  the  party,  and  although 
no  petition  shall  have  been  presented  lor  his  interdiction. 

7.  In  the  case  mentioned  m  the  precedinc:  r  «Ie,  other  proofs  of 
insanity  rfiay  be  offered  by  the  party  who  alleges  the  incapacity,  or 
maybe  required  by  the  judge. 

8.  That,  where  insanity  is  alleged  to  avrtid  a  donation  or  other 
gratuitous  contract,  it  is  not  necessary  to  whow  that  the  incapacity 
was  generally  known;  it  will  be  sufficient  to  show  that  it  existed, 
and  if  the  party  be  dead,  without  having, been  interdicted,  it  is  not 
nec3ssary  in  this  case  to  show  that  the  interdiction  was  applied  for. 

9.  That  evidence  of  general  and  habitual  insanity,  in  order  to 
avoid  a  contract,  may  be  rebutted  by  showing  that  the  contract  or 
act  was  made  during  a  lucid  interval;  but  where  g-eneral  insanity, 
even  with  some  intervals,  is  shown,  the  burden  of  showing  that  the 
particular  act  in  dispute  was  made  during  such  an  interval,  is  thrown 
on  the  party  who  supports  the  validity  of  the  act  or  contract. 

10.  That  insanity  may  be  alleged  and  proved  to  invalidate  a 
testament,  although  no  interdiction  have  b^en  applied  for,  nor  in 
that  case  is  it  neces*<ary  to  prove  that  the  insanity  was  notorious. 

11.  The  allegation  in  a  testament  that  tlie  testator  was  of  soond 
mind,  can  not  prevent  proof  of  the  contrary  being  given  in  evidence 
even  by  the  witnesses  to  the  wilL 

12.  That,  when  these  rules  refer  to  the  time  of  presenting  the 
petition  for  interdiction,   as  a  period  which  is  to  determine  tbt 
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TaHdity  of  a  contract  or  other  act,  such  petition  is  meant  as  has  not 
been  withdrawn  or  dismissed. 

13.  That,  while  the  judgment  of  interdiction  is  in  force,  it  is  con- 
elusive  evideace  of  incapacity;  but  that  it  may  be  annulled,  whenever 
the  insanity  coaxes,  bat  it  can  only  be  annulled  by  a  judgment. 

Art.  1789.  [1782.] — A  temporary  derangement  of  intellect,  whether 
arising  from  disease,  accident  or  other  cause,  also  creates  an  incapa- 
city pending  its  duration,  provided  the  situation  of  the  party  and 
his  incapacity  were  apparent. 

Art.  1790.  [1784] — Besides  the  general  incapacity  which  persons 
of  certain  descriptions  are  under,  tnere  are  others  applicable  only 
to  certain  contracts,  either  in  relation  to  the  parties,  such  as  a 
husband  and  wife,  tutor  and  ward,  whose  contracts  with  each  other 
are  forbidden;  or  in  relation  to  the  subject  of  the  contract,  such  as 
purchases,  by  the  administrator,  of  any  part  of  the  estate  which  is 
committed  to  his  charge,  and  the  incapacity  of  the  wife,  even  with 
the  assent  of  the  husband,  to  nli»*nate  her  dotal  property,  or  to 
become  security  for  his  debts.  Those  take  place  only  in  the  cases 
Bpeci.iily  provided  by  law,  under  different  titles  of  tliis  Coda 

Art.  1791.  [1785.  J — ^The  persons  who  have  treated  with  a  minor, 
person  interdicted,  or  of  insane  mind,  or  with  a  married  woman, 
can  not  plead  the  nullity  of  the  agreement,  if  it  is  sought  to  be 
enforced  by  the  party,  when  the  disability  bhall  ceas'^,  or  by  those  who 
legally  administer  the  rights  of  such  person  during  the  disability. 

Art.  1792.  [1786] — If  the  contract  be  reciprocal,  it  must  not  be 
enforced  on  one  side  only;  and  if  tho  minor,  or  other  incapacitated 
person,  opposes  his  incapacity  against  any  part  of  the  agreement, 
the  whole  of  the  contract  is  void. 

Art.  1793.  [1787.] — If,  in  a  contract  with  an  incapacitated  person, 
or  in  a  contract  void  for  want  of  form,  entered  into  with  any  «>ne  for 
the  benefit  of  such  incapacitated  person,  any  consideration  be  paid 
or  given,  and  the  contract  be  alterwards  invalidated  on  accoimt  of 
such  incapacity  or  want  of  form,  the  consideration  so  paid  or  given 
must  be  restored,  if  it  was  apphed  to  tae  necessary  use  or  bcnedt  of 
the  incapacitated  person. 

Art.  1794.  [1788.J — A  person  who,  being  ignorant  of  the  inca- 
pacity of  one  unfible  to  contract,  shall  make  an  agreement  with  such 
person,  may,  immediately  after  he  has  discovered  the  incapacity,  call 
on  the  party,  if  the  capacity  hns  cea«e(i,  or  on  the  person  having  the 
legal  administration  of  his  aflkirs,  if  it  have  not,  to  conhrm  or  annul 
the  contract;  and  if  it  be  a  contract  of  such  kind,  as  the  a«l!ninis- 
trator  might  have  ninde,  then  his  assent  shall  contirm  it,  or  bin  dissent 
shall  free  the  contracting  party  from  the  obligation  ou  his  part  If 
the  assent  of  a  family  meeting  would  have  been  necessary  to  author- 
ize the  contract,  it  may  be  called,  on  tiie  appHcation  of  the  parry, 
and  their  decision  shall  have  the  same  eff«'ct  in  confirming  or  invaU- 
dating  the  contract  that  it  would,  have  bad  on  its  formation. 

Art.  1795.  [1789.] — If  a  contract,  made  by  a  person  incapacitated 
from  contracting,  shall  be  confirmed  by  him  after  his  incapacity  shall 
cease,  the  rights  of  third  persons  acquired  before  such  confirmation 
are  not  impaired  thereby,  even  if  such  rights  were  acquired  with 
notice  of  the  invaUd  act 
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Art.  1796.  [1790.]— -Those  who  maybe  interdicted  from  the  enjoy, 
tneDt  of  their  civil  rights,  in  consequence  of  a  conviction  for  crime- 
can  not  oppose  their  incapacity  against  the  performance  of  any  con* 
tract  they  may  have  made,  uniess  it  be  against  some  person  having^ 
power  over  them  during  their  confinement,  nor  can  any  person  with 
whom  they  contract  plead  such  incapacity. 

Segtiom  2. 

Of  the  Consent  Necessary  to  Oive  Validity  to  a  Contrad 

§1. 

OF  THE  NATtTBE  OF  THE  CONSENT,   AND  HOW  rr  IB  TO  BE  SH0W5; 

Art.  1797.  [1791.] — ^When  the  parties  have  the  legal  capacity  to 
form  a  contract,  the  next  requisite  to  its  validity  is  their  consent. 
This  being  a  mere  operation  of  the  mind,  can  have  no  effect,  unless 
it  be  evinced  in  some  manner  that  shall  caase  it  to  be  understood  by 
the  other  parties  to  the  contract.  To  prevent  error  in  this  essentia 
point,  the  law  establishes,  by  certain  rules  adapted  to  the  nature  of 
the  contract,  what  circumstances  shall  be  evidence  of  such  consent^ 
and  how  those  circumstances  shall  be  proved;  these  come  within  the 
purview  of  the  law  of  evidence. 

Art.  1798.  [1792.] — ^As  there  must  be  two  parties  at  least  to  every 
contract,  so  there  must  be  something  proposed  by  one  and  accepted 
and  agreed  to  by  another  to  form  the  matter  of  such  contract;  the 
will  of  both  parties  must  unite  on  the  same  point. 

Art.  1799.  [1793.] — ^It  is  a  presumption  of  law  that  in  every 
contract  each  party  has  agreed  to  confer  on  the  other  the  right  of 
judicially  enforcing  the  performance  of  the  agreement,  unless  the 
contrary  be  expressed,  or  may  be  implied. 

Art.  1800.  [1794.] — The  contract,  consisting  of  a  proposition  and 
the  consent  tolit,  the  agreement  is  incomplete  until  the  acceptonce 
of  the  person  te  whom  it  is  proposed.  If  he,  who  proposes,  should 
before  that  consent  is  given,  change  his  intention  on  the  subject,  the 
concurrence  of  the  two  wills  is  wanting,  and  there  is  no  contract 

Art.  1801.  [1995.] — The  party  proposing  shall  be  presumed  to 
<x>ntinue  in  the  intention,  which  his  proposal  expressed,  if,  on  receiv- 
ing the  unqualified  assent  of  him  to  whom  the  proposition  is  made, 
lie  do  not  s.gnify  the  change  of  his  intention. 

Art.  1802.  [1796.] — He  is  boimd  by  his  proposition,  and  the  sig- 
nification of  his  dissent  will  be  of  no  avail,  if  the  proposition  be 
made  in  terms,'  which  evince  a  design  to  give  the  other  party  the 
Tight  of  concluding  the  contract  by  his  assent;  and  if  that  assent  be 
given  within  such  time  as  the  situation  of  the  parties  and  the  nature 
of  the  contract  shall  prove  that  it  was  the  intention  of  the  proposer 
to  allow. 

Art.  1803.  [1797.] — ^But  when  one  party  proposes,  and  the  other 
assents,  then  the  obligation  in  complete,  and  by  virtue  of  the  right 
«acb  has  impUedly  given  to  the  other,  either  of  them  may  call  iat 
the  aid  of  tLe  law  to  enforce  it. 
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Abt.  1804  [1798.1 — ^The  acceptance  needs  not  be  made  by  the 
flame  act»  or  in  point  of  time,  immediately  after  the  proposition;  if 
made  at  any  time  before  the  person  who  offers  or  promises  has 
changed  his  mind,  or  may  reasonably  be  presumed  to  have  done  so, 
it  is  sufficient 

Abt.  1805.  [1799.] — ^The  acceptance  to  form  a  contract  must  be  in 
all  things  conformable  to  the  oner;  any  coudition  or  limitation  con- 
tained m  the  acceptance  of  that  which  formed  the  matter  of  the 
offer,  gives  him,  who  makes  the  offer,  the  right  to  withdraw  it. 

Abt.  1806.  [1800.] — This  takes  place,  even  when  more  is  promised 
than  was  demanded,  or  when  less  is  offered  than  was  required;  for 
example,  if  a  request  is  made  to  borrow  fifty  dollars,  and  the  party 
answers  that  he  will  lend  one  hundred  doLars;  or,  if  the  request  be 
to  borrow  one  hundred  dollars,  and  the  answer  that  fifty  will  be  lent, 
there  is  no  obligation  in  either  case,  vdthout  a  further  assent  of  the 
borrower  to  take  the  one  hundred,  in  the  first  case,  and  the  fifty  in 
the  other;  for  the  proposal  to  borrow  fifty  does  not  necessarily  imply 
an  assent  to  borrow  one  hundred,  nor  dues  the  proposal  to  lend  one 
hundred  necessarily  imply  a  desire  to  lend  only  fifty.  The  modifica- 
tion or  change  of  the  proposition  is,  in  all  respects,  considered  as  a 
new  offer,  and  the  party  makifig  it,  is  bound  by  the  acceptance  in 
the  same  mannt^r  as  if  the  original  propositiou  had  been  made  by 
him. 

Abt.  1807.  [1801.] — ^When,  however,  from  the  circumstances  of 
the  case,  the  offer  necessarily  implies  an  assent  to  the  modification 
of  the  acceptance,  then  the  obligation  is  complete,  although  there  be 
a  difference  in  terms  between  the  one  and  the  other.  If,  for  exam- 
ple, one  offers  to  sell  a  certain  article  for  one  hundred  dollars,  and 
the  other,  not  having  yet  received  the  offer,  should  on  his  part  pro- 
pose to  give  two  hundred  dollars,  the  proposal  to  give  the  greater 
sum  necessarily  implies  an  assent  to  take  it  for  a  less,  and  the  con- 
tract is  complete  at  the  lowest  sum. 

Art.  1808.  [1802.]— But  a  consent  to  give  any  thing  e^se,  although 
of  a  greater  value  than  that  contained  in  the  offer,  or  to  give  the 
same  or  a  larger  sum  at  a  different  term  of  payment,  does  not  imply 
an  assent  to  the  offer,  an d« there  is  in  that  case  no  obUgation. 

Art.  18Q9.  [1803.J — The  obligation  of  a  contract  not  being  com- 
plete, untn  the  acceptance,  or  in  cases  where  it  is  impHed  by  law, 
until  the  circumstances,  which  raise  such  amplication,  are  known  to 
the  party  proposing;  he  may  therefore  revoke  his  offer  or  pro- 
position before  such  acceptance,  but  not  without  allowing  such 
reasonable  time  as  from  the  terms  of  his  offer  he  has  given,  or 
from  the  circumstances  of  the  case  he  may  be  supposed  to  have 
intended  to  give  to  the  payty,  to  communicate  his  determination. 

Abt.  1810.  [1804.]-— If  the  party  making  the  offer,  die  befoi*^  it  is 
accepted,  or  he  to  whom  it  is  made,  die  before  he  has  given  his 
assent,  the  representatives  of  neither  party  are  bound,  nor  can  they 
bind  the  survivor.  But  if  the  contract  be  accepted  before  the  death 
of  the  party  offering  it,  although  he  had  no  notice  of  it,  the  obliga- 
tioo  is  complete;  but  if  the  representatives  assent  to  an  acceptance 
of  the  surviving  party  in  the  first  instance,  or  the  survivor  assent  to 
an  acceptance  made  by  the  representatives  in  the  second  instancy 
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fhen  it  becomes  a  new  contract  between  the  representatives  and  the 
«urviving  party. 

Abt.  1811.  [1805.] — ^The  proposition  as  weU  as  the  assent  to  a 
contract  may  be  express  or  implied: 

Express  when  evinced  by  wprds,  either  written  or  spoken; 

Implied,  when  it  is  manifested  by  actions,  even  by  silence  or  by 
inaction,  in  cases  in  which  they  can  from  circumstances  be  supposed 
to  mean,  or  by  legal  presumption  are  directed  to  be  considered  as 
evidence  of  an  assent.  • 

Art.  1812.  [1806.] — Express  consent  must  be  given  in  a  language 
understood  by  the  party  who  accepts,  and4he  words  by  which  it  ia 
conveyed  must  be  in  themselves  unequivocal;  if  they  may  mean 
different  things,  they  give  rise  to  error,  which,  as  is  hereinafter 
provided,  destroys  the  effect  of  a  contract. 

Abt.  1813.  [1807.] — ^Even  when  -words  are  unequivocal  and 
expressive  of  assent,  they  are  not  always  obligatory,  when  from  the 
context,  if  in  writing,  or  from  what  in  speech  is  equivalent  to  it,  the 
words  which  immediately  precede,  or  follow,  it  appears  that  the 
party  did  not  intend  to  obligate  himself. 

Art.  1814.  [1808.] — Unequivocal  words,  expressive  of  mere 
intent,  do  not  mal^e  an  obligation. 

Art.  1816.  [1809.] — A  positive  promise,  that,  from  the  manner  in 
which  it  is  made,  shows  that  there  was  no  serious  intent  to  contract^ 
creates  no  obligation. . 

AttT.  1816.  [1810.] — Actions  without  words,  either  written  or 
spoken,  are  presumptive  evidence  of  a  contract,  when  they  are  done 
under  circumstances  that  naturally  imply  a  consent  to  such  contract 
To  receive  goods  from  a  merchant  without  any  express  promise,  and 
to  u^e  them,  implies  a  contract  to  pay  the  value.  If  an  offer  is 
made  of  an  article  in  deposit,  and  the  article  is  received,  the 
contract  of  deposit  is  complete.  If  a  mandate  is  acted  on,  the 
mandatary  is  bound  in  the  same  manner  as  if  he  had  accepted  in 
writing.  In  all  those  cases  and  others  of  the  like  nature,  all  the 
conditions,  which  he,  who  gives  or  proposes,  annexed  to  the  delivery 
or  the  acceptance  of  the  proposition,  are  also  presumed  to  have 
been  accepted  by  the  act  of  receiving.  If  the  merchant,  in  deliver- 
ing the  goods,  declare  that  they  must  be  paid  for  by  a  certjun  lime; 
if  the  depositor  designate  how  the  deposit  is  to  be  kept,  or  the 
mandator  in  what  manner  his  commission  is  to  be  executed,  ho  who 
receives  and  acts  is  obligated  to  the  performance  of  all  these 
conditions. 

Abt.  181T.  [1811.] — Silence  and  inaction  are  also,  under  some 
circumstances,  the  means  of  showing  an  assent  that  croates  an  obli- 
gation; if,  after  the  termination  of  a  lease,  the  lessee  couiiuue  in 
possession,  and  the  lessor  be  inactive  and  silent,  a  complete  mutual 
obligation  for  continuing  the  lease,  is  created  by  the  act  of  occupancy 
of  the  tenant  on  the  one  side,  and  the  inaction  and  silence  of  the 
lessor  on  the  other. 

Abt.  1818.  [1812.] — ^Where  the  law  does  not  create  a  legal  pre- 
-somption  of  consent  from  certain  facts,  then,  as  in  the  case  of  other 
simple  presumptions,  it  must  be  lefc  to  the  discretion  of  the  judges 
whether  assent  is  to  be  implied  from  them  or  not 
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sn. 

WHAT  DEFECTS  OP  CONSENT  WILL  INTALIDATB   A   CONTRAOT. 

Abt.  1819.  [1813.] — Consent  being  the  concurrence  of  intention  m 
two  or  more  persons,  with  regard  to  a  matter  understood  by  all, 
reciprocally  communicated,  and  resulting  in  each  party  from  a  free 
and  deliberate  exercise  of  the  will,  it  tollows  that  there  is  no  consent, 
not  only  where  the  intent  has  not  been  mutually  communicated  or 
implied,  as  is  provided  in  the  preceding  paragraph,  but  also  where 
it  has  been  produced  by— » 

Error; 

Fraud; 

Violence; 

Threata  • 

SHL 

OF  EBBOB,   ITS  DIVISION  AND  EFFECTS. 

Art.  1820.  [1814] — ^Error,  as  appUed  to .  contracts,  is  of  two 
kinds: 

1.  Error  of  fact; 

2.  Error  of  law; 

Abt.  1821.  [1815.] — ^That  is  called  error  of  fact>  which  proceeds 
either  from  ignorance  of  that  which  really  exists,  or  from  a  mis- 
taken belief  in  the  existence  of  that  which  has  none. 

Abt.  1822.  [1816.] — He  is  imder  an  error  of  law,  who  is  truly  in- 
formed of  the  existence  of  facts,  but  who  draws  from  them  erroneous 
conclusions  of  law. 

Abt.  1823.  [1817.] — Errors  may  exist  as  to  all  the  circumstances 
and  &cts  which  relate  to  a  contract,  but  it  is  not  every  error  that 
will  invalidate  it.  To  have  that  effect,  the  error  must  be  in  some 
point,  which  was  a  principal  cause  for  making  the  contract,  and  it 
may  be  either  as  to  the  motive  for  making^  the  contract,  to  the  per- 
son with  whom  it  is  made,  or  to  ihe  subject  matter  of  the  contract 
itsell 

§IV. 
OF  ebbob  in  the  motive. 

Abt.  1824.  [1818.] — The  reality  of  the  cause  is  a  kind  of  precedent 
condition  to  the  contract,  without  which  the  consent  would  not  have 
been  given,  because  the  motive  being  that  which  determines  the 
will,  if  there  be  no  such  cause  where  one  was  supposed  to  exist,  or 
if  it  be  falsely  represented,  there  can  be  no  valid  consent. 

Abt.  1825.  [1819.] — ^The  error  in  the  cause  of  a  contract  to  have  the 
effect  of  invalidating  it,  must  be  on  the  principal  cause,  when  iixeie 
are  several;  this  principal  cause  is  called  the  motive^  and  means  that 
consideration  wi^out  which  the  contract  would  not  have  be^i  made. 

Asr.  1836.  [182a]~No  error  in  the  motive  cioi   inTalicUto    a 
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contract,  unless  the  other  party  was  apprised  that  it  was  the  principal 
cause  of  the  agreement,  or  nnless  from  the  nature  of  the  transaction 
it  must  be  presumed  that  he  knew  it. 

Aar.  1827.  [182 1.] — ^But  whereTcr  the  motive  is  apparent,  although 
not  made  an  express  condition,  if  the  error  bears  on  that  motive,  the 
contract  is  void.  A  promise  to  give  a  certain  sum  to  bear  the 
expenses  of  a  marriage,  which  the  party  supposes  to  have  takea 
place,  is  not  obligatory,  if  there  b^  no  marriage. 

Art.  1828.  [1822.] — Thus,  too,  if  a  suit  be  brought  on  an  obliga- 
tion purporting  to  have  been  made  by  the  ancestor  of  the  defendcmt^ 
and,  supposing  it  to  be  true,  tlie  defendant  enters  into  a  compromise 
or  promise  to  pay,  the  compromise  or  promise  is  void,  if  it  should  be 
afterwards  discovered  that  the  obligation  was  forged. 

Art.  1829.  [1823.] — In  the  same  manner  a  compromise  of  a  Buit^ 
and  any  obligation  made  in  consequonce  of  it,  is  void,  if,  at  the  time, 
but  unknown  to  the  parties,  the  suit  be  finally  deciaeu.  But  ii  tue 
decision  be  not  final,  but  subject  to  appeal  or  revision,  the  compro- 
mise is  valid. 

Abt.  1830.  [1824] — ^A  compromise  also  is  void,  where  one  of  the 
parties  is  ignorant  of  the  existence  of  a  paper,  which,  being  after- 
wards discovered,  shows  that  the  other  had  no  right,  and  this» 
whether  the  other  party  knew  the  existence  of  the  paper  or  not 

Abt.  1831.  [1825.] — ^But  if  the  compromise  be  of  all  differences 
generally,  and  there  were  other  subjects  of  dispute,  besides  that  in 
which  the  error  existed,  of  sufficient  importance  to  raise  a  presump- 
tion that,  even  if  the  error  had  been  discovered,  the  compromise 
would  still  have  been  made,  then  such  error  shall  not  invalidate  the 
contract. 

Art.  1832.  [1826.] — In  aH  cases,  however,  when  the  information, 
which  would  have  destroyed  the  error,  has  been  withheld  by  the 
other  party  to  the  contract,  it  comes  under  the  head  of  fraud,  and 
invalidates  the  contract 

Apt.  1833.  [1827.] — ^Error  in  the  motive  also  is  shown  in  the  case 
either  of  an  insurance  on  property  or  an  annuity  en  lives.  If  the 
property  be  lost,  or  the  Rfe  be  at  an  end,  at  the  time  of  making  the 
contract,  there  is  no  obligation,  unless,  in  the  case  of  the  insurances, 
it  be  expressly  stipulated  that  the  insurer  takes  the  risk  of  those 
events,  &om  a  period  prior  to  the  contract.  If  the  same  express 
stipulation  take  place  in  the  case  of  the  annuity,  it  then  becomes  an 
insurance,  and  is  valid  for  the  same  reason. 

§v. 

ERROR  AS  TO  THE  FERSOH. 

Art.  1834.  [1828.] — ^Error  as  to  the  person,  with  whom  the  contracfe 
is  made,  will  invalidate  it,  if  the  consideration  of  the  person  is  the 
principal  or  only  cause  of  the  contract,  as  it  always  is  in  the  contraot 
of  marriage. 

Art.  1835.  [1829.] — In  contracts  of  beneficence,  the  consideration 
of  the  person  is  presumed  by  law  to  be  the  principal  cause. 

Art.  1886.  [1830.] — In  onerous  contracts,  such  as  sale,  exdiange^ 


OF  CONVENTIONAL  OBLIGATIONS.  225 

loan  for  interest,  letting  and  hiring,  the  consideration  of  the  person 
18  by  law  gf'nerally  preHOmed  to  be  an  incidental  cause,  not  a  motiye 
for  a  contract 

Art.  1837.  [1831.] — ^There  are  exceptions  to  the  rule  contained  in 
the  last  preceding  article: 

If,  from  the  nature  of  the  onerous  contract,  it  results  that  any 
particular  skill  or  quality  be  required  in  its  execution,  which  the 
party  with  whom  the  contract  is  made,  is  supposed  to  possess,  then 
the  consideration  of  the  person  is  presumed  to  be  the  principal 
cause,  and  error  as  to  the  person  invahdates  the  contract.  Thus,- if 
intending  to  employ  an  architect  of  great  eminence,  the  party 
addresses  himself  by  mistake  to  one  of  the  same  name,  who  has  little 
or  no  skill,  the  promise  made  to  him  for  compensation  is  void ;  but  if 
any  thing  be  done  by  the  person  thus  employed,  who  was  ignorant 
of  the  mistake,  a  compensation,  proportioned  to  his  service,  is  due. 

Abt.  1838.  [1832.] — Error  as  to  the  quality  or  character  in  which 
the  party  acts,  as  well  as  a  mistake  as  to  the  person  himself,  invali- 
dates a  contract,  when  such  a  quality  or  character  is  the  principal 
cause  of  the  agreement:  Thus,  a  compromise  with  one,  who  is 
supposed  to  be  the  heir  of  a  deceased  creditor  of  the  party  contract- 
ing, is  void,  ii  he  be  not  really  the  heir. 

Art.  1839.  [1833  ] — But  if  the  person,  who  is  really  entitled  to 
the  quality  assumed  by  the  one  with  whom  the  contract  is  made,  has 
contributed  to  the  error  by  his  neglect  or  by  design,  it  will  not 
yitiate  the  agreement.  And  in  the  case  above  stated,  a  payment  to, 
or  a  comprooiise  with  one,  whom  the  true  heir  suffered  to  remain  lu 
possession  of  the  inheritance,  and  to  act  as  heir,  without  notice,  would 
beTalid. 

Abt.  1840.  [1834.  J  — Contracts,  which  could  only  be  made  by  persons 
posses^'ing  certain  powers,  either  delegated  by  contract,  given 
by  virtue  of  any  private  or  public  office,  or  vested  by  thedoperation 
of  law,  are  also  void,  when  there  is  error  as  to  the  chaixtcter,  quality 
or  office  under  color  of  which  such  contract  was  made.  Contracts 
entered  into  under  forged  or  void  powers  or  assignments,  or  vnth 
persons  without  authority  assuming  to  act  as  public  or  private 
officers,  are  governed  by  this  rule.  Contracts,  however,  made  in  the 
name  of  another,  under  void  powers,  will  be  valid,  if  ratified  by  the 
principal  before  the  other  contracting  party  has  signified  his  dissent 
to  the  agreement 

§"71 

OF  ERROR  AS  TO  THE  NATURE  AND  OBJECT  OF  THE  CONTRACT. 

Abt.  1841.    [1835.] — ^Error  as  to  the  nature  of  the  contract  will 
render  it  void. 

The  nature  of  the  contract  is  that  which  characterizes  the  obliga- 
tion which  it  creates.     Thus,  if  the  party  receives  property,  and  from 
error  or  ambiguity  in  the  words  accompanying  the  delivery,  believes 
that  he  has  purchased,  whUe  he  who  delivers  intends  only  to  pledge, 
.tiiere  is  not  contract 

29 
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Abt.  1842.  [1836.]-r^E^i'i^i'  &s  to  the  thing,  which  is  the  sabjed  of 
the  contract,  does  not  invalidate  it,  unless  it  bears  on  the  sabstance 
or  some  substantial  quality  of  the  thing. 

Art.  1813.  [1837.  J — There  is  error  as  to  the  substance,  when  dio 
object  is  of  a  totally  different  nature  from  that  which  is  intended. 
Thu9,  if  the  object  of  the  stipulation  be  supposed  by  one  or  both  the 
parties  to  be  an  ingot  of  silver,  and  it  really  is  a  mass  of  some  other 
metal  that  resembles  silver,  ther^  is  an  error  bearing  on  the  sub- 
stance of  the  object. 

Art.  1844.  [1838.] — ^The  error  bears  on  the  substantial  quality  of 
the  object,  when  such  quality  is  that  which  gives  it  its  greatest 
Talue.  A  contract  relative  to  a  tax,  supposed  to  be  of  gold,  is  void, 
if  it  be  only  plated  vrith  that  metal. 

Art.  1845.  [1839.] — ^Error  as  to  the  othpr  qualities  of  the  object 
of  the  contract,  only  invalidates  it,  when  those  qualities  are  such  as 
were  the  principal  cause  of  making  the  contract. 

ERRORS  OF  LAW. 

Art.  1846.  [1840.] — ^Error  in  law,  as  well  as  error  in  fact,  invali- 
dates a  contract,  wnere  such  error  is  its  only  or  principal  cause, 
subject  to  the  following  modifications  and  restrictions: 

1.  Although  the  party  may  have  been  ignorant  of  his  right,  yet  if 
the  contract,  made  under  such  error,  fulfilled  any  such  natural  obliga- 
tion as  might  from  its  nature  induce  a  presumption  that  it  was  made 
in  consequence  of  the  obligation,  and  not  from  error  of  right,  then 
such  error  shall  not  be  alleged  to  avoid  the  contract.  Thus,  the 
natural  obligation  to  perform  the  will  of  the  donor,  prevents  the 
donee  from  reclaiming  legacies  or  gifts  he  has  paid  under  a  testament 
Toid  only  for  want  of  form, 

2.  A  contract,  made  for  the  purpose  of  avoiding  litigation,  can 
not  be  rescinded  for  error  of  law. 

3.  Error  of  law  can  never  be  alleged  as  the  means  of  acquiring, 
though  it  may  be  invoked  as  the  means  of  preventing  loss  or  of 
recovering  what  has  been  given  or  paid  under  such  error.  The 
error,  under  which  a  possessor  may  be  as  to  the  legality  of  his  tide, 
shall  not  give  him  a  right  to  prescribe  under  it. 

4.  A  judicial  confession  of  a  debt  shall  not  be  avoided  by  an  allega- 
tion of  error  of  law,  though  it  mav  be  by  showing  an  error  of  fact 

5.  A  promise  or  contract,  that  destroys  a  prescriptive  right,  shall 
not  be  avoided  by  an  aUegatiou  that  the  party  was  ignorant  or  in  an 
error  with  regard  to  the  law  of  prescription. 

6.  If  a  party  has  an  exception,  that  destroys  the  natural  as  well 
as  the  perfect  obligation,  and,  through  error  of  law,  makes  a  promise 
or  contract  that  destroys  such  excepti(m,  he  may  avail  himself  of 
such  error;  but  if  the  exception  destroys  only  the  perfect,  but  not 
the  natural  obligation,  error  of  law  shall  not  avail  to  restore  ths 
exception. 
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§  vm. 

OT  THE  NULLITY  BESULTIKO  FROH  FBAT7IX 

Abt.  1847.  [1841.] — Fraud,  as  applied  to  contracts,  is  the  canse  of 
an  error  bearing  on  a  material  part  of  the  contract,  created  or  con- 
tinued by  artifice,  with  design  to  obtain  some  unjust  advantages  to  the 
one  party,  or  to  cause  an  inconyenience  or  loss  to  the  other.  From 
whicli  definition  are  drawn  the  following  rules: 

1.  Error  is  an  essential  part  of  the  definition;  an  article  that  can 
not  deceive  can  have  no  effect  in  influencing  the  consent,  and  can 
not  iiijp^e  the  validity  of  the  contract. 

2.  The  error  must  be  on  a  material  part  of  the  contract,  that  is  to 
fiay,  such  part  as  may  reasonably  be  presumed  to  have  influenced 
the  party  in  making  it;  but  it  needs  not  be  the  principal  cause  of 
the  contract,  as  it  must  be  in  the  case  of  simple  error  without 
artiflca 

3.  A  false  assertion  as  to  the  value  of  that  which  is  the  object  of 
the  contract,  is  not  such  an  artiflce  as  will  invalidate  the  agreement, 
provided  the  object  is  of  such  a  nature  and  is  in  such  a  situation 
that  he,  who  is  induced  to  contract  by  means  of  the  assertion, 
might  with  ordinary  attention  have  detected  the  falsehood;  he  shall 
then  be  supposed  to  have  been  influenced  more  by  his  own  judg- 
ment than  the  assertion  of  the  other. 

4.  But  a  false  assertion  of  the  value  or  cost,  or  quality  of  the 
object,  vrill  constitute  such  artifice,  if  the  object  be  one  that  requires 
particular  skill  or  habit,  or  any  difficult  or  inconvenient  operation 
to  discover  the  truth  or  falsity  of  the  assertion.  Sales  of  articles 
falsely  asserted  to  be  composed  of  precious  metals,  sales  of  mer- 
chandise by  a  false  invoice,  of  any  article  by  a  false  sample,  of 
goods  in  packages  or  bales,  which  can  not  without  inconvenience  be 
unpacked  or  inspected,  or  where  the  party  making  the  sale  avoids 
the  inspection  with  intent  to  deceive,  of  goods  at  sea  or  at  a  distance, 
are,  with  others  of  a  Tke  nature,  referable  to  this  rule. 

^  5-  It  must  be  caused  or  continued  by  artifice,  by  which  is  meant 
either  an  assertion  of  what  is  false,  or  a  suppression  of  what  is  true, 
in  relation  to  such  part  of  the  contract  as  is  stated  in  the  second 
rule. 

6.  The  assertion  and  suppression,  mentioned  in  the  last  preceding 
rule,  mean  not  only  an  affirmation  or  negation  by  words  either 
written  or  spoken,  but  any  other  means  calculated  to  produce  a 
belief  of  what  is  false,  or  an  ignorance  or  disbelief  of  what  is  true. 

7.  The  artifice  must  be  designed  to  obtain  either  an  unjust 
advantage  to  the  party  for  whose  benefit  the  artifice  is  carried  on, 
or  a  loss  or  inconvenience  to  him  against  whom  it  is  practiced, 
although  attended  with  advantage  to  no  one. 

8.  It  is  not  necessary  that  either  of  the  eflects  mentioned  in  the 
last  preceding  rule  should  have  actually  been  produced;  it  is  suffi- 
cient to  constitute  the  fraud,  that  such  would  be  the  effect  of  the 
contract,  if  it  were  actually  performed. 

9.  If  the  artifice  be  practiced  by  a  party  to  the  contract,  or  by 
another  with  his  knowledge  or  by  his  procurement^  it  vitiates  the 
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contract;  but  if  the  artifice  be  practiced  by  a  third  person^  without 
the  knowledge  of  the  party  who  benefits  by  it,  the  contract  is  not 
Titiated  by  the  fraud,  although  it  may  be  void  on  account  of  error, 
if  that  error  be  of  such  a  nature  as  to  invalidate  it;  in  this  case  the 

«arty  injured  may  recover  his  damages  against  the  person  practicing 
le  fraud. 

10.  In  the  words  "  loss  or  inconvenience  "  which  may  be  suffered 
by  the  party,  ib  included  the  preventing  him  from  obtaining  any  gain 
or  advantage,  which,  without  the  artifice,  he  might  have  obtained. 

11.  If  the  advantage  to  be  gained  by  the  party,  in  favor  of  whom 
the  artifice  is  practiced,  gives  him  no  unjust  advantage,  that  is  to 
say,  no  advantage  at  the  expense  of  the  other  party,  and  this  latter 
would  neither  suffer  inconvenience  nor  loss  in  consequence  of  the 
deception,  if  the  contract  were  performed,  the  artifice  does  not 
vitiate  it 

12.  Combinations  with  respect  to  sales  to  enhance  the  priice  by 
false  bids  or  offers,  or  to  depress  it  by  false  assertions,  are  artit^ces, 
which  invalidate  the  contract,  when  practiced  by  those  who  are 
parties  to  it,  or  give  rise  to  an  action  for  dj,mage3  where  they  are 
noi 

Art.  1848.  [1842.] — Fraud,  like  every  other  allegation,  mast  be 
proved  by  him  who  alleges  it,  but  it  may  be  proved  by  simple  pre- 
sumptions or  by  legal  presumptions,  as  well  as  by  other  evidence. 
The  maxim  thai  fraud  is  not  to  be  presumed,  means  no  more  than 
that  it  is  not  to  be  imputed  without  legal  evidence. 

Abt.  1849.  [1843.] — Some  circumstances  and  acts  attending  par- 
ticular contracts,  are  by  law  declared  to  be  conclusive;  and  others, 
presumptive  evidence  of  fraud.  These  laws  will  be  found  in  the 
proper  divisions  of  this  Ck>de,  treating  of  these  contracts. 

I  IX, 

OF  THE  WAIJT  OF  CONSENT  ARISmO  FROM  VIOLENCE  OB  TEBSAT8. 

Art.  1850.  [1844.] — Consent  to  a  contract  is  void,  if  it  be  produced 
by  violence  or  threats,  and  the  contract  is  invalid. 

Art.  1851.  [1845.] — ^It  is  not  every  degree  of  violence  or  every 
kind  of  threats  that  will  invalidate  a  contract;  they  must  be  such  as 
would  naturally  operate  on  a  person  of  ordinary  firmness,  and  inspire 
a  just  fear  of  great  injury  to  person,  reputation  or  fortune.  The  age, 
sex,  state  of  health,  temper  and  disposition  of  the  party,  and  other 
circumstances  calculated  to  give  greater  or  less  effect  to  tlie  violence 
or  threats,  must  be  taken  into  consideration. 

Art.  1852.  L1846.]-^A  contract,  produced  by  violence  or  threats, 
is  void,  although  the  party,  in  whose  favor  the  contract  is  made,  did 
not  exercise  the  violence  or  make  the  threats,  and  although  he  were 
ignorant  of  them. 

Art.  1853.  [1847.] — Violence  or  threats  are  causes  of  nullity,  not 
only  where  they  are  exercised  on  the  contracting  party,  but  also 
when  the  wife,  tue  husband,  the  descendants  or  ascendants  of  the 
party  are  the  object  of  them. 

Art.  1854.  [1848.] — The  mere  reverential  fear  of  a  relation  in  ttift 
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8Boendmg  line,  where  no  Tiolence  has  been  oflfered,  nor  threats  made^ 
will  not  invalidate  a  contract 

Abt.  1855.  [1849. *] — ^No  contract  can  be  imralidated  on  an  allega- 
tion of  violence  or  threats,  if  it  has  been  approved,  either  expressly 
after  the  violei  ce  or  danger  has  ceased,  or  tacitly  by  sufTering  the 
time  Umited  to  t  lapse  without  cansing  it  to  be  rescinded. 

Art.  1856.  [1850.] — If  the  vio  enc )  used  be  only  a  legal  con&traint^ 
or  the  threats  only  of  doing  that  wnich  the  party  using  them  had  a 
light  to  do,  they  shall  not  invalidate  the  contract  A  just  and  le^ 
imprisonment,  or  threats  of  any  measure  authorized  by  law  and  by 
the  circumstances  of  the  case,  are  of  this  description. 

Art*  1851.  [1861.] — But  the  mere  forms  of  law  to  cover  coercive 
proct  eiiiigs  for  an  uujust  and  illegal  cause,  if  used  or  threatened  in 
order  to  procure  the  assent  to  a  contracl^  will  invahdate  it  An 
arrest  without  Cbuse  of  action,  or  a  demand  of  bail  in  an  unreasonable 
BDSD,  or  threats  of  such  proceeding,  by  this  rule,  invalidate  a  contract 
made  under  their  pressure. 

Art.  1858.  [1852.] — ^A  contract  made  with  one  having  no  agency 
in  the  violence  used,  or  the  threats  made  for  the  purpose  of  deUvering 
the  party  from  the  constraint  under  which  he  is,  or  from  the  danger 
with  which  he  is  menaced,  shall  not  be  invalidated  by  reason  of  such 
violence  or  threats,  provided  the  contract  be  made  in  good  faith  and 
without  collusion  with  the  ufiending  party.  A  contract  to  procure  a 
rescue  of  person  or  goods  from  pirates  or  robbers,  is  an  example  of 
this  rule. 

Art.  1859.  [1853.] — All  the  above  articles  relate  to  cases  where 
there  may  be  some  other  motive,  besides  the  violence  or  threats,  for 
making  the  contract  Where,  however,  there  is  no  other  cause  for 
the  contract,  any  threats,  even  of  slight  injury,  will  invalidate  it 

§X. 

OF  LESION. 

Art.  1860.  [1854.] — ^Lesion  is  the  injury  suffered  by  one  who  does 
cot  receive  a  full  equivalent  tor  what  he  gives  in  a  commutative 
contract.  The  remedy  given  for  this  injury,  is  founded  on  its  being 
the  effect  of  impHed  error  or  imposition;  for,  in  every  commutative 
contract,  equivalents  are  supposed  to  be  given  and  received. 

Art.  1861.  [1855.] — Tlie  law,  however,  will  not  release  a  person 
Off  full  age,  and  who  is  under  no  incapacity,  against  the  effect  of  his 
voluntary  contracts,  on  account  of  such  implied  error  or  imposition, 
except  in  the  two  following  cases: 

1.  In  partition  where  there  is  a  difference  in  the  value  of  the 
portions  to  more  than  the  amount  of  one-fourth  to  the  prejudice  of 
one  or  the  parties; 

2.  In  sales  of  immovable  property,  the  vendor  may  be  reUeved, 
if  the  price  given  is  less  than  one-half  of  the  value  of  the  thing  sold; 
bat  the  sale  can  not  be  invalidated  for  lesion  to  the  injury  of  the 
porobaser. 

Art.  1862.  [1856.] — ^Lesion  can  be  alleged  by  persons  of  full  ago 
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in  no  other  sale  than  one  for  immovableB,  in  which  is  indnded  wha^ 
ever  is  immoyable  by  destination. 

Abt.  1863.  [1857.] — Persons  of  fall  age  are  relieyed  for  lesicm  in 
no  other  contracts  than  those  above  expressed,  not  even  in  exchange^ 
which  bears  some  resemblance  to  the  contract  of  sale. 

Art.  1864  [1858.1 — ^Minors,  not  emancipated,  are  relierabl^ 
against  simple  lesion  m  every  species  of  contract  That  is  called 
simple  lesion,  in  which  the  amoimt  to  be  suffered  by  it,  is  not  desig- 
nated by  law,  as  it  is  in  the  cases  above  mentioned  of  partition  and 
sale  between  persons  of  fall  age. 

Abt.  1865.  [1859.] — ^As  to  snch  contracts  M  ihey  are,  by  virtue 
of  their  emancipation,  authorized  to  make,  they  are  entitled  to  no 
other  relief  against  lesion  than  if  they  were  of  full  age.  As  to  all 
other  contracto,  which  they  can  make  only  under  certain  formali- 
ties, they  are  in  the  same  situation  with  other  minors,  and  may  have 
relief  for  simple  lesion,  or  prosecute  the  action  of  nullity  against  the 
contract 

Abt.  1866.  [I860.] — ^Lesion  needs  not  be  alleged  to  invalidate 
Buch  contracts  as  are  made  by  minors,  either  without  the  interven- 
tion of  their  tutors,  or  with  such  intervention,  but  unattended  by 
the  forms  prescribed  by  law.  Such  contracts,  being  void  by  law» 
may  be  declared  so,  either  in  a  suit  for  nullity  or  on  exception, 
wilJiout  any  other  proof  than  that  of  the  minority  of  the  party  and 
the  want  of  formality  in  the  act 

Art.  1867.  [1861.] — Bat  in  contracts  made  with  minors,  whem 
duly  authorized,  and  when  all  the  forms  of  law  have  been  pursued, 
on  alleging  and  proving  even  simple  lesion,  they  will  be  relieved 
with  the  exception  of  the  cases  provided  for  in  the  two  next 
artidea 

Art.  1868.  [1862.] — ^When  all  the  formalities  required  bylaw  for 
the  alienation  or  the  partition  of  the  property  of  minors,  or  persons* 
interdicted,  have  been  fulfUlled,  the  acts  made  for  those  purposes- 
shall  have  the  same  force,  as  if  they  had  been  executed  by  persons 
of  full  age  and  sound  mind. 

Art.  1869.  [1863.] — No  lesion  whatever,  even  in  the  case  of 
minors,  can  invalidate  judicial  sales,  or  sales  of  an  insolvent's  prop-* 
erty  made  by  syndics  or  other  trustees.  Sales  of  property  behmging 
to  successions  or  minors,  directed  or  authorized  by  courta,  are 
judicial  sales  under  this  provision. 

Art.  1870.  [1864.] — When  lesion  is  alleged  to  invalidate  a  parti- 
tion or  sale,  the  party  alleging  it  must  firot  prove  the  value  of  the- 
property  sold,  in  the  state  iu  which  it  was  at  the  time  of  the  contract^ 
according  to  the  usual  terms  of  credit  given  on  sales  of  property  of 
that  description.  He  must  then  show  how  much  the  price  given  waa 
less  than  such  value;  but  if  the  price  given  was  paid  at  longer  periods 
than  those  usually  given  on  such  sales,  the  interest  for  the  time 
exceeding  such  usual  credit  must  be  deducted  from  such  price;  <xv 
if  the  price  was  paid  in  shorter  periods  than  those  of  such  usual 
credit,  then  thu  interest  for  the  tmie  such  payment  has  fallen  shori 
ctf  the  usual  credit,  shall  be  added  to  the  price  actually  paid;  aiid 
from  a  comparison  of  the  price  after  these  additions  or  aedactioi|» 
with  the  estimated  value,  tiie  court  shall  determine  whether  aooocd* 
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iDg  to  law  applied  to  the  oircamstances  of  the  oase>  there  is  a  lesion 
6(uideiit  to  invalidate  the  contract. 

Abt.  1871.  [1865.] — ^In  all  questions  of  lesion  the  value  of  that 
which  was  the  sabject  of  the  contract  at  the  time  of  making  it,  is  the 
rule  by  which  the  lesion  is  to  be  ascertained.  Even  in  the  c&se  of 
xninors,  changes  in  value  by  subsequent  events  are  not  to  affect  the 
contract. 

Art.  1872.  [1866.] — If  a  minor  should,  at  the  time  of  the 
contract,  declare  hioiHelf  of  full  age,  it  will  be  no  bar  to  his  obtain- 
ing relief  against  lesion. 

Abt.  1873.  [1867.J — ^A  minor,  who  is  a  banker,  factor,  trader  or 
artizan,  is  not  relievable  against  lesion  in  contracts  made  for  the 
purpose  of  his  trade,  or  business,  nor  is  he  relievable  against  lesion 
in  any  of  the  stipulations  pf  his  marriage  contract,  if  such  contract 
be  made  with  the  consent  and  pursuant  to  the  formahties  in  such 
case  provided  by  law. 

Abt.  1874.  [l8u8.] — He  is  not  relievable  against  obligations 
resulting  from  offenses  or  quasi  off  uses. 

Abt.  1875.  [1869] — A  ratification  made  by  a  person  of  full  age. 
of  any  contract  made  during  his  minority,  cures  all  defects  arisiug 
as  well  from  the  want  of  the  necessary  formalities  as  from  the  want 
of  a  proper  consideration.  No  action  for  nulhty  or  lesion  can  be 
brought  after  such  ratification. 

Am.  1876.  [1870.] — Actions  for  lesion  are  limited  to  four  years, 
to  date  from  the  time  of  the  contract  between  the  persons  of  full 
age,  and  from  the  age  of  majority  in  contracts  of  minors. 

Abt.  1877.  [1871.] — In  actions,  brought  for  relief  against  a  sale 
or  partition  made  between  persons  of  full  age,  or  in  a  like  action^ 
brought  for  lesion  only,  in  a  sale  made  by  a  minor  or  on  his  account, 
the  purchaser  may  elect  either  to  rescind  the  sale,  or  to  have  it  con- 
firmed on  payiug  the  full  value.  But  this  election  must  be  made 
within  a  period  to  be  designated  in  an  interlocutory  decree,  deter- 
mining the  true  value  and  the  terms  on  which  the  payment  is  to  be 
made. 

Abt.  1878.  [1872.] — ^If  the  purchaser  elect  to  rescind  the  sale,  he 
must  restore  tbe  property  wi.h  all  the  profits  received,  or  which  he 
might  have  received  from  the  property  from  the  time  of  bringing 
suit;  and  the  seller  shall  repay  the  purchase  money  which  he  has 
receive  d,  with  interest  from  the  same  time,  give  up  and  cancel  the 
securities  given  for  such  part,  if  any,  as  remains  nnpaid;  and  more- 
over pay  tor  such  improvements  made  by  the  purchaser  as  add  a 
permanent  value  to  the  property,  according  to  their  value  at  the 
tiuie  of  the  rescission  of  the  sale. 

Art.  1879.  [1873.] — ^The  purchaser,  on  his  part,  in  case  of  rescis- 
sion, is  accountable  for  all  injuries  and  dilapidatiyus  arising  from 
his  neglect  or  fault. 

Abt.  1880.  [1874.] — The  judge  in  pronouncing  the  final  decree^ 
shall  make  compensation  between  the  parties  of  their  respective 
demands,  and  determine  what  balance  shall  be  paid,  and  by  which 
of  the  parties,  according  to  the  principles  stated  in  the  preceding 
articles. 
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§  XT. 

•SNERAL  PROTISIONS  AFFLIOABLX  TOEBROB,  YIOLENCB  AKD  FRAUD  IN  OOBTRAOn 

Art.  1881.  [1875.] — Engajfemeu:  maid  through  error,  violence, 
fraud  or  menace,  are  not  absoluteiv  ..all,  but  are  voidable  by  the 
parties,  who  have  contracted  under  the  influence  of  such  error,  £raud, 
violence  or  mennca,  or  by  the  representatives  of  such  parties. 

Art.  1882.  [1876.] — They  may  be  avoided  either  by  exception  to 
Buits  brought  on  such  contracts,  or  by  an  action  brought  for  that 
purpobe. 

Bbction  3. 
Of  the  Object  and  Matter  of  Contracts. 

Art.  1883.  [1877.] — ^Every  contract  has  for  its  object  something 
which  one  or  both  of  the  parties  oblige  themselves  to  give,  or  to  do, 
or  not  to  do. 

Art.  1884.  [1878.] — ^The  mere  use,  or  the  mere  possession  of  a 
thing,  may  be,  as  well  as  the  thing  itself,  the  object  of  a  contract. 

Art.  1885.  [1879.] — All  things,  in  the  most  extensive  sense  of  the 
expression,  corporeal  or  incorporeal,  movable  or  immovable,  to 
which  rights  can  legally  be  acquired,  may  become  the  object  of 
oon*racts. 

Art.  1886.  [1880.] — An  obligation  must  have  for  its  object  some- 
thing determinate,  at  least  as  to  its  species. 

The  quantity  of  a  thing  may  be  uncertain,  provided  it  be  capable 
of  bein^  a^ceitained. 

Art.  1887.  [1881.] — Future  things  may  be  the  object  of  an  obligi^ 
tion. 

One  can  not,  however,  renounce  the  succession  of  an  estate  not  yet 
devolved,  nor  can  any  stipulation  be  made  with  regard  to  such  a 
succession,  even  with  the  consent  of  him  whose  succession  is  in 
question. 

Art.  1888.  [1882.] — ^Yet  a  future  succession  may  become  the  object 
of  a  marriage  contract;  it  may  be  stipulated  that  such  succession 
shall  be  dotal  or  paraphernal,  that  it  should  be  vested  in  real  estate, 
or  other  covenants  of  the  like  nature,  for  the  benefit  of  one  of  the 
parties  or  their  children. 

Art.  1889.  [1883.] — No  one  can,  by  a  contract  in  his  own  name^ 
bind  any  one  but  himself  or  his  representatives;  but  he  may  contract, 
in  his  own  name,  that  another  shall  f atify  or  perform  the  stipulation 
which  he  makes,  and  in  this  case  he  shall  be  liable  in  damages,  if 
the  contract  be  not  ratified  or  performed  by  the  person  for  whose 
act  he  stipulates. 

Art.  1890.  [1884.] — A  person  may  also,  in  his  own  name,  make 
some  advantage  for  a  third  person  the  condition  or  consideration  of 
a  commutative  contract,  or  onerous  donation;  and  if  such  third 
person  consents  to  avail  himself  of  the  advantage  stipulated  in  his 
favor,  the  contract  can  not  be  revoked. 

Art.  189L  [18S5.] — ^The  object  of  a  contract  must  be  possible^  bj 
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which  18  meanfc  physically  or  morally  possible.  The  possibility  must 
he  determined,  not  by  the  means  or  ability  of  the  party  to  fulfill  his 
agreement,  but  by  the  nature  of  the  thing  which  forms  the  object 
of  it 

Art.  1892.  [1886.] — ^That  is  considered  as  morally  impossible,, 
wh  oh  is  forbidden  by  law,  or  contrary  to  morals.  All  contracts 
haying  such  an  object  are  void. 

Section  4. 

Of  the  Cause  or  Consideration  cf  Contracts. 

Abt.  1893.  [1887.] — An  obligation  without  a  cause,  or  with  a  false 
or  unlawful  cause,  can  have  no  effect. 

Art.  1894.  [1888.] — ^An  agreement  is  not  the  less  valid,  though 
the  cause  be  not  expressed. 

Art.  1895.  [1889. J — The  cause  is  unlawful,  when  it  is  forbidden 
by  law,  when  it  is  contra  bonos  mores  (contrary  to  moral  conduct)  or 
to  public  order. 

Art.  1896.  [1890  ] — ^By  the  caitse  of  the  contract,  in  this  section, 
is  meant  the  consideration  or  motive  for  making  it;  ^d  a  contract 
is  said  to  be  without  a  cause,  whenever  the  party  was  in  error, 
supposing  that  which  was  his  inducement  for  contracting  to  exists 
when  in  lact  it  had  never  existed,  or  had  ceased  to  exist  before  the 
contract  was  made. 

Art.  1897.  [1891.] — The  contract  is  als<f  considered  as  being  with- 
out cause  when  the  consideration  for  making  it  was  somethinff 
which,  in  the  contemplation  of  the  parties,  was  thereafter  expected 
to  exist  or  take  place,  and  which  did  not  take  place  or  exist.  A  gift 
in  consideration  of  a  future  marriage  is  void  by  this  rule,  if  the 
marriage  do  not  take  place. 

Art.  1898.  [1892.] — Where  the  consideration  or  cause  of  the 
contract  really  exists  at  the  time  of  making  it,  but  afterwards  fails, 
it  will  not  affect  the  contract,  if  all  that  was  intended  by  the  parties 
be  carried  into  effect  at  the  time.  The  dentruction  of  property  sold, 
after  the  sale  is  perfected,  without  the  fault  of  the  seller,  is  a  case 
^vemed  by  this  rule. 

Art.  1899.  [1893.] — But,  if  the  contract  consist  of  several  suc- 
cessive obligations  to  be  performed  at  different  times,  and  the 
equivalent  is  not  given  in  advance  for  the  whole,  but  is  either 
expressly  or  impliedly  promised  to  be  given  at  future  periods;  then, 
if  the  cause  of  the  couiract,  corresponding  to  either  of  the  successive 
obligations,  should  fail,  the  obligation  depending  on  it  wi  1  cease 
also.  Thus,  in  leases  for  years,  the  obligation  to  pay  the  yearly  rent 
ceases,  if  the  propert^y  which  is  leased  should  be  destroyed. 

Art.  1900.  [1894.]— If  the  cause  expressed  in  the  consideration 
should   be  one  that  does  not  exist,  yet  the  contract  can  not   be 
invalidated,  if  the  party  can  ^ow  the  existence  of  a  true  and. 
suffidant  consideration. 
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CHAFTEB  3. 

Of  the  Effete  (f  OUigalions. 

Section  L 

General  ZHsposUions, 

Abt.  1901.  fl895.] — Agreements  legally  entered  into  have  fha 
tffect  of  laws  on  those  who  have  formed  them. 

They  can  not  be  revoked,  unless  by  mutual  oonsent  of  the  parties, 
or  for  causes  acknowledged  by  law. 

They  must  be  performed  with  good  faith. 

Art.  1902.  [1896.] — But  a  contract,  in  which  anything  is  stipu- 
lated for  the  benefit  of  a  third  person,  who  has  signified  his  assent 
to  accept  it,  can  not  be  revoked  as  to  the  advantage  stipulated  in  his 
favor  without  his  consent 

Art.  1903.  [1897.] — ^The  obligation  of  contracts  extends  not  only 
to  what  is  expressly  stipulated,  but  also  to  everything  that,  by  law, 
equity  or  custom,  is  considered  as  incidental  to  the  particular  con- 
tiact,  or  necdssary  to  carry  it  into  effect. 

Art.  1904  [1898.1 — Contracts,  as  to  their  effects  upon  property 
or  real  rights,  are  of  two  kinds: 

1.  Such  as  purport  a  transfer  of  that  which  is  the  object  of  tho 
contract. 
.  2.  Such  as  only  give  a  teifiporary  right  to  the  enjoyment  of  iL 

Section  2. 

0/  Hie  Obligalipn  of  Giiinj. 

^  Art.  1905.  [1899.] — ^The  term  to  give,  in  this  division  of  obliga- 
tions, is  applied  only  to  corporeal  objects,  that  may  be  actually 
delivered  from  one  to  another;  and  it  includes  the  payment  of  money 
as  well  as  the  delivery  of  any  other  article.  A  covenant,  respecting^ 
an  incorporeal  right  comes  under  the  definition  of  contracts  to  do  or 
not  to  do,  because  some  act,  besides  that  of  delivery,  is  necessary  for 
the  transfer  of  such  rights. 

Art.  1906.  [1900.] — ^A  contract  for  the  delivery  of  a  promissory 
note,  payable  to  bearer,  or  payable  to  order,  and  alre;idy  indorstd, 
or  any  other  negotial  le  papiT  of  the  same  nature,  also  indorsed,  or 
trans  erable  by  delivery  only,  comes  under  the  description  of  a 
contract  to  give;  but  a  contract  to  transfer  a  note  to  order  not 
indorsed,  or  any  other  debt  that  requires  an  act  ox  transier,  is  an 
obligation  to  do. 

Art.  1907.  [1901.]— Tlie  obligation  of  giving  includes  that  of 
delivering  the  thing,  and  of  keeping  it  safe,  until  the  dehvery  of  it; 
the  person  who  contracts  to  give  being  liable,  on  failure,  to  pay 
damages  to  the  person  with  whom  he  has  contracted. 

Art.  1908.  |1902.] — ^The  obligation  of  carefully  keeping  the  thing, 
whether  the  object  of  the  contract  be  solely  the  utility  of  one  of 
the  parties,  or  whether  its  object  be  their  common  utility,  subjeota 
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tbe  person  who  has  the  thing  in  his  keeping  to  take  all  the  care  of 
it  that  conld  be  expected  from  a  prudent  administrator. 

This  obligation  is  more  or  less  extended  with  regard  to  certain 
contracts,  the  efifects  of  which,  in  this  respect,  are  explained  under 
their  respective  titles. 

Art.  1909.  [1903.]— If  the  obligation  be  to  deliver  an  object 
which  is  particularly  specified,  it  is  perfect  by  the  mere  ponsent  of 
the  parties.  It  renders  the  creditor  the  owner,  and  although  it  be 
not  delivered  to  him,  puts  the  thiug  at  his  risk  from  the  date  of  the 
obligation,  if  the  contract  is  one  of  those  that  purport  a  transfer. 

Art.  1910.  [1904.]— But  if  a  debtor  of  a  thing  is  in  default  for 
not  having  made  the  deUvery,  it  is  at  his  risk  from  the  time  of  his 
default 

Abt.  1911.  [1905.1 — The  debtor  may  be  put  in  default  in  three 
different  ways:  by  the  term  of  the  contract,  by  the  act  of  the  cred- 
itor, or  by  the  operation  of  law: 

1.  By  the  terms  of  the  contract,  when  it  specially  provides  that 
the  party,  fai.ing  to  comply,  shall  be  deemed  to  be  in  default  by  the 
mere  act  of  his  failure. 

2.  By  the  act  of  the  party,  when  at  or  after  the  time  stipulated 
for  the  performance,  he  demands  that  it  shall  be  carried  into  e%cty 
which  demand  may  be  made,  either  by  the  commencement  of  a  suit, 
by  a  demand  in  writing,  by  a  protest  made  by  a  noiary  pubLc,  or  by 
a  verbal  requisition  made  in  the  presence  of  two  witnesses. 

3.  By  the  operation  of  Jaw.  This  takes  place  in  cases  where  the 
breach  of  the  contract  alone  is  by  law  declared  to  be  equivalent  to  a ' 
default  The  law  having  declared  that  the  neglect  to  return  a  thing 
loaned  for  use,  at  a  stipulated  time,  or  the  application  of  it  to  another 
use  than  the  one  for  wnich  it  was  lent,  puts  it  at  the  risk  of  the 
borrower;  this,  without  any  act  of  the  lender,  puts  the  borrower  in 
def  ult,  and  iorros  an  example  of  this  part  of  the  rula 

Abt.  1912.  [1906.] — ^The  effects  ot  being  put  in  default  are  not 
only  that,  in  contracts  to  give,  the  thing,  which  is  the  object  of  the 
stipulation,  is  at  the  risk  of  the  person  m  default;  but  in  the  cases 
hereinafter  provided  for  it  is  a  prerequisite  to  the  recovery  of  dam- 
ages and  of  proGts  and  fruits,  or  to  the  rescission  of  the  contract. 

Abt.  1913.  [1907.] — In  conmintative  contracts,  where  the  recip- 
rocal obligations  are  to  be  performed  at  the  same  time,  or  the  one 
immediately  after  the  other,  the  party  who  wishes  to  put  the  other  in 
default,  must,  at  the  time  and  place  expressed  in,  or  imp  i;d  by  the 
agreement,  otter  or  pt^rform,  as  the  contract  requires,  thai  waich  on 
his  part  was  to  be  performed,  otherwise  the  opposite  party  will  not 
be  legally  put  in  default 

Art.  1914  [1908.] — Although  the  contract  be  either  not  commu- 
tative, or,  if  commutative,  the  reciprocal  obligations  are  not  to  be 
performed  at  the  sauae  time,  yet  the  party  wishing  to  put  the  othor 
m  default,  must  be  himssLf  ready,  aad  must  offjr  to  receive  the 
performance  at  the  time  and  plae  stipulated  in  the  contract  or 
implied  from  the  nature  of  the  act  to  be  done,  and.  he  can  not  avail 
himself  of  any  demand  at  any  other  time  or  pi  ice;  but  if  the  obli- 
gation be  to  do  or  give  any  thing  that  may  as  well  be  given,  or  done 
at  one  time  and  place  as  at  another,  then  the  party  failing  may  be 
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put  in  default  as  .well  after  as  at  the  time  the  obligation  becomes 
due.  Promissory  notes  and  bills  of  exchange  are  not  governed  by 
this  rule,  but  by  those  of  commercial  law. 

Abt.  1015.  [1909.] — But  if  the  object,  contracted  to  be  given,  be 
not  a  thing  particularly  specified,  but  is  uncertain,  indeterminate,  or 
described  unly  by  quautity  or  number,  it  is  at  the  lisk  of  the  creditor 
only  from  the  time  he  is  in  legal  default  for  not  receiving  the  thing 
after  it  has  been  tendered.  A  contract  to  deliver  a  certain  number 
of  bushels  of  wheat  to  pay  a  certain  sum  of  money,  or  to  ship  a 
certain  number  of  hogsheads  of  sugar,  without  further  identification, 
comes  under  this  rule. 

Art.  1916.  [1910.] — ^There  is  an  exception  to  the  r«le  established 
in  the  last  preceding  article;  when  the  object  of  the  contract,  although 
indeterminate  in  itself,  makes  part  of  a  whole  that  is  determinate  and 
certain,  and  the  whole,  of  which  it  forms  a  part,  is  lost  or  destroyed 
by  inevitable  accident  before  delivery,  the  loss  will  fall  on  the  creditor 
of  the  thing  sold.  A  sale  of  ten  bales,  of  the  hundred  bales  of 
cotton  in  a  particular  store,  is  an  example  of  this  rule;  and  if  all 
the  cotton  be  destroyed  by  fire,  the  accideht  will  discharge  the  seller 
from  the  obligation  of  delivonu^  it. 

Akt.  1917.  [1911.] — ^In  the  case  provided  for  by  the  last  article,  it 
must  appear  tUat  the  designation  of  the  mass,  from  which  the  parti» 
cnlar  object  of  the  contract  is  to  be  taken,  was  mtended  by  the 
parties  as  restrictive;  that  is  to  say,  that  their  intentMa.was  confined 
to  that  particular  property,  and  no  other  of  the  same  kind.  Where 
such  intent  is  not  clearly  expressed,  it  shall  be  presumed  that  no 
auch  restriction  was  intended;  and  the  thing  is  at  the  risk  of  the 
debtor  until  delivery  or  defaiilt. 

Art.  1918.  [1912.] — Although  the  contract  contain  an  obligation 
to  deliver,  yet  if  it  be  one  that  does  not  purport  a  transfer  of 
property,  the  thing  is  always  at  the  risk  of  the  obligor,  provided 
there  be  no  specitic  agreement  to  the  contrary. 

Art.  1919.  [1913.] — If  the  contract  be  complete,  and  bo  one  that 
purports  a  transfer  of  the  ownership  of  the  property,  its  destruction 
before  delivery  or  default  does  not  exonerate  the  party  who  has  to 
have  received  it,  from  theperformance  or  delivery  of  that  which  on 
his  part  was  intended  as  the  price  or  equivalent  for  such  property. 

Art.  1920.  [1914] — ^The  rule  that  the  obligation  to  deliver  a 
determinate  object  is  perfect  by  the  mere  consent  of  the  parties, 
and  that  the  obligee  is  the  owner  from  the  time  of  such  contract,  is 
without  any  exception  as  respects  immovables,  not  only  between  the 
parties,  but  as  to  all  the  world,  provided  the  contract  be  clothed 
with  the  formalities  required  by  law,  that  it  is  bonajide,  and  purports 
to  transfer  the  ownership  of  the  property. 

Art.  1921.  [1915.  J — ^In  cases,  however,  of  contracts,  which  purport 
to  transfer  the  ownership  of  immovable  property,  if  he  who  trans- 
fers it  is  suffered  by  the  obligee  to  remain  in  corporal  possession 
for  a  longer  time  than  is  reasonably  required  to  deliver  the  actual 
possession  and  to  act  as  owner,  to  the  injury  of  a  third  person,  who 
may  afterwards  contract  with  him,  or  acquire  rights  upon  his 
property  as  creditor,  it  will  be  considered  as  a  mark  of  fraud,  and 
will  throw  the  burden  of  proving  that  the  contract  was  made  bonajide 
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upon  bim  to  whom  the  ownership  of  the  property  was  transferred 
by  the  first  contract,  in  any  controverRy  with  creditors  of  the  obligor  or 
persons  acquiring  bona  fide  intermediate  rights  by  contract  with  him. 

Art.  1922.  flOl^.J — With  respect  to  movable  eflfects,  although,  by 
the  rule  referred  to  in  the  two  last  preceding  articles,  the  consent  ix> 
transfer  Tests  the  ownership  of  the  property  in  the  obligree,  yet  this 
effect  is  strictly  confined  to  the  parties  until  actual  delivery  of  the 
object  If  the  vendor,  being  in  possession,  should,  by  a  sec<^)nd 
contract,  transfer  the  ownership  of  the  property  to  another  person, 
who  gets  the  possession  before  the  first  obligee,  the  last  transferree 
is  considered  as  the  owner,  provided  the  contract  be  made  on  his 
part  bona  fide,^r\d  without  notice  of  the  former  contract 

Art.  1923.  [1917.]— In  like  manner,  if  movable  property  has  been 
alienated  by  contract,  but  not  delivered,  it  is  liable  in  the  h^inds  of 
the  obligor  to  seizure  and  attachment,  in  behalf  of  his  creditors. 

Art.  1924.  [1918.] — What  shall  be  considered  a  delivery  of  posses- 
sion IS  determined  by  the  rules  of  law,  applicable  to  the  situation 
and  nature  of  the  m^perty. 

Art.  1925.  [1919.] — If  the  contract  be  one  of  those  that  do  not 
purport  to  transfer  the  ownership  of  the  property,  but  only  to  give 
a  right  to  the  temporary  enjoyment  of  it,  the  right  to  that  enjoyment 
vests  by  the  mere  consent  of  the  parties,  in  the  same  manner  and 
subject  to  the  mme  rules  as  are  above  laid  down  for  contracts  which 
purport  to  transfer  the  ownership  of  the  property. 

Section  3. 

0/  the  Obligatwns  to  do,  or  not  to  d(u 

Abt.  1926.  [1920.] — On  the  breach  of  any  obligation  to  do,  or  not 
to  do,  the  obligee  is  entitled  either  to  damages,  or,  ip  cases  which 
permit  it,  to  a  specific  performance  of  the  contract,  at  bis  option,  or 
he  may  require  the  dissolution  of  the  contract,  and  in  all  these  cases 
damages  may  be  given  where  they  have  accrued,  according  to  the 
roles  established  in  the  following  section. 

Art.  1927.  [1921.] — ^In  ordinary  cases,  the  breach  of  such  a 
contract  entitles  the  party  aggrieved  only  to  damages,  but  where 
this  would  be  an  inadequate  compensation,  and  the  party  has  the 
power  of  performinfs:  the  contract,  he  may  be  constrained  to  a  specific 
performance  by  me^ans  prescribed  in  the  laws  which  regulate  the 
practice  of  the  courts. 

Art.  1928.  [1922.] — ^The  obligee  may  require  that  any  thing 
which  has  been  done  in  violation  of  a  contract,  may  be  undone,  if 
the  nature  of  the  cause  will  permit,  and  that  things  be  restored  to 
the  sitnation  in  which  they  were  before  the  act  complained  of  was 
done,  and  the  court  may  order  this  to  be  effected  by  its  officers,  or 
authorize  the  injured  party  to  do  it  himself  at  th^  expense  of  the 
other,  and  may  also  add  damages,  if  the  justice  of  the  case  require  it 

Abt.  1929.  [1923.]— If  the  obligation  be  not  to  do,  the  obligee 
xnaj  also  demand  that  the  obligor  be  restrained  from  doing  any 
tbioK  iu  contravention  of  it,  in  cases  where  he  proves  an  attempt  to 
do  the  act  covenanted  against 
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Section  4. 
Of  the  Damages  BesuUing  from  the  Inexecution  (f  OUigations, 

Art.  1930.  [1924.] — ^The  obligations  of  contract  extending  to 
whatsoever  is  incident  to  such  contracts,  the  party  who  violates  them, 
is  liable,  as  one  of  the  incidents  of  his  obligations,  to  the  payment 
of  the  damages,  which  the  other  party  has  sustained  by  his  default 

Art.  1931.  [1925.] — ^A  contract  may  be  violated,  either  actively 
by  doing  something  inconsistent  with  the  obligation  it  has  proposed 
or  passively  by  not  doing  what  was  covenanted  to  be  done,  or  nol 
doing  it  at  the  time,  or  in  the  manner  stipulated  or  i^npHed  from  the 
nature  of  the  contract 

Art.  1932.  [1926.] — ^When  there  is  an  activ'e  violation  of  the 
contract,  damages  are  due  from  the  moment  the  act  of  contravention 
has  been  done,  and  the  creditor  is  under  no  obligation  to  put  the 
debtor  in  default,  in  order  to  entitle  him  to  his  action. 

Art.  1933.  [1927.] — ^When  the  breach  has  been  passive  only» 
damages  are  dae  from  the  time  that  the  debtor  has  been  put  in 
default,  in  the  manner  directed  in  this  chapter. 

'  The  rules  contained  in  this  and  the  preceding  articles,  however, 
are  subject  to  the  following  exceptions  and  modincations: 

1.  When  the  thing  to  be  given  or  done  by  the  contract  was  of 
such  a  nature,  that  it  could  only  be  given  or  done  within  a  certain 
time,  which  has  elapsed,  or  under  certain  circumstances,  which  no 
longer  exist,  the  debtor  need  not  be  put  in  legal  delay  to  entitle  the 
creditor  to  damages. 

2.  Where,  by  a  fortuitous  event  or  irresistible  force,  the  debtor  la 
hindered  from  giving  or  doing  what  he  has  contracted  to  give  or  do 
or  is  from  the  same  causes  compelled  to,  do  what  the  contract  bound 
him  not  to  do,  no  damages  can  be  recovered  for  the  inexecution  of 
the  contract 

3.  There  are  two  exceptions  to  the  last  rule:  first,  when  the  party 
in  default  has  by  his  contract  expressly  or  impliedly  undertaken  the 
risk  of  the  fortuitous  event,  or  of  the  irresistible  force;  secondly,  if 
the  fortuitous  event,  or  case  of  force,  was  preceded  by  some  fault  of 
the  debtor,  without  which  the  loss  would  not  have  happened. 

4  Although  the  responsibihty  of  the  debtor  for  the  object  he  waa 
bound  to  deliver,  is  incurred  from  the  moment  he  is  put  in  dt  faulty 
yet  if  it  is  lost  by  some  fortuitous  event  or  irresistible  force,  by 
which  it  would  also  have  been  lost  had  it  been  in  the  hands  of  the 
creditor,  the  debtor  is  not  answerable  for  the  value,  but  only  for  the 
delay. 

Art.  1934.  [1928.] — ^Where  the  object  of  the  contract  is  any  thing 
but  the  payment  of  money,  the  damages  due  to  the  creditor  for  its 
breach  are  the  amount  of  the  loss  he  has  sustained,  and  the  profit  of 
which  he  has  been  deprived,  under  the  following  exceptions  and 
modifications: 

1.  When  the  debtor  has  been  guilty  of  no  fraud  or  bad  faith,  he 
is  liable  only  for  such  damages  as  were  contemplated,  or  may 
reasonably  be  supposed  to  have  entered  into  the  contemplation  A 
the  parties  at  the  time  of  the  contract    By  bad  faith  in  this  and  tha 
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next  role,  is  not  meant  the  mere  breach  of  faith  in  not  complying 
wiii  the  contract,  bat  a  designed  breach  of  it  from  some  motive  dl 
interest  or  ill  will. 

2.  When  the  inezecntion  of  the  contract  has  proceeded  from 
fraud  or  bad  faith,  the  debtor  shall  not  only  be  liable  to  such  damages 
as  were,  or  might  have  been  foreseen  at  tbe  time  of  making  the 
contract  bat  also  to  sach  as  are  the  immediate  and  direct  consequence 
of  the  breach  of  that  contract;  but  even  when  there  is  frauds  the 
damages  can  not  exceed  this. 

8.  Although  the  general  rule  is,  that  damages  are  the  amoant  of 
the  loss  the  creditor  has  sustaiued,  or  of  the  gain  of  which  he  has 
been  deprived,  yet  there  are  cases  in  which  damages  may  be  assessed 
without  calculating  altogether  on  the  pecuniary  loss,  or  the  privation 
of  pecuuiary  gain  to  the  party.  Where  the  contract  has  for  its 
object  the  gratification  of  some  intellectual  enjoyment,  whether  in 
religion,  morahty  or  taste,  or  some  convenience  or  other  legal  grati- 
fication, although  these  are  not  appreciated  in  money  by  the  parties, 
yet  damages  are  due  for  their  breacl^  a  contract  for  a  religious  or 
charitable  foundation,  a  promise  of  marriage,  or  an  engagement  for 
a  work  of  some  of  the  fine  arts,  are  objects  and  examples  of  this  rule. 

In  the  assessment  of  damages  under  this  rule,  as  well  as  in  cases 
of  offenses,  quasi  offenses,  and  quasi  contracts,  much  discretion  must 
be  left  to  the  judge  or  jury,  while  in  other  cases  they  have  none,  but 
are  bound  to  give  such  damages  under  the  above  rules  as  will  fully 
indemnify  the  creditor,  whenever  the  contract  has  been  broken  by 
the  fault,  negligence,  fraud  or  bad  faith  of  the  debtor. 

4  If  the  c^ditor  be  guilty  of  any  bad  faith,  which  retards  or 
prevents  the  execution  of  the  contract^  or  if,  at  the  time  of  making 
it,  he  knew  of  any  facts  that  must  prevent  or  delay  Its  performance, 
and  concealed  them  from  the  debtor,  he  is  not  entitled  to  damages. 

5.  Where  the  parties,  by  their  contract,  have  determined  the  sum 
that  shall  be  paid  as  damages  for  its  breach,  the  creditor  must  recover 
that  sum,  but  is  not  entitled  to  more.  But  when  the  contract  is 
executed  in  part,  the  damages  agreed  on  by  the  parties  may  be 
reduced  to  the  loss  really  suffered,  and  the  gain  of  which  the  party 
has  been  deprived,  unless  there  has  been  an  express  agreement  that 
the  sum  fixed  by  the  contract  shall  be  paid,  even  on  a  partial  breach 
of  the  agreement. 

Ajxt.  1935.  [1929.] — The  damages  due  for  delay  in  the  perform- 
ance of  an  obligation  to  pay  money  are  called  interest  The  credit4)r 
is  entitled  to  these  damages  without  proving  any  loss,  and  whatever 
loss  he  may  have  suffered  he  can  recover  no  more. 

Art.  1936.  [1930.] — Interest  is  of  two  kinds,  conventional  and 
legal;  the  rate  of  both  is  fixed  by  law  in  the  chapter  on  loans  on 
interest. 

Aar.  1937.  [1981.] — ^In  contracts  stipulating  a  conventional  inter- 
est, it  is  due  without  demand,  from  the  time  stipulated  for  its 
commencement  until  the  principal  is  paid. 

Abt.  1938.  [1932.]— All  debts  shall  bear  interest  at  the  rate  of  five 
per  centum  per  annum  from  the  time  they  become  due,  unless  other- 
wise stipulated. 
Art.  1939.   [1934.] — ^Interest  upon  interest  can  not  be  recovered. 
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nnloss  it  be  added  to  the  principal,  and  by  another  contract  made  a 
new  debt  No  stipulation  to  that  efieot  in  the  original  contcact  ia 
valid. 

Art.  1940.  [1935.1 — ^In  cases  where  no  conventional  interest  ia 
stipulated,  the  legal  iuterest,  at  the  time  the  contract  was  made^ 
shall  be  recovered,  although  the  rate  may  have  been  subsequently 
changed  by  law. 

Abt.  1941.  [1^30.] — ^The  surety,  who  is  obliged  to  pay  money  for 
bis  principal,  is  not  bound  by  the  preceding  rule  respecting  interest 
on  interest;  he  shall  receive  interest  on  the  whole  sum  he  has  paid, 
whether  for  principal  or  interest  from  the  time  of  the  payment^ 
without  any  demand. 

Abt.  1942.  [1937.] — ^The  interest  on  loans,  on  bottomry  and  res* 
pondentia,  may  also  exceed  the  rate  of  legal  or  conventional  interest. 

Abt.  1943.  [1938.] — ^The  debtor  is  liable  only  to  such  damages  as 
were  foreseen,  or  might  have  been  toreseon  at  the  time  of  contract- 
ing, when  it  is  not  owing  to  his  fraud  that  the  obligation  has  not 
been  executed.  ^ 

Abt.  1944.  [1939.] — Sums,  which  are  due  for  yearly  rents,  for 
annuities,  either  forever  or  for  life,  bear  interest  from  the  day  they 
become  due,  either  by  the  terms  of  his  agreement  or  otherwisa 
The  same  rule  applies  to  sums  due  for  the  restitution  of  fruits^  at 
for  interest  paid  by  a  third  person  in  discharge  of  the  debtor; 

Section  6. 

Of  the  Interpretation  of  Agreemeni8» 

Abt.  i945.  fl940.] — Legal  agreements  having  the  effects  of  law 
npon  the  parties,  none  but  the  parties  can  abrogate  or  modify  them* 
Upon  this  principle  are  established  the  following  rules: 

1.  That  no  general  or  special  legislative  act  can  be  so  construed 
as  to  avoid  or  modify  a  legal  contract  previously  made. 

2.  That  courts  are  bound  to  give  legal  e^ect  to  all  such  contracts 
according  to  the  true  intent  of  all  the  parties. 

3.  That  the  intent  is  to  be  determined  by  the  words  of  the  con 
tract,  when  these  are  clear  and  explicit,  and  lead  to  no  absurd 
consequence. 

4.  That  it  is  the  common  intent  of  the  parties,  that  is,  the  interest 
of  all,  that  is  to  be  sought  for;  if  there  was  a  difference  in  this 
inteni:,  there  was  no  common  consent,  and  consequently  no  contract. 

All  the  articles  of  this  section  contain  rules  established  by  law  for 
discovering  the  intent,  when  either  the  words  of  the  agreement  are 
ambiguous  or  circumstances  render  it  doubtful.  They  apply  as  well 
to  verbal  as  to  written  agreements. 

Abt.  1946.  [1941.] — ^The  words  of  a  contract  are  to  be  under- 
stood, like  those  of  a  law,  in  the  common  and  usual  signification, 
without  attending  so  much  to  grammatical  rules,  as  to  general  and 
popular  uce. 

Abt.  1947.  [1942.] — Terms  of  art  or  technical  phrases  are  to  be 
interpreted  according  to  their  received  meaning  with  .those  who 
profess  the  art  or  profession  to  which  they  belong. 
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Abt.  1948.  [1943. "I — When  there  is  a  doubt  as  to  the  tme  eonse  of 
the  words  of  a  contract,  tlley  may  be  explained  by  referring  to  other 
words  or  phrases  used  in  making  the  same  contract 

Art.  1949.  [1944.] — When  there  is  anything  doubtful  in  one 
contract;  it  may  be  explained  by  referring  to  other  contracts  or 
agreements  made  on  the  same  sabject  between  the  same  parties, 
before  or  after  the  agreement  in  qucHtion. 

Art.  195Q.  [1945.] — ^When  there  is  anything  doubtful  in  agree- 
ments, we  must  endeavor  to  ascertain  what  was  the  common  inten- 
tion of  the  parties,  rather  than  to  adhere  to  the  literal  sense  of  the 
terms. 

Abt.  1951.  [1946.] — ^When  a  clause  is  suscoptible  of  two  interpre- 
tations, it  must  be  understood  in  that  in  which  it  may  have  some 
effect,  rather  than  in  a  serjse  which  would  render  it  nugatory. 

Art.  1952.  [1947.] — Terms,  that  present  two  meanings,  must  bo 
taken  in  the  sense  most  congraou!^  to  the  matter  of  the  cuntracc. 

Art.  1953.  [1948.] — Whatever  is  ambiguous  is  determined  accord- 
ing to  the  usa^e  of  the  country  where  the  contract  is  made. 

Art.  1954  [1949.] — In  contracts,  the  clauses  in  common  use  must 
be  supplied,  though  they  be  not  expressed. 

Art.  195  j.  [1950.] — All  clauses  of  agreements  are  interpreted  the 
one  by  the  oiber,  giving  to  each  the  sense  that  results  fiom  the 
entire  act. 

Art.  1956.  [1951.]— When  the  intent  of  the  parties  is  doubtful,  tlie 
construction  put  upon  it,  by  the  oaanner  in  which  it  has  been, 
executed  by  both,  or  by  one  with  the  express  or  implied  assent  of 
the  other,  furnishes  a  rule  for  its  interpretation. 

Art.  195T.  [1962.] — In  a  doubtful  case  the  agreement  is  inter- 
preted in  favor  of  him  who  has  contracted  the  obligation. 

Art.  1958.  [1953.] — But  if  the  doubt  or  obscurity  arise  for  the 
want  ef  necessary  explanation  which  one  of  the  parties  ought  to 
have  given,  or  from  any  other  negligence  or  fault  of  his,  the 
construction  most  favorable  to  the  other  party  shall  be  adopted, 
whether  he  be  obligor  or  obligee 

Art.  1959.  [1954.] — ^Hdwever  general  be  the  terms  in  which  a 
contract  is  couched,  it  expends  only  to  the  things  concerning  which 
it  appears  that  the  parties  intended  to  contract. 

£xt.  1960.  [1955.] — But  when  the  object  of  the  contract  is  an 
aggregate  composed  of  many  or  of  different  articles,  there  the 
genersd  description  or  aggregate  name  will  include  all  the  particular 
articles  which  enter  into  the  composition  of  the  whole,  although  they 
were  not  specified,  or  were  even  unknown  to  both  or  either  of  the 
parties.  A  release  of  a  share  in  a  succession,  under  this  rule,  shall 
not  be  set  aside  on  an  aUegation  that  the  succession  contained  more 
or  less  than  was  supposed;  where  there  is  concealment,  however,  or 
fraud,  it  would  be  void  under  other  rxdes  before  laid  down, 

Abt.  1961.  [1956.] — ^The  rule,  laid  down  in  the  last  article,  musk 
also  be  taken  with  the  further  modification  that,  althoncrh  the 
aggregate  appelktion  or  description  be  used,  yet,  if  by  some  other 
part  of  the  con  ract,  it  appears  that  tbe  intent  of  the  parties  was 
not  to  include  the  whole,  but  only  Ihat  part  of  which  they  had 
31 
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notice,  such  evident  intont  shall  correct  the  universality  of  the 
description.  Thus,  in  a  release  of  a  whole  sijare  in  a  succession,  if 
there  be  a  reference  to  an  inventory  as  descriptive  of  whao  that 
share  is,  the  contract,  notwithstanding  the  general  terms,  shall  be 
confined  to  what  is  contained  in  the  inventory. 

Abt.  1962.  [1957.] — Wiien  a  contract  contains  general  obligations, 
and  the  parties,  in  order  to  avoid  a  doubt  whetlier  a  particular  case 
oomes  within  the  scope  of  the  agreement,  have  made  special 
provision  for  snch  case,  the  general  terms  of  the  contract  shall  not 
on  this  account  be  restricted  to  the  single  case  that  is  provided  for* 

Sbchon  6. 

()f  the  Obligationti  to  Per/hrm.  (w  Inci^enfs  to  a  Contract^  mU  that  is 

Required  by  Equity ^  U»age,  or  Law, 

Abt.  1963.  [1958.] — ^When  the  intent  of  the  parties  is  evident  and 
lawful,  neither  equity  nor  usage  can  be  resorted  to,  in  order  to 
enlarge  or  restrain  that  intent,  nor  can  any  law  operate  to  that 
effect,  unless  it  be  some  prohibition  or  other  provision,  which  the 
parties  had  no  right  to  modify  or  renounce. 

Art.  1964.  [1959.] — ^Equity,  usage  and  law  supply  such  incidents 
only  as  the  parties  may  reasonably  be  supposed  to  have  been  silent 
upon  from  a  knowledge  that  they  would  be  supplied  from  one  of 
these  sources. 

Abt.  1965.  [I960.] — ^The  equity  intended  by  this  rule  is  founded  in 
the  christian  principle  not  to  do  unto  others  that  which  we  would 
not  wish  others  should  do  unto  us;  and  on  ihe  moral  maxim  of  the 
law  that  no  one  ought  to  enrich  himself  at  the  expense  of  another. 
When  the  law  of  the  land,  ifud  that  which  the  parties  have  made  for 
themselves  by  their  contract,  are  silent,  courts  must  apply  these 
principles  to  determine  what  ought  to  be  incidents  to  a  contract^ 
which  are  required  by  equity. 

Abt.  1966.  [1961.] — ^By  the  word  usage  mentioned  in  the  preceding 
articles,  is  meant  that  which  is  generally  practiced  in  affairs  of  the 
same  nature  with  that  which  forms  the  subject  of  the  contract 

House  rent  in  some  cities  is  generally  paid  byths  month;  in  others 
by  the  quarter.  In  a  contract  for  the  hire  of  a  house,  without 
expressing  when  the  rent  was  to  be  paid,  the  deficiency  would  be 
supplied  by  pro  ^f  of  the  usage,  but  if  a  contrary  intent  appear  in 
the  contract,  the  usage  would  not  contravene  it 

Abt.  19t>7.  [1962.j — The  law,  intended  by  the  rule  before  referred 
to,  means  such  legislative  provisions  as  provide  for  thos^  cases  in 
which  the  parties  have  not  declared  their  intention.  When  thd 
contracting  parties  have  no&  derogated  from  such  law,  its  provisions 
are  to  be  followed.  The  laws  directing  a  community  of  matrimonial 
gains  and  a  warranty  on  sales,  are  examples  of  this  kind  of  legisla- 
tive provision,  whicti  take  eSici  and  regulate  the  contract  when  the 
parties  make  no  agreement  that  contravene  them. 
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Sechon  T. 
WhiU' Contracts  shall  be  Avoided  by  Persons  not  Parties  io  ihenu 

Akt.  1968.  [1963.J — Contracts,  considered  with  respect  to  thoir 
operation  on  property,  either  purport  to  transfer  ownership  or  to 
give  some  determinate  right  upon  it  A  sale  or  exchange  is  an 
example  of  the  first,  a  pledge  or  mortgage  of  the  second  of  these 
species  of  contracts.  There  is  a  third  right  implied  in  all  obliga- 
iions,  to  wit:  That  the  property  of  the  debtor  shall  be  liable  for  all 
consequences  attending  their  non-performance;  but  this  right  can 
not  be  exercised,  unless  the  contract  be  broken,  nor  until  judgment 
be  obtained  for  the  recovery  of  what  is  due  in  consequence  of  it0 
breach. 

Abt.  1W9.  [1964] — ^From  the  principle  established  by  the  last 
preceding  article,  it  results  that  every  act  done  by  a  debtor  with  the 
intent  of  depriving  his  creditor  of  the  eventual  right  he  has  upon 
the  property  of  such  debtor,  is  illegal,  and  ought,  as  respects  such 
<sreditor,  to  be  avoided  This  can  be  done  in  the  mode  and  under 
the  circumstances  set  forth  in  the  following  rules. 

§1. 

OF  THE  ACnOM  07    TH8    CB£DrrORS    IN  AVOIDANCE  Of  COllTBAd^,  AND  HB 

INCIDENTS. 

Abt.  .1970.  [1965.] — ^The  law  gives  to  every  creditor,  when  there 
is  no  cession  of  goods,  as  well  as  to  the  representatives  of  all  the 
creditors  where  there  is  any  such  cession,  or  other  proceedings  by 
which  they  are  collectively  represented,  an  action  to  annul  any  con* 
tract  made  in  fraud  of  their  rights. 

Abt.  1971.  [196t>.] — This  action  can  only  be  exercised  when  the 
debtor  has  not  property  sufficient  to  pay  the  debt  of  the  complaining 
creditor,  or  of  all  his  creditors  where  there  has  been  a  cession,  or 
any  proceeding  analogous  thereto. 

Abt.  1972.  [1967.] — It  can  not  be  exercised  by  individual  credi- 
tors, unfil  their  debts  are  liqiidated  by  a  judgment,  unless  the 
defendant  in  such  action  be  made  party  to  the  suit  for  liquidating 
the  debt  brought  against  the  original  debtor  in  the  manner  herein- 
afte  •  directed. 

Art.  1973.  [19C8.] — The  <lf>fendant  in  such  action  may  demand  a 
discussion  of  the  property  belonging  to  the  original  debtor,  before 
any  judgment  shall  be  pi  onounced  in  the  suit  to  avoid  the  contract; 
and  on  his  pointing  out  and  proving  the  exiHtence  of  such  property 
situate  within  this  State,  and  the  title  to  which  is  not  in  dispute,  the 
«mt  against  him  shall  be  staid  until  such  property  shall  be  dismissed, 
and  it'  the  result  of  this  discussitm  be  that  the  property  pointed  out 
is  not  appb'cable  to  the  payment  of  the  plaintifi,  the  defendant  shall 
bear  all  the  expenses  of  the  same. 

Abt.  1974.  [1969.1 — ^If,  dur  ng  the  pendency  of  the  action  given 
1^  this  section,  the  ori^al  debtor  discharges  the  debt  due  to  the 
jllainiiS,  or  acquires  the  property  applicable  to  its  payment  and 
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Bnffioient  in  amount,  each  action  can  no  longer  be  sustained,  it  being 
the  troe  intent  of  the  law  that  a  contract  avoidable  by  creditors 
nnder  this  section  can  not^  on  that  account^  be  avoided  bj  either  of 
tlie  parties. 

Art.  1975.  [1970.] — ^The  plaintiff  in  the  action  given  in  this 
section  may  join  the  suit  for  annulling  the  contract  to  that  which  he 
brings  against  the  original  debtor  for  liquidating  his  debt  by  a  judg- 
ment, and  in  such  suit  either  of  the  defendants  may  controvert  the 
demand  of  the  plaintifiEl 

Art.  1976.  [1971.] — ^When  the  defendant  in  the  action  given  by 
this  section  has  not  been  made  party  to  the  suit  against  the  original 
debtor,  he  may  controvert  the  demand  of  the  plaintifi^  although  it 
be  hquidated  by  a  judgment^  in  the  same  mauLcr  that  the  debtor 
might  have  done  before  the  judgment. 

Art.  1977.  [1972.] — ^The  judgment  in  this  action,  if  maintain^^ 
Bhall  be  that  the  contract  be  avoided  as  to  its  effects  on  the  com- 
plaining creditors,  and  that  all  the  property  or  money  taken  from 
the  original  debtor's  estate,  by  virtue  thereof,  or  the  value  of  such 
property  to  the  amount  of  the  debt,  be  appHed  to  the  payment  (£ 
the  piaintiff. 

f  n. 

WHAT  OONTRACIS  SHALL  BE  AVOmSD  BT  THIS  ACTIOX. 

» 

Art.  1978.  [1973.] — ^No  contract  shall  be  avoided  by  this  action 
but  such  as  are  made  in  Iraud  of  creditors,  and  such  as,  if  carried 
into  execution,  would  have  the  effect  of  defrauding  them.  If  made 
in  good  faith,  it  can  not  be  annulled,  although  it  prove  injurious  to 
the  creditors;  and  although  made  in  bad  fadth,  it  can  not  be  res- 
cinded, unless  it  operate  to  their  injury. 

Art.  1979.  [197^.] — If  the  contract  be  or.^roug,  and  the  original 
debtor  made  it  with  intent  to  defraud  his  creditors,  but  the  person, 
with  whom  he  contracted,  was  in  good  faith,  the  contract  can  not  Ve 
annulled,  except  under  the  circumstances  and  in  the  manner  herein- 
after provided. 

Art.  1980.  [1975.] — ^If  the  contract  be  purely  gratuitous,  it  shall 
be  presumed  to  have  been  made  in  fraud  of  creditors,  if,  at  the  time 
of  making  it,  the  debtor  had  not  over  nnd  above  the  amount  of  his 
debts,  more  than  twice  the  amount  of  the  property  parsed  by  such 
gratuitous  contract. 

Art.  1981.  [1976. J — ^If  the  contract  be  onerous,  but  made  ii)  fraud 
on  the  part  of  the  debtor,  but  in  good  faith  on  the  part  of  the  per- 
son with  whom  he  contracttd,  if  the  value  of  the  property  transfer- 
red by  such  contract  exceed  by  one-fifth  the  price  or  consideratioii 
given  for  it,  the  creditors  may  annul  the  contract^  and  take  back  file 
property  on  paying  the  price  or  the  value  of  the  consideration  with 
interest,  but  in  th's  case  they  shall  not  receive  the  fruits. 

Art.  1982.  [1977.  | — ^If  the  party,  with  whom  the  debtor  con- 
tracted be  in  iraud  as  well  as  tiie  debtor,  he  shall  not,  on  the 
annulling  the  contract  be  entitled  to  a  restitution  of  the  price  or 
consideration  he  may  have  paid,  except  for  so  much  as  he  shall  pxoie 
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lifts  inured  to  the  benefit  of  the  creditors  t^  adding  to  the  amonnt 
of  property  applicable  to  the  payment  of  their  debts;  bat  if  the 
only  oonsideraticm  be  a  sum  due  from  such  debtor  to  the  party  with 
whom  he  contracted^  then  the  only  restitution  to  be  made  is  the 
placing  the  parties  in  the  situation  in  which  they  were  before  the 
contract  complained  of  was  mada 

Art.  1983.  [1978.] — ^But  if  such  fraud  consisted  merely  in  the 
endeavor  to  obtain  a  preference  over  other  creditors,  for  the  securing 
of  payment  of  a  just  debt,  under  circumstances  in  which  by  law  the 
endeavor  to  obtam  such  preference  is  declared  to  be  a  constructive 
fraud  in  such  case  the  party  shall  only  lose  the  advantage  endeav- 
ored to  be  secured  by  such  contract,  and  shall  be  reimbursed  what 
he  may  have  given  or  paid,  but  without  interest;  and  he  shall 
restore  all  advantages  he  has  received  from  the  transaction. 

Art.  1984.  [19t9.] — ^Every  contract  shall  be  deemed  to  have  been 
made  in  fraud  of  creditors,  when  the  obligee  knew  that  the  obligor 
was  in  insolvent  circumstances,  and  when  such  contract  gives  to  the 
obligee,  if  he  be  a  creditor,  any  advant  )ge  over  other  creditors  of 
the  obligor. 

Art.  1985.  fl980.] — ^By  being  in  insolvent  circumstances  is  meant, 
that  the  whole  property  and  credits  are  not  equal  in  amonnt,  at  a 
fair  appraisement,  to  the  debts  due  by  the  party.  And  if  he,  who 
alleges  the  insolvency  shows  the  amount  of  debts,  it  is  incumbent 
on  the  other  party  to  show  property  to  an  equal  or  greater  amount. 
To  prove  the  state  of  his  affairs  at  the  period  of  the  contract,  the 
debtor  may,  at  the  option  of  the  plaintiff,  be  examined  as  a  witness 
in  the  action  for  annulling  the  contract. 

Art.  1986.  [1981.] — ^No  sale  of  property,  or  other  contract  made 
in  the  usual  course  of  the  party's  business,  nor  any  payment  of  a 
jast  debt  in  money,  shall  be  affected  by  virtue  of  any  provision  in 
this  section,  although  theparty  wasin  insolvent  circumstances,  and 
the  person  with  whom  he  contracted,  or  to  whom  he  made  the  pay- 
ment, knew  of  such  insolvency. 

Art.  1987.  [1982.] — ^No  contract  made  between  the  debtor  and 
one  of  his  creditors  for  the  purpose  ot  securing  a  just  debt,  shall  be 
flet  aside  under  this  section,  although  the  debtor  were  insolvent  to 
the  knowledge  of  the  creditor  with  whom  he  contracted,  and 
although  the  other  ci  editors  are  injured  thereby,  if  such  contract 
were  made  more  than  one  year  before  bringing  the  suit  to  avoid  it^ 
and  if  it  contain  no  other  cause  of  nullity  than  the  preference  given 
to  one  creditor  over  another. 

Art.  1988.  [1983.J — ^If  a  debtor,  in  insolvent  circumstances,  shall 
antidipate  the  payment  of  a  debt  not  yet  payable,  and  shall  make 
this  payment  to  the  injury  of  the  creditors  whose  debts  were  either 
then  due,  or  would  fall  due  before  that  of  which  he  anticipated  the 
payment,  this  shall  be  deemed  to  have  been  done  in  fraud  of  the 
creditors,  and  the  creditor  so  preferred  shall  be  obliged  to  share  the 
loss  ratably  with  the  complaining  creditors,  each  creditor,  however, 
preserving  the  right  of  mortgage  or  privilege,  if  any,  which  his 
original  debt  gave  him  by  law. 

Art.  1989.  [1984.] — ^Not  only  contracts  which  dispose  of  pro- 
perty,  but  all  others  which  are  n^i^i^  ^U  fraud  of  creditors,  and 
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deprive  tbem  of  their  recourse  to  the  property  of  their  debtor,  oome 
ifrithin  the. pro  visions  of  this  section.  The  renimcittion  of  a  succes- 
sion or  other  right  to  property,  the  release  of  a  debt  without 
payment,  or  any  other  act  of  this  kind,  may  be  avoided  by  creditors^ 
when  done  to  their  prejudice,  under  the  rules  above  established 

Abt.  1990.  [1985.] — In  case  the  debtor  refuse  or  neglect  to 
accept  an  inheritance  to  the  prejudice  of  his  creditors,  they  may 
accept  the  same,  and  exercise  all  his  rights  in  the  manner  providecl 
for  in  the  title  of  successions,  and  they  are  authorized,  by  virtue  of 
the  action  given  by  this  section,  to  exercise  all  the  rights  existing  in. 
favor  of  the  debtor  for  recovering  possession  of  the  property  to  which 
he  is  entitled,  in  order  to  make  the  same  available  to  the  payment 
of  their  debts. 

Apt.  199  L.  [1986.] — ^There  are  rights  of  the  debtor,  however, 
which  the  creditor  can  not  exercise,  even  should  he  refuse  to  avail 
himself  of  them. 

They  can  not  require  the  separation  of  property  between  husband 
and  wife;  nor  can  they  oblige  their  debtor  to  accept  a  donation  inter 
vivos  made  to  him,  nor  can  they  accept  it  in  his  stead.  Neither  can 
they  call  on  a  coheir  of  the  debtor  to  collate,  when  such  debtor  has 
not  exercised  that  light 

Art.  1992.  [1987.] — There  are  also  rights  which  are  merely 
personal,  that  can  not  be  made  liable  to  the  payment  of  debts,  and 
therefore  no  contract  respecting  them  comes  within  the  provision  of 
this  section;  these  are  the  rights  of  personal  servitude,  of  use  and 
habitation,  of  usufruct  of  the  estato  of  a  minor  child,  to  the  income 
of  dotal  property,  to  money  due  for  the  salary  of  an  office,  or  wages^ 
or  recompense  for  personal  services. 

Art.  1993.  [1988.] — ^No  creditor  can.  by  the  action  given  by  this 
section,  sue  individually  to  annul  any  contract  made  before  the 
time  his  debt  accrued. 

Art.  1994  [1989.] — ^The  action  given  by  this  section,  is  limited 
to  one  year;  if  brought  by  a  creditor  individually,  to  be  counted 
from  the  time  he  has  obtaii  ^d  judgment  against  the  debtor;  if 
brought  by  syndics  or  other  representatives  of  the  creditors,  collectf- 
ively,  to  be  counted  from  the  day  of  their  appointment. 

0HAPTEB4. 

0/  the  Biffererd  Kinds  of  Obligations. 

Section  L 

General  Division  of  the  Subject. 

Art.  1995.  [1990.]— The  preceding  chapters  of  this  title  haT© 
established  rules  applicable  to  contracts  in  general:  this  contains 
an  euum'^ration  of  such  obligations  an  are  usually  inserted  in 
different  contracts,  and  the  following  chapters  show  how  they  mi^ 
be  formed,  proved  and  extinguished.  Subseqaent  titles  enumerate 
the  different  kinds  of  contracts  into  which  the  general  obligatioM 
may  enter,  and  provide  rolea  for  their  government. 


OF  COlifYENTlONAL  0BL1QAT10N3.  247 

Art.  1996.  [1991.] — ^Ihdependeiit  of  the  division  of  obliga^ioiui 
contained  in  tlie  first  chapter  of  this  title,  those  that  nsnally  enter 
into  particular  contracts,  may  be  farther  distinguished  bj  the 
following  classification: 

Those  which  are  strictly  personal,  or  heritable,  or  real; 

Simple  or  conditional; 

Limited  or  unlimited  as  to  the  time  of  performance; 

Disjunctive  or  alternative; 

In  relation  to  the  parties,  joint,  several,  or  in  solido; 

In  their  nature,  divisible  or  indivisible; 

As  to  their  form,  penal  or  not  penai. 

Each  of  tiieAQ  divisions  forms  the  subject  of  a  di£ferent  section  of 
this  chapter. 

Section  2 
Of  Stridly  Persondf  HerUdtle  and  Beat  Obligaiiona. 

Art.  1997.  [1902.] — An  obligation  is  strictly  personal,  when  none 
but  the  obligee  can  enforce  the  performaace,  or  when  it  can  be 
enforced  only  against  the  obligor. 

It  is  heritable  when  the  heirs  and  assigns  of  the  one  party  may 
enforce  the  performauce  against  the  heirs  uf  the  other. 

It  is  real  when  it  is  attached  to  immovable  propt  rty,  and  passes 
with  it  into  whatever  hands  it  may  come,  without  making  the  third 
possessor  personally  responsible. 

Art.  1998.  [1993.1 — An  obligation  may  be  personal  as  to  the 
obligee,  and  heritable  as  to  the  obligor,  and  it  may  in  like  manner  be 
heritable  as  to  the  obligee,  and  personal  as  to  the  obligor. 

Art.  1999.  [1991] — ^Every  obligation  shall  be  deemed  to  be 
heritable  as  to  both  parties,  uuless  the  contrary  be  specially 
expressed,  or  necessarily  implied  from  the  nature  of  the  contract. 

Art.  2000.  [1995.] — The  obligation  shall  be  presumed  to  be  per- 
sonal on  the  part  of  the  obligor,  whenever,  in  a  contract  to  do,  he 
undertakes  to  perform  any  thiijg  that  requires  his  personal  skill  or 
attention;  in  this  case,  if  that,  which  was  to  be  done,  was  not  solely 
and  exclusively  for  the  use  or  gratili cation  of  the  obligee,  the  obliga- 
tion, although  personal  as  to  the  obligor,  will  be  heritable  against 
the  heirs  of  the  obligee  for  the  equivalent  to  be  paid  or  given  for 
that  which  was  to  be  done. 

Art.  2001.  [199(].] — The  obligation  shall  be  presumed  to  be  per- 
sonal as  to  the  obligee,  in  a  contract  to  do  or  to  give,  when  that 
which  was  to  be  duue  or  given,  was  exclusively  for  the  personal 
gratification  of  the  obligee,  and  could  produce  no  benefit  to  his  heirs. 

Art.  2002.  [1997.] — In  case  of  obligations  purely  personal  as  to 
the  obligor,  if  be  Lave  received  an  equivalent  ihat  can  be  appre- 
ciated in  money  as  a  consideration,  but  dies  before  performance  of 
his  obligation,  his  heirs  may  be  obliged  to  restore  it  or  its  value. 

Art.  2003.  [1998.] — In  like  manner,  if  the  obligation  be  purely 
personal  as  to  the  obligee  who  dies  before  performance,  his  heirs 
may  recover  from  the  obligor  the  value  of  any  equiva.cai  he  may 
have  received. 
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Arr.  2004  [1999.] — ^An  obligation  to  pay  an  annuity  to  a  certain 
person  during  the  life  of  the  obligor,  is  personal  as  to  both,  and  is 
extinguished  by  the  death  of  either. 

Art.  2005.  [2000.] — A  merely  personal  obligation  to  do,  imposed 
by  testament  as  the  condition  on  which  a  legacy  is  to  take  effect,  ia 
void,  if  the  legatee  die  before  performance,  or  before  he  has  been 
put  in  default;  but  the  legacy  will  take  effect 

Art.  2006.  [2001.1 — But  if  what  is  to  be  done,  be  a  thing  that  can 
as  well  be  done  by  the  heirs  of  the  legatee  as  by  him,  the  obligation 
shall  be  heritable,  and  they  must  pertbrm  it  before  the  legacy  can 
take  e!  ect.  The  provi.^ions  of  this  and  the  preceding  article  relate 
only  to  tesfamentary  dispositions. 

Art.  2007.  [2002].— All  contracts  for  the  hire  of  labor,  skill  or 
industry,  without  any  distinction,  whether  they  can  be  as  well  per- 
fonned  by  any  other  as  by  the  obligor,  unless  there  be  some  special 
agreement  to  the  contrary,  are  considered  as  personal  on  the  part  of 
the  obligor,  but  heritable  on  the  part  of  the  obli'jee. 

Contracts  of  mandate  and  partnership  are  mutually  personal. 

Art.  2008.  [2003.] -^Heritable  obligations  and  stipulations  give  io 
and  impose  upon  heirs,  assigns,  and  other  representativos,  the  same 
duties  and  rights  that  the  original  parties  had  and  were  hable  to, 
except  that  beneficiary  heirs  can  only  be  liable  to  the  amount  of  the 
succession. 

Art.  2009.  ^2004.] — All  rights,  acquired  by  a  heritable  obligra- 
tion,  may  be  astiigued ;  this  assignment  may  be  made,  expressly  by 
contract  granting  such  right,  or  impUedly  by  the  conveyance  of  the 
property  to  which  they  are  attached. 

Art.  2010.  [2005.] — When  obligations  are  attached  to  immovable 
property,  they  form  the  third  branch  of  the  firsD  division  of  obliga- 
tions of  this  chapter,  and  are  called  real  obligations. 

Art.  2011.  [2006.]— Xot  only  the  obligation,  but  the  right  result- 
ing from  a  contract  relative  to  immovable  property,  passes  with  the 
property.  Thus  the  right  of  servitude  in  favor  of  immovable  prop- 
erty, passes  with  it,  and  thus  also  the  heir  or  other  ac<|uirer  will  have, 
the  right  to  enforce  a  contract  made  for  the  improvement  of  the 
property  by  the  person  from  whom  he  acquired  it. 

AlRt.  2012.  [2007.] — Heal  obhgations  may  be  created  in  three 
ways: 

1.  By  the  alienation  of  immovable  property,  subject  to  a  real  con- 
dition, either  expressed  or  implied  by  law. 

2.  By  aUenatmg  to  one  person  the  immovable  property,  and  to 
another,  some  real  right  to  be  exercised  upon  it 

3.  By  the  creation  of  a  right  of  mortgage  upon  the  immovable 
propei  ty. 

All  these  contracts  give  rise  to  obligations  purely  real  on  the  part 
of  those  who  acquire  the  land,  under  whatever  species  of  title  they 
possess  it;  they  are  not  personally  liable,  but  the  real  propert/  is, 
and,  by  abandoning  it  to  the  obligee,  they  relievo  themselves  from 
all  responsibility. 

A  sfide  subject  to  a  rent  charge,  or  to  a  right  of  redemption  as  con- 
sideration of  the  sale,  are  examples  of  the  first  kind  of  obligations; 
servitudes,  the  right  of  use  and  habitation  and  usufruct^  are  exam- 
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pies  of  the  second;  and  the  several  kinds  of  mortgages,  and  the 
creation  of  a  rent  charge,  of  the  third. 

Abt.  2013.  [2008.] — The  real  obligation,  created  by  condition 
annexed  to  the  alienation  of  real  property,  is  susceptible  of  all  the 
modificaticms  that  the  will  of  the  parties  can  suggest^  except  sach  as 
are  forbidden  by  law.  These  conditions  are  either  conHidons  pre- 
cedent, which  suspend  the  operation  of  the  contract  until  they  are 
performed,  or  subsequent  and  resolutory,  which,  unless  they  are 
performed,  annul  the  contract  These  will  be  more  fully  defined  in 
the  section  which  treats  of  conditional  obligations 

Abt.  2014  [2009.] — There  are  also  conditions  implied  by  law, 
which  create  a  real  obligation;  such  as  the  obligation  to  pay  the 
pric<3  to  the  seller,  and  to  furnish  roads  to  the  public. 

Abt.  2015.  [2010.] — ^Not  only  servitudes,  but  leases  and  aU  other 
rights,  which  the  owner  had  imposed  on  his  land  before  the  aliena- 
tion of  the  soil,  form  real  obligations  which  accompany  it  in  the 
hands  of  the  person  who  acquires  it,  all  hough  he  have  made  no 
stipulation  on  the  subject,  or  they  be  not  mentioned  in  the  act  of 
transfer.  The  purchaser  may,  if  the  circumstances  permit  it,  have 
relief  against  the  seller  for  concealment  of  such  charges;  but  the 
law  establishes  the  rule  that  no  one  can  transfer  a  greater  right  than 
he  himself  has,  except  where  the  neglect  of  some  formality  required 
by  law  has  subjected  the  owner  of  the  real  incumbrance  to  a  loss  of 
his  right,  in  favor  of  a  creditor  or  bona  fide  purchaser. 

Abt.  201('.  [2011.J — The  several  kinds  of  mortgages,  which  create 
a  real  obligation,  and  the  rules  to  which  they  are  subject,  will  be 
found  in  the  corresponding  title  of  this  book. 

Abt.  2017.  [2012.] — A  rent  charge,  created  by  way  of  condition 
to  the  alienation  of  the  property,  has  been  hereinbefore  explained. 
But  a  rent  charge  may  be  created  and  imposed  on  particular 
property,  independent  of  any  alienation  of  it,  for  the  security  or 
extinguishment  of  a  debt;  and  it  may  be  perpetual  or  temporary, 
and,  in  either  case,  forms  a  real  obligation,  which  passes  with  the 
land. 

Art.  2018.  [2013.] — ^By  the  constitution  of  rent  charge,  the  pos- 
session of  the  property  does  not  pass  to  the  obligee;  it  is  merely  a 
designation  of  the  property,  which  is  subject  to  the  obligation. 
Should  the  possession  be  delivered,  i^  becomes  another  species  of 
contract,  caLed  antichresis,  the  rules  relative  to  which  are  found 
nnder  the  proper  head. 

Abt.  2019.  [2014.] — Considered  with  respect  to  those  who  have 
contracted  them,  s«>me  real  obligations  are  atso  personal;  such  are 
those  created  by  mortgage  ior  the  paym*  nt  of  a  debt  Others  are 
strictly  real,  both  as  to  the  contracting  party  and  his  heirs  or  other 
eoccessors.  A  mortgage  given  to  secure  the  debt  ox  another,  with 
out  any  obligation  of  pergonal  responsibihty,  is  an  example  of  this 
latter  kind.  But  no  real  obligation  is  personal,  as  to  a  subsequent 
possessor  ol  the  property  on  which  it  is  created,  ualess  he  has  made 
it  su^  by  his  own  act 
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Section  3. 
(y  Simple  and  Conditional  OUigaiions. 

OENEBAL  PROYISIONa 

Abt.  2020.  [2015.] — Simple  obli^tions  are  such  as  are  not 
dependent  for  their  execution  on  auy  event  provided  for  by  the 
parties,  and  whicti  are  not  agreed  to  become  void,  on  the  happening 
of  any  such  event 

Abt.  2021.  [2016.] — Conditional  obligations  are  snch  as  are  made 
to  depend  on  an  uncertain  event  If  the  obligation  is  not  to  take 
effect  until  the  event  happen,  it  is  a  suspensive  condition;  if  the 
obligation  takes  effect  immediately,  but  is  liable  to  be  defeated  when 
the  event  happens,  it  is  then  a  resolutory  condition. 

Abt.  2022.  [201 T.]-— Conditions,  whether  suspensive  or  resolutory, 
are  either  casual,  potestative  or  mixed. 

Abt.  2023.  [2018.] — The  casual  condition  is  that  which  depends 
on  chance,  and  is  no  way  in  the  power  either  of  the  creditor  or  of 
the  debtor. 

Abt.  2024.  f2019.J — The  potestative  Cdbdition  is  that  which  makes 
the  execution  of  the  agreement  depend  on  an  event  which  it  is  in 
the  power  of  the  one  or  the  other  of  the  contracting  parties  to  bring 
about  or  to  hinder. 

Abt.  2025.  [2020.] — A  mixed  condition  is  one  that  depends  at  the 
same  time  on  the  will  of  one  of  the  parties  and  on  the  will  of  a  third 
person,  or  on  the  will  of  one  of  the  parties  aud  also  on  a  casual 
event 

Art.  2026.  [2021.] — Conditions  are  either  express  or  implied. 
They  are  express,  when  they  appear  in  the  contract;  they  <ure 
implied,  whenever  they  result  from  the  operation  of  law,  from  the 
nature  of  the  contract,  or  from  the  presumed  intent  of  the  parties. 

Art.  2027.  [2022.] — ^Wnether  the  parties  intendcl  to  create  a 
oondition  or  only  to  modify  the  obligation  without  making  its  exist- 
ence depend  on  the  event,  must  be  determined,  in  doubtful  cased, 
by  applying  the  rules  hereinbefore  established  for  the  interpretation 
of  obligations. 

Art.  2028.  [2023.] — The  contract  of  which  the  condition  forms  a 
part  is,  like  all  others,  complete  by  the  assent  of  the  parties;  the 
obligee  has  a  right  of  which  the  obligor  can  not  deprive  him;  its 
exercise  is  only  suspended,  or  may  be  defeated,  according  to  the 
nature  of  the  condition. 

Art.  2029.  [2024.]— The  right,  described  in  the  last  preceding 
article,  is  heritable,  if  it  be  not  one  of  those  that  result  from  an 
obligation  designated  in  the  preceding  section  as  a  personal  one. 

Abt.  2030.  [2025.] — The  right  acquired  by  a  legate0  under  a  con- 
ditional bequest,  is  tne  same  as  that  given  to  an  obligee  by  contract^ 
and  creates  a  corresponding  obligation  on  the  heirs  to  d^ver  the 
legacy  on  the  happening  of  the  condition.  But  there  is  this  differ- 
ence, that  (except  the  case  provided  for  in  the  last  preceding  seo* 
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iion,  of  the  condition  to  do  a  merely  personal  act),  the  right  is  not 
transmitted  to  the  heirs  of  the  legatee,  in  case  he  die  before  the  con- 
dition happens,  nnless  the  testator  has  expressed  a  different  intention. 

Art.  203L  [2026.] — Every  condition  of  a  thing  impossible,  or 
contra  bonoa  mores  (repugnant  to  moral  conduct)  or  prc^bited  by 
law,  is  null,  and  renders  void  the  agreement  which  depends  on  it 

Art.  2032.  [2027.] — The  condition  not  to  do  a  thing  impossible^ 
does  not  render  void  the  obligation  contracted  under  that  condition. 

Art.  2033.  [2028.] — Physical  and  moral  impossibilities  only  are 
intended  by  the  preceding  articles  If  the  condition  be  only  rela* 
tively  impossible,  that  is  to  say,  impracticable  by  the  obligor,  only 
from  the  want  of  skill,  strength  or  means,  but  practicable  by  another^ 
it  is  not  an  impossible  condition. 

Art.  2034.  [2029.] — Every  obligation  is  null,  that  has  been  con- 
tracted, on  a  potestative  conditiun,  on  the  part  of  him  who  binds 
himsell 

Art.  2035.  [2030] — ^Tho  last  preceding  article  is  limited  to 
potestative  conditions,  which  make  the  obligation  depend  solely  on 
the  exercise  of  the  obligor's  will;  but  if  the  condition  be,  that  the 
obligor  shall  do  or  not  do  a  certain  act,  although  the  doing  or  not 
doing  of  the  act  depends  on  the  will  of  the  obligor,  yet  the 
obligation  depending  on  such  condition,  is  not  void. 

Art.  2036.  [2031.] — An  obligation  may  also  be  made,  by  consent 
of  the  parties,  to  depend  on  the  will  of  the  obligee  for  its  duration. 
Thus  a  lease  may  be  made  during  the  will  of  the  lessor,  and  a  sale 
may  be  made  conditioned  to  be  void,  if  the  vendor  chooses  to 
redeem  the  property  sold. 

Art.  20«i7.  [2032.] — Every  condition  umnt  be  performed  in  the 
manner  that  it  is  probable  that  the  parties  wished  and  intended  that 
it  should  ba 

Art.  203S.  [2033  ] — When  an  obligation  has  bren  contracted  on 
condition  that  an  event  shall  happen  within  a  Hmited  time,  the  con- 
dition is  onsidered  as  broken,  when  the  time  has  expired  without 
the  event  having  taken  place.  If  there  be  no  time  fixed,  tne  condi- 
tion may  always  be  performed^  and  it  is  not  considered  as  broken, 
until  it  is  become  certain  that  the  event  will  not  happen. 

Art.  2039.  [2034.] — When  an  obligation  has  been  contracted,  on 
condition  that  a  particular  event  shall  not  happen  within  a  certain 
space  of  time,  th  «t  condition  is  fultilled,  when  that  time  is  elapsed 
without  the  event's  having  taken  place;  it  is  equally  fulfilled,  if, 
before  the  expiration  of  the  time,  it  be  certain  tliat  the  event  will 
not  take  place;  and  if  the  time  be  not  fixed,  the  condition  is  not 
compUed  with,  until  it  be  certain  that  the  event  will  not  happen. 

Art.  2040.  [2035.]— The  condition  is  considered  as  fulfilled,  when 
the  fulfillment  of  it  has  been  provunted  by  the  party  bound  to 
perform  it. 

Art.  2041.  [2038.] — ^The  condition  being  complied  with,  has  a 
retrospective  efiect  to  the  day  th^t  the  enga^emenD  was  contracted; 
if  the  creditor  dies  before  the  accomplishment  of  the  condition,  his 
rights  devolve  on  his  heirs. 

Ajtt.  2042.  [2037.J— The  creditor  may,  before  the  fulfiUment  of 
the  condition,  perform  all  acts  conservatory  of  his  rights. 
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§  n. 

Of  the  Suspensive  Gondilion, 

Art.  2043.  [2038.] — The  obligation  contracted  on  a  saspensiTa 
condition,  is  that  which  depends,  either  on  a  future  and  nncertaia 
event,  or  on  an  event  which  has  actually  taken  pl^tc^,  without  its 
being  yet  known  to  the  parties. 

In  the  former  case,  the  obligation  can  not  be  executed  till  after 
the  event;  in  the  latter,  the  obligation  has  its  effect  from  the  day  on 
which  it  was  contracted,  but  it  can  not  be  enforced  until  the  event 
be  known. 

Abt.  2014.  [2039.] — ^Wheni  Ihe  obligation  has  been  contracted  on 
a  suspensive  condition,  the  thing,  which  forms  the  subject  of  the 
contract,  is  at  the  risk  of  the  obligor,  until  the  event  which  forms 
the  condition  has  happened,  subject  however  to  the  following 
restrictions  and  modifications  of  his  responsibility: 

If  the  thing  be  entirely  destroyed,  without  the  &ult  of  the 
debtor,  ihe  obligation  is  extinguished. 

If  the  thing  be  impaired,  without  the  fault  of  the  debtor,  it  is  at 
the  option  of  the  creditor,  either  to  dissolve  the  obligation,  or  to 
requiie  the  thing  in  the  stale  in  which  it  is,  vnthout  diminution  of 
the  price. 

If  the  thing  be  impaired,  through  the  fault  of  the  debtor,  the 
creditor  has  a  right  to  dissolve  the  obligation^  or  to  require  the  thing 
in  the  state  in  which  it  is,  with  damages.  * 

IIL 

Of  the  ItessoluJtory  CondUiorH 

Art.  2045.  [2010.] — The  dissolving  condition  is  that  which,  when 
accomplished,  operates  the  revocation  of   the  ohligation,  placing^ 
matters  in  the  same  state  as  though  the  obligation  had  not  existed. 

It  does  not  suspend  the  execution  of  the  obligation;  it  only 
obliges  the  creditor  to  restore  what  he  has  received,  in  case  the 
event  i^'-ovided  for  in  the  condition  takes  placa 

Art.  046.  [2041.] — A  resolutory  condition  is  implied  in  all  com- 
mutative^ contracts,  to  take  effect,  in  case  either  of  the  parties  do  not 
comply  wiih  his  engagements;  in  this  case  the  contract  is  not  dis- 
solved of  right;  the  party  complaining  of  a  breach  of  the  contract 
may  either  sue  for  ite  dissolution,  with  damages,  or,  if  the  circom- 
stances  of  the  case  permit,  demand  a  specific  performance. 

Art.  2047.  [2042.] — In  all  cases  the  dissolution  of  a  contract  may 
be  demanded  by  suit  or  by  exception;  and  when  the  resolutory  con- 
dition is  an  event,  not  depending  on  the  vdll  of  either  party,  the 
contract  is  dissolved  of  right;  but,  in  other  cases,  it  must  be  sued 
for,  and  the  party  in  defauit  may,  according  to  circumstances,  have 
a  further  time  allowed  for  tno  performance  of  the  condition* 
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Section  4. 

Qf  Limited  and    Unlimiied   Ohligations,   as   to  the    Time  of  their 

Performance. 

Abt.  2048.  [2043.] — The  time  given  or  limited  for  the  performanco 
of  aD  obligation,  is  called  its  term. 

Art.  2049.  [2044] — A  term  may  not  only  consist  of  a  determinate 
lapse  of  time,  but  also  of  an  event,  provided  that  event  be  in  tho 
course  of  nature,  certain ;  if  it  be  uncertain,  it  forms  a  condition. 

Art.  2050.  [2045.] — ^When  no  term  is  fixed  by  the  parties  for  the 
performance  of  the  obligation,  it  may  be  executed  immediately, 
unless,  from  the  nature  of  the  act,  a'term,  either  certain  or  uncer* 
tain,  must  be  implied.  Thus,  an  obligation  to  pay  money,  without 
any  stipulation  fur  time,  may  be  enforced  at  the  will  of  the  obligee. 
But  a  promise  to  make  a  crop  of  sugar  is  necessarily  deferred,  until 
the  uncertain  period  when  the  cane  shall  be  fit  to  cut 

Art.  2061.  [2046.] — ^The  term  differs  from  the  condition,  inas- 
much as  it  does  not  suspend  the  engagement,  but  oniy  retards  its 
execution. 

Art.  2052.  [2047.] — ^What  is  due  only  at  a  certain  time,  can  not 
be  demanded  before  the  expiration  of  the  intermediate  time;  but 
what  has  been  paid  in  advance  can  not  be  redemanded. 

Art.  2053.  [2048.  | — The  term  is  always  presumed  to  be  stipulated 
in  favor  of  the  debtor,  unless  it  result  from  the  stipulation,  or 
from  circumstances,  that  it  was  also  agreed  upon  in  favor  of  the 
creditor. 

Art.  2054.  [2049.] — ^Wherever  there  is  a  cession  of  property, 
either  voluntary  or  forced,  all  debts  due  by  the  insolvent  shall  be 
deemed  to  be  due,  although  contracted  to  be  paid  at  a  term  not  yet 
arrived;  but  in  such  case,  a  discount  must  be  made  of  the  interest 
at  the  highest  conventional  rate,  if  none  has  been  agreed  by  the 
contract 

Art.  2055.  [2050.] — If  a  debt  be  contracted  to  be  paid  at  a  term, 
and  a  security  be  given  for  the  payment,  if,  from  whatever  cause,  tho 
security  should  fail,  or  be  rendered  insufficient,  the  creditor  may, 
before  the  obligation  is  due,  exact  either  that  good  security  be  given 
or  that  the  debt  be  immediately  paid. 

Art.  2056.  [2051.] — ^If  the  contract  be  to  give  good  security,  and 
s  person  be  afterwards  given  as  such  security  who  fails,  the  pro- 
vision of  the  last  preceding  article  takes  effect;  but  when  security  is 
given  of  a  determinate  person,  then  there  is  no  action  given  on  the 
failure  of  the  surety. 

Art.  2057.  [2052.] — ^Where  a  term  is  given  or  limited  for  the  per- 
formance of  an  obligation,  the  obligor  has  until  sunset  of  the  last 
day  limited  for  its  performance,  to  comply  with  hiS  obligation,  unless 
the  object  of  the  contract  can  not  be  done  after  certain  hours  of 
that  day. 

Art.  2058.  [2053.]— When  the  contract  is  to  do  the  act  in  a  cer- 
tain number  of  days,  or  in  a  certain  number  of  days  after  the  date 
of  the  contract,  the  day  of  contract  is  not  included  in  the  number  of 
Says  to  be  counted,  and  the  obUgor  has  until  sunset  of  the  last  day 
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of  the  number  ennmerated  for  the  performance  of  his  contract,  with 
the  exception  CQotained  in  the  last  preceding  articla 

Abt.  2059.  [2054] — Where  the  obligation  is  not  to  do  a  thing 
without  a  notice  of  a  certain  number  of  days,  or  until  after  so  many 
days,  neither  the  day  of  the  contract  nor  the  day  of  its  performance 
are  calculated. 

Akt.  2060.  [2055.] — ^Where  the  term  referred  to'  by  the  contract 
consists  of  one  or  more  months,  the  parties,  if  they  have  not  made 
any  other  explanation,  shall  be  deemed  to  have  meant  months,  in  the 
ord'^r  in  which  they  stand  in^the  calendar  after  the  date  of  the  obli- 
gation, and  with  the  number  of  days  such  months  respectively  haye. 

Art.  2061.  [2056.] — ^Where  the  term,  referred  to  in  the  contract^ 
consists  of  one  or  more  years,  the  calendar  shall  be  presumed  to 
have  been  intended. 

Sectiok  6« 
Of  Co7\functive  and  AUemaiive  Obligalions. 

Art.  2062.  [2057.]— When  several  diflferent  things  form  the  object 
of  a  contract,  it  is  either  conjunctive  or  alternative. 

Art.  2063.  [2058.] — A  conjunctive  obligation  is  one  in  which  the 
fjeveral  objects  in  it  are  connected  by  a  copulative,  or  in  any  other 
manner  which  shows  that  aU  of  them  are  severally  comprised  in  the 
contract.  This  contract  creates  as  many  different  obligations  as 
there  are  different  objects;  and  the  debtor,  when  he  wishes  to  dis- 
charge himself,  may  force  the  creditor  to  receive  them  separately. 

Art.  2064.  [2059.] — But  if  several  things  be  comprehended  in 
one  general  name  in  the  contract,  it  is  not  conjunctive.  The  sale  ol 
a  flock  of  sheep,  or  the  stock  on  a  farm,  are  examples  of  this  excep- 
tion. 

Art.  2065.  [2060.]— Where  a  sum  is*  promised  to  be  paid  at  differ- 
ent installments,  a  conjunctive  obligation  is  created,  and  the  pay- 
ment m fiy  be  severally  paid  or  enforced.  Bents,  payable  at  fixed 
periods,  come  also  under  this  rule. 

Art.  2066.  [2061.]— But  where  the  things,  which  form  the  object 
of  the  contract,  are  separated  by  a  disjunctive,  then  the  obligation  is 
alternative,  A  promise  to  deliver  a  certain  thing,  or  to  pay  a  speci- 
fied sum  of  money,  is  an  example  of  this  kind  of  obligation. 

Art.  2067.  [20G2.]— Tue  debtor  in  an  alternative  obligation  is  dis- 
charged by  the  delivery  of  one  ol  the  two  things  that  were  com- 
prised in  the  oblioration. 

Art.  2068.  [2063.]— The  option  belongs  to  the  debtor,  unless  it 
has  been  expressly  granted  to  the  creditor. 

Art.  2069.  [2064.] — ^The  debtor  may  exonerate  himself  by  deliv- 
ering one  of  the  two  things  prom.sed,  but  h  i  can  not  force  the 
creditor  to  receive  a  part  of  the  one,  and  a  part  of  the  other. 

Art.  2070.  [2066.]— The  obligation  is  pure  and  simple,  although 
contracted  in  an  alternative  manner,  if  one  of  the  two  things  prom- 
ised could  not  be  the  object  of  the  obligation. 

^  Art.  2071.  [2066.]— The  alternative  obligation  becomes  pure  and 
simple  if  one  of  the  things  promised  be  destroyed,  even  throogh  the 
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Iftnlt  of  the  debtor,  or  can  no  longer  be  delivered.  The  price  of  that 
thing  can  not  be  offered  in  its  stead. 

If  both  the  thin&fs  be  destroyed,  and  the  debtor  be  in  fanlt  with 
regard  to  one  of  them,  he  must  pay  the  price  of  that  oue  which  was 
dc^royed  the  last. 

Art.  2072.  [2067.] — ^When,  in  the  cases  provided  for  in  the  pre- 
ceding article,  the  option  was  given  by  agreement  to  the  creditor; 
either  only  one  of  the  things  is  destroyed;  and  then,  if  it  be  with- 
out the  fault  of  the  debtor,  the  creditor  must  have  that  one  which 
remains;  if  the  debtor  be  in  fault,  the  creditor  may  demand  the 
thing  that  remains,  or  the  price  of  that  which  is  destroyed; 

Or  both  the  thinofs  are  destroyed;  and  then,  if  the  debtor  be  in 
fault  with  regard  to  both,  or  even  with  rega»  d  to  one  of  Iheni  alone, 
the  creditor  has  his  option  to  demand  the  price  of  either  of  theoi. 

Art.  2073.  [2068.] — If  both  the  things  be  destroyed  without  the 
fault  of  the  debt  and  before  he  has  delayed  the  delivery,  the 
obligation  becomes  extinct. 

Akt.  2074.  [2069.] — ^The  same  principles  apply  to  cases  whero 
there  are  more  ti^an  two  things  comprised  in  the  alternative  obli- 
gation. 

Art.  2076.  [2070.] — ^Where  several  alternative  obligations  are 
divided  for  their  execution  by  different  terms,  there  the  election  of 
one  alternative  for  one  of  the  terms  does  not  oblige  the  parties  to 
make  the  same  election  for  the  others. 

Art.  2076.  [2071.] — ^If  an  obligation  or  testamentary  disposition 
be  made  to  different  obligees,  or  legatees,  or  heirs,  in  the  alternative, 
such  obligation  shall  be  deemed  to  proceed  from  error  in  wording 
of  the  obligation  or  will,  and  shall  be  constrtied  conjunctively. 

S£cnoN  Ob 

Of  Several  OKigaiiona,  Joint  ObligcUions,  and  OUigoiiam  In  Solido. 

§1. 

GENERAL  PR0VISI01^& 

Art.  2077.  [2072.] — ^Where  there  are  moro  than  one  obligor  or 
obligee  named  in  the  same  contract,  the  obligation  it  may  produce 
may  be  either  ceveral  or  joint  or  in  solido,  both  as  regards  the 
obligor  and  the  o'  ligee. 

Art.  2078.  [2073.] — Several  obligations  are  produced,  when  what 
is  promised  by  one  of  the  obligors,  is  not  promised  by  the  Other,  but 
each  one  promises  separately  lor  himself  to  do  a  distinct  act;  such 
obligations,  although  they  may  be  contained  in  the  same  contract, 
are  considered  as  much  mdividual  and  distinct  as  if  they  had  been 
in  different  contracts,  and  made  at  different  times. 

Art.  2079.  [2074:.] — In  like  manner,  a  contract  may  contain  dis- 
tinct obligations  to  perform  different  things  in  favor  of  several 
persons;  tne  obligations  in  this  case  are  several  and  unconnected, 
and  each  obligee  has  his  separate  and  distinct  remedy  on  the  obli- 
gation created  towards  him  individually. 
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Abt.  2080.  [2075.] — ^When  several  persoQS  join  in  the  same  OOQ* 
trapt  to.  do  the  same  thing,  it  produces  a  joint  obligation  on  Uia 
part. of  the  obligors. 

Abt.  2081.  |2076.] — ^When  one  or  more  persons  make  an  obliu^a- 
tion  to  several  persons  for  the  performance  of  something  for  the 
common  benefit  of  all  the  obligees,  it  creates  an  obligation  which  is 
joint  in  favor  of  the  obligees. 

Abt.  2082.  [2071.] — When  several  persons  obligate  themselves  to 
the  obligee  by  the  terms  in  adido,  or  ubo  any  other  expressions, 
which  dearly  show  that  they  intend  that  each  one  shall  be  sepa- 
rately bonnd  to  perform  the  whole  of  the  obligation,  it  is  called  an 
obligation  in  solido  on  the  part  of  the  ob  igorc$ 

Ajrt.  2083.  [2078.] — In  like  m  inner,  w«ien  the  obligor  contracts 
expressly,  or  by  using  the  technical  words  in  solido,  that  he  will  give 
to  either  one,  or  to  all  of  several  obligees  the  right  of  enforcing  the 
obligation  against  him,  it  creates  an  obligation  in  solvdo  in  favor  of 
the  obligees. 

§IL 

OF  THE  RULES  WHICH  GOVEBN  SEVERAL  OBLIGATIONS,  AND  JOINT  OBUGATIOSa 

Art.  2084.  [2079.]— Several  obligations,  although  created  by  one 
act,  have  no  other  effects  than  the  same  obligations  would  have  had, 
if  made  by  separate  contracts;  therefore  they  are  governed  by  the 
rules  which  apply  to  all  contracts  in  general. 

Abt.  2085.  [2080.] — In  every  suit  on  a  joint  contract,  all  the  obli- 
gors must  be  made  defendants,  and  no  judgment  can  be  obtained 
against  any,  unless  it  be  proved  that  all  joined  in  the  obligation,  or 
are  by  law  presumed  to  have  done  so. 

Abt.  2086.  [2081.] — ^In  a  suit  on  a  joint  obligation,  judgment 
must  be  rendered  against  each  defendant  separately,  for  his  propor- 
tion of  the  debt  or  damages,  if  the  suit  resolves  itse  f  into  damages. 
If  the  suit  be  for  a  specific  performance,  each  defendant  may  be 
compelled  to  execute  his  proportion  of  the  obligation,  if  the  nature 
of  the  case  permit  and  justice  require  it.  The  proportion,  meant  by 
this  and  the  succeeding  articles,  is  calculated  by  the  number  of  the 
obligors,  each  one  answering  for  an  equal  part,  unless  the  parties 
have  expressed  a  different  intention. 

Art.  2087.  [2082.]— If  one  of  the  oblisrors  in  a  joint  obligation 
has  performed  or  discharged  his  part  of  the  obligation,  although  he 
must  be  joined  in  the  suit,  on  account  of  the  eventual  inter^  he 
has  for  the  repetition  of  his  payment,  if  the  contract  be  disproved 
or  annulled;  yet,  if  the  contract  be  affirmed,  the  defendant,  who  has 
paid  his  proportion  or  performed  his  part,  shall  have  judgmeni 
The  judgment  for  the  codts  is  in  solido  against  all  the  defendants 
who  nave  not  paid  or  performed  their  parts. 
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OF  THE  RULES  WHICH  GOTEBN  OBLiaATIONQ  BETWEEN  CRBDITOBS  IN  SOLtDO. 

Art.  20S8.  [2083.] — The  obligation  is  in  solido,  or  joint  and  several 
between  several  creditors,  when  the  title  expressly  gives  to  each  of 
them  the  right  of  demanding  payment  of  the  total  of  what  is  due,  and 
when  the  payment  made  to  any  one  of  them  discharges  the  debtor, 
although  the  benefit  of  the  obligation  be  to  be  shared  and  divided 
among  the  different  creditors. 

Art.  2089.  [2084.] — It  is  at  the  option  of  the  debtor  to  pay  any 
one  of  the  creditors  in  solido,  as  long  as  he  has  not  been  prevented  by 
a  snit  instituted  by  one  of  them. 

Yet  if  one  of  the  creditors  in  solido  remits  the  debt,  the  debtor  is 
hereby  exonerated  only  as  to  the  part  coming  to  that  individual 
creditor. 

Art.  2090.  [2085.] — Every  act,  which  interrupts  prescription 
with  regard  to  one  of  the  creditcrs  in  9olidOf  avails  the  other 
creditor. 

S  IV. 

OF  THE  RULES   WHICH   OOVERN    OBLIGATIONS  WITH  AEBPECfF  TO  DEBTORS  DC 

SOLIDO. 

Art.  2091.  [2086] — ^There  is  an  obligation  in  solido  on  the  part  of 
the  debtors,  when  they  are  all  obliged  to  the  same  thing,  so  that  each 
may  be  compelled  for  the  whole,  and  when  the  payment  which  is^ade 
by  one  of  them,  exonerates  the  others  toward  the  creditor. 

Art.  2092.  [2087.] — The  obligation  may  be  in  solido,  although  one 
of  the  debtors  be  obliged  differently  from  the  other  to  the  payment 
of  one  and  the  same  thing;  for  instance,  if  the  one  be  but  condition- 
ally bound,  whilst  the  engagement  of  the  other  is  pure  and  simple, 
or  if  the  one  is  allowed  a  term  which  is  not  granted  to  the  other. 

Art.  2093.  [2088.] — An  obligation  in  solido  is  not  presumed;  it 
must  be  expressly  stipulated. 

This  rule  ceases  to  prevail  only  in  cases  where  an  obligation  in 
Boiido  takes  place  of  right  by  virtue  of  some  provisions  of  the  law. 

Art.  2094  [2089.] — ^Tbe  creditor  of  an  obligation  contracted  in 
solido  may  apply  to  any  one  of  the  deotors  he  pleases,  without  the 
debtors'  having  a  right  to  plead  the  benefit  of  division. 

Art.  2095.  [2090. J— A  suit  brought  against  one  of  the  debtors 
does  not  bar  the  oreoitor  from  bringing  suits  on  the  same  account 
against  the  others.  * 

Art.  2096.  [2091.] — ^If  the  thing  due  has  perished,  through  the 
fault  of  one  or  more  debtors  in  solido,  or  while  he  or  they  delayed  to 
deliver  it,  the  other  codebtors  are  not  discharged  from  the  obligation 
of  paying  the  value  of  the  thing,  but  the  latter  are  not  liable  for 
damages. 

The  creditor  can  claim  damages  only  from  the  debtors  by  whose 
fault  the  thing  was  lost,  and  from  those  who  delayed  to  deliver  it 
33 
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Art.  2097.  [2092.] — A  suit  brought  against  one  of  the  debtors  m 
solido  interrupts  prescription  wiih  regard  to  all. 

Art.  2098.  [2094] — A  codebtor  in  solido,  being  sued  by  the 
creditor,  may  plead  all  the  exceptions  resulting  from  the  nature  of 
the  obligation,  and  all  such  as  are  persoaal  to  himself,  as  well  as  such 
as  are  common  to  all  the  codebtors. 

He  can  not  plead  such  exceptions  as  are  merely  personal  to  some 
of  the  other  codebtors. 

Art.  2099.  [2095.] — When  one  debtor  becomes  sole  heir  of  tbe 
creditor,  or  when  the  creditor  becomes  sole  heir  of  one  of  the 
debtors,  the  confdsion  extinguishes  the  debt  in  solido  only  for  the 
part  and  portion  of  the  debtor  or  of  the  creditor. 

Art.  2100.  [2096.] — The  creditor,  Who  consents  to  the  division  of 
the  debt  with  regard  to  one  of  the  codebtors,  still  has  an  action  in 
solido  against  the  others,  but  under  the  deduction  of  the  part  of  the 
debtor  whom  he  has  discharged  from  the  debt  in  solido. 

Art.  2101.  [2097.] — The  creditor,  who  receives  separately  the 
part  of  one  of  the  debtors,  without  zeserving  in  the  receipt  the  debt 
in  solido  or  his  right  in  general,  renounces  the  debt  tji  solido,  only 
with  regard  to  that  debtor. 

The  creditor  is  not  deemed  to  remit  the  debt  in  solido  to  the  debtor 
when  he  receives  from  him  a  sum  equal  to  the  portion  dua  by  him, 
unless  the  receipt  specifies  that  it  is  for  his  part 

The  same  is  to  be  observed  of  the  mere  demand  made  of  one  of 
the  codebtors,  for  his  part,  if  the  latter  has  not  acquiesced  i|j  the 
demand  or  if  a  judgment  has  not  been  given  against  him. 

Art.  2102.  [2098.] — The  creditor,  who  receives  separately  and 
without  reservation  the  portion  of  one  of  the  codebtors  in  the  arrear- 
ages or  interest  of  the  debt,  loses  bis  claim  in  solido  only  as  to  the 
arrearages  and  interest  due,  and  not  as  to  those  th^t  mdy  in  fnture 
become  due,  nor  as  to  the  capita),  unless  the  separate  payment  has 
been  continued  during  ten  successive  years. 

Art.  2103.  [2099.] — ^The  obligation  contracted  in  solido  towards 
the  creditor,  is  of  right  divided  amongst  the  debtors,  who,  amongst 
themselves,  are  liable  each  only  for  his  part  and  portion. 

Art.  2104.  [2100.] — If  one  of  the  codebtors  in  solido  pays  the 
whole  debt,  he  can  claim  from  the  others  no  more  than  the  part  and 
portion  of  each. 

If  one  of  them  be  insolvent,  the  loss  occasioned  by  his  insolvency 
must  be  equally  shared  amongst  all  the  other  solvent  codeotors  and 
him  who  has  made  the  payment. 

Art.  2105.  [2101]. — In  case  the  creditor  has  renounced  his  action 
in  solido  against  one  of  the  debtq;rs,  and  one  or  more  of  the  other 
codebtors  become  insolvent,  the  portion  of  the  insolvent  shall  be 
made  up,  by  equal  contribution,  by  all  the  c  ^tors,  and  even  those 
precedently  discharged  from  the  debt  by  the  creditor  in  solido,  shall 
contribute  their  part. 

Art.  2106.  [2102.] — If  the  affair  for  which  the  debt  has  been  con- 
tracted in  solido,  concern  only  one  of  the  coSbligors  in  solido,  that 
one  is  liable  for  the  whole  debt  towards  the  other  codebtors,  who, 
with  regard  to  him,  are  considered  only  as  his  securities. 

Art.  2107.  [2103.] — There  are  many  contracts  in  which  the  obli- 
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gation  19  declared  by  law  to  be  in  solido^  without  any  express 
stipulation  to  that  effect;  these  will  be  found  in  the  different 
diapters  which  treat  of  such  contracta 

Section  7. 

Of  ObligcUions  Divisible  and  IndivisiJtie. 

Abt.  2108.  [2104.] — An  obligation  is  divisible  or  indivisible, 
according  as  it  has  for  its  object,  either  a  thing  which,  in  its 
delivery  or  a  fact  which,  in  its  execution,  is  or  is  not  susceptible 
of  division,  either  material  or  intellectual. 

Abt.  2109.  [2105.] — The  obligation  is  indivisible,  though  the 
thing  or  the  fact  which  is  the  object  of  it,  be  by  its  nature  divisible, 
if  the  light,  in  which  it  is  considered  in  the  obligation,  does  not 
admit  of  its  being  partially  executed. 

Abt.  2110.  [2106.] — ^The  stipulation  in  sdido  does  not  give  to  tho 
obligation  the  character  of  indivisibility. 

§1. 

VW  THE  EFFECTS  OF  THE  DIVISIBLE   OBUOATIOK. 

Abt.  2111.  [2107.] — ^An  obligation  susceptible  of  division  must  be 
executed  between  the  creditor  and  the  debtor,  as  though  it  were 
indivisible.  The  divisibility  is  applicable  only  with  regard  to  their 
heirs,  who  can  demand  of  the  debt,  or  who  are  hable  to  pay  of  it^ 
only  the  part  which  they  hold,  or  for  which  they  are  liable,  as  repre- 
senting the  creditor  or  the  debtor. 

Art.  2112.  [2108.] — To  the  principle  laid  down  in  the  preceding 
article,  there  is  an  exception  with  regard  to  the  heirs  of  the  debtor. 

1.  In  case  the  debt  be  on  a  mortgage. 

2.  When  it  is  of  a  determinate  object 

3.  When  the  debt  is  alternative  of  things  at  the  option  of  the 
creditor,  one  of  which  is  indivisible. 

4.  When  one  of  the  heirs  is  alone  charged,  by  the  title,  with  the 
execution  of  the  obligation. 

5.  When  it  results,  either  from  £he  nature  of  the  engagement,  or 
from  the  thing  which  is  its  object,  or  from  the  end  proposed  by  the 
contract,  that  it  was  the  intention  of  the  parties  that  the  debt  should 
not  be  partially  discharged. 

In  the  three  former  cases,  the  heir  who  is  in  possession  of  the 
thing  due,  or  of  the  property  mortgaged  for  the  debt,  may  be  sued 
for  tiie  whole  on  the  thing  due,  or  on  the  property  mortgaged,  but 
lie  has  recourse  against  the  coheirs. 

In  the  fourth  case,  the  heir  is  alone  charged  with  the  debt;  and  in 
the  fifth  case,  every  one  of  the  heirs  may  suso  be  sued  for  the  whole; 
bnt  the  one  sued  has  his  recourse  against  the  coheirs. 
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%  n. 

09  ffHB  EFFECTS  OF  THE  U^DlViSIBLE  OBUOinORE* 

Art.  2113.  [2109.] — ^Every  one  of  those  who  have  conjointly  oon- 
tracted  an  indivisible  debt,  is  liable  to  the  whole,  even  though  the 
obligation  was  not  contracted  in  solido. 

Art.  2114.  [2110.] — The  case  is  the  same,  with  regard  to  the  heirs 
of  him  who  has  contracted  such  an  obligation. 

Abt.  2116.  [2111.] — ^Every  beir  of  the  creditor  may  require  the 
execution  of  the  indivisible  obligation. 

He  can  not  alone  remit  the  whole  of  the  debt;  he  can  not  alon)» 
receive  the  price  instead  of  the  thing.  If  one  of  the  heirs  has  alone 
remitted  the  debt,  or  received  the  price  of  the  thing,  his  coheir  cati 
not  demand  the  indivisible  thing  without  making  idlowance  for  the 
portion  of  the  coheir  who  has  remitted  the  debt  or  has  received 
the  price. 

Abt.  2116.  [2112.] — ^The  heir  of  the  debtor,  being  sued  for  the 
whole  of  the  obligation,  may  ask  for  a  delay  to  make  his  coheirs 
parties  to  the  suit,  unless  the  debt  be  of  such  a  nature  that  it  can 
be  discharged  only  by  the  heir  sued,  against  whom,  in  that  case, 
judgment  may  be  given,  he  having  recourse  lor  indemnificatioQ 
against  his  coheirs. 

Section  8. 

0/  Obligations  with  Fend  Clauses. 

Art.  2117.  [2113.] — A  penal  clause  is  a  secondary  obligation, 
entered  into  for  the  purpose  of  enforcing  the  performance  of  a 
primary  obligation. 

Art.  2118.  [2114] — A  penal  obligation  necessarily  supposes  two 
distinct  contracts,  one  to  do  or  to  give  that  which  is  the  principal 
object  of  the  contract,  the  other  to  give  or  do  something,  if  the 
principal  object  of  the  agreement  be  not  carried  into  effect. 

Art.  2119.  [2115.] — The  penal  clause  has  this  in  common  with  a 
conditional  obh'gation,  that  the  penalty  is  due  only  on  condition  that 
the  first  part  of  the  contract  be  not  performed.  But  it  differs  from 
it  in  this,  that  in  penal  contracts  there  must  be  always  a  prindpal 
obligation,  independent  of  the  penalty,  while,  in  conditional  con- 
tracts, there  is  no  obligation,  unless  the  condition  happens. 

Art.  2 120.  [2 116.] — The  penalty  being  stipulated  merely  to  enforce 
the  performance  of  the  principal  o'oligalion,  it  is  not  incurred, 
although  the  principal  obligation  be  noc  performed,  if  there  be  a 
lawful  excuse  for  its  non-performance,  such  as  inevitable  accident^ 
or  irresistible  force. 

Art.  2121.  [2117.  J — ^But  if  the  form  of  the  contract  l)e  changed, 
and  only  one  obligation  entered  into  subject  to  a  condition,  then  the 
obligor  takes  all  risks  upon  himself,  and  the  penalty  becomes  tbd 
principal  obligation,  and  may  be  recovered,  if  the  condition  be  not 
performed,  although  there  may  have  been  inevitable  accidents  to 
prevent  it 
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Abt.  2122.  [2118.] — ^The  oases  provided  for  by  the  two  last  pre- 
teding  articles  may  always  be  modified,  like  all  other  obligations^ 
by  exprei^s  stipulations.  A  contract  to  build  a  honse  by  a  certain 
day,  and  if  it  is  not  built,  to  pay  one  thousand  dollars,  is  an  example 
of  a  penal  obligation,  in  which  the  obligor  would  be  excused  from 
paying  the  penalty,  if  iuevitable  accident  had  plevented  him  from 
building. 

A  contract  to  pay  one  tfiousand  dollars,  if  the  building  be  not 
finished  at  a  stipulated  time,  is  a  conditioned  obligation,  and  gives  a 
right  to  the  penalty,  if,  from  whatever  c^use,  the  condition  be  not 
performed. 

Abt.  2123.  [2119.] — ^The  nullity  of  the  principal  obligation  involves 
that  of  the  peual  clause. 

The  nullity  of  the  latter  does  not  involve  that  of  the  principal 
oblation. 

Abt.  2124  [2120.] — The  creditor,  instead  of  exacting  the  penalty 
stipulated  from  the  debtor  who  is  in  default,  may  sue  for  the  execu- 
tion of  the  principal  obligation. 

Abp.  2125.  [2121.] — The  penal  clause  is  the  compensation  for  the 
damages  which  the  creditor  sustains  by  the  non-execution  of  the 
principal  obligation. 

He  can  not  demand  the  principal  and  ^he  penalty  together,  unless 
the  latter  be  stipulated  for  the  mere  delay. 

.  Art.  2126.  [2122.] — Whether  the  principal  obligation  contain,  or 
do  not  contain,  a  term  in  which  it  is  to  be  fulfilled,  the  penalty  is 
forfeited  only  when  he  who  has  obligated  himsell  either  to  deliver, 
to  take,  or  to  do,  is  in  default. 

Art.  2127.  [2123] — The  penalty  may  be  modified  by  the  judge, 
when  the  principal  obligation  has  been  partly  esLCCUted,  except  in 
-case  of  a  contrary  agreement. 

Abt.  2128.  [2124.] — ^When  the  primitive  obligation,  contracted 
with  a  penal  clause,  is  of  an  indivisible  thing,  the  penalty  is  incurred 
by  the  contravention  of  any  one  of  the  heirs  of  the  debtor;  and  it 
may  be  exacted,  either  wholly  agaiuHt  him  who  has  contravened  the 
obligation,  or  against  every  one  of  the  coheirs  for  his  part  and 
portion,  and,  in  case  of  mortgage  for  the  whole,  they  having  tbeir 
remedy  against  him  who  has  caused  the  penalty  to  be  incurred. 

Art.  2129.  [2125] — ^When  the  primitive  obligation  contracted 
under  a  penalty  is  divisible,  the  penalty  is  incurred  only  by  that  one 
of  the  debtor's  heirs  who  contravened  the  obligation,  and  only  for 
the  part  for  which  he  was  liable  in  the  principal  obligation,  no  action 
lying  agaitist  those  who  have  executed  it 

This  rule  has  an  exception,  when  the  penal  dausa  having  been 
added  in  the  intention  that  the  payment  should  not  be  made  par- 
tially, a  coheir  has  prevented  tCe  execution  of  the  obligation  for  the 
whole. 

In  tiiat  case  the  entire  penalty  may  be  exacted  of  him,  and  against 
the  oiher  coheirs  only  for  their  part;  but  the  latter  have  their 
jr^course  against  the  former. 
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CHAPTER  5. 

Of  (he  Manner  in  which  Obligations  may  be  ExHnguishetL 

Abt.  2130.  [2126. j — Obligations  are  eztingoished: 
By  payment 
By  novation. 
By  voluntary  remission. 
By  compensation. 
By  confusion. 
By  the  loss  of  the  thing. 
By  nullity  or  rescission. 

By  the  effect  of  the  dissolving  condition,  which  has  been  ezplainecl 
in  the  preceding  chapter. 
3j  prescription,  whidi  shall  be  treated  of  in  a  subsequent  tittew 

SEonoN  1. 

0/  FaymenL 

Art.  2131.  [2127.] — ^By  payment  is  meant,  not  only  the  delivery 
of  a  sum  of  money,  when  such  is  the  obligation  of  the  contract,  bat 
the  performance  of  that  which  tlld  parties  respectively  undertook, 
whether  it  be  to  give  or  to  do. 

Art.  2132.  [2128.] — He  who  is  bound  to  do,  or  not  to  do,  or  to 
give,  is  indifferently  called  the  obligor,  or  the  debtor;  and  he  to 
whom  the  obligation  is  made  is  in  like  manner  without  distinction 
called  the  obligee  or  the  creditor. 

O^  PAYMENT  OB  FEBFORMANOB  IN  GENERAIk 

Art.  2133.  [2129.] — Every  payment  presupposes  a  debt;  what 
has  been  paid  without  having  been  due,  is  subject  to  be  reclaimecL 

That  can  not  be  reclaimed  that  has  been  voluntarily  given  in 
discharge  of  a  natural  obligation. 

Art.  2134.  [2130.] — An  obligation  may  be  discharged  by  any 
person  concerned  in  it,  such  as  a  codbligor  or  a  surety. 

The  obligation  may  even  be  discharged  by  a  third  per^n  no  way 
concerned  in  it,  provided  that  person  act  in  the  name  and  for  the 
discharge  of  the  debtor,  or  that,  if  he  act  in  his  own  name,  he  be 
not  subrogated  to  the  rights  of  the  creditor. 

Art.  2135.  [2131.] — A  third  person  may,  for  the  Rdfantnge  of  the 
obligor,  put  the  obligee  in  default,  by  oflfering  to  perform  the  obliga- 
tion on  the  part  of  the  debtor,  even  without  his  knowledge;  but  it 
must  be  for  the  advantage  of  the  debtor,  and  not  merely  to  change 
the  creditor. 

Art.  2136.  [21^2.]— The  obligation  of  doing  can  not  be  discharged 
by  a  third  person  against  the  will  of  the  creditor,  when  it  is  the 
interest  of  the  latter  that  it  be  fulfilled  by  the  debtor  himself. 

Art.  2137.  [2133.]— But  where  the  act  to  be  done  may  as  well  bt 
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performed  by  a  third  x)er8on,  who  offers  fo  do  it,  as  by  the  obligor, 
then  it  may  be  discharged  by  this  third  person,  or  the  creditor  may 
be  pat  in  default  by  his  offer  to  perform  it,  always  under  the  con- 
dition that  some  advantage  may  result  to  the  debtor,  or  that  thd 
offer  be  made  at  his  request. 

Abt.  2138.  1 2134.] — If  the  debtor  give  a  thing  in  payment  of  his 
obUgation,  which  he  has  no  right  to  deliver,  it  does  not  discharge 
his  obligation,  and  the  owner  of  the  thing  given  may  reclaim  it  in 
the  hands  of  the  creditor,  unless  the  obligation  has  been  discharged 
by  the  payment  of  money,  or  the  delivery  of  some  of  those  things 
which  fgre  consumed  in  the  use,  and  the  creditor  has  used  them;  in 
which  cases  neither  the  money  nor  the  things  consumed  can  be 
reclaimed,  and  the  payment  will  be  good. 

Art.  2139.  [2135.] — ^If  money,  or  other  stolen  property,  be  given 
in  payment,  the  payment  is  not  good,  and  the  owner  may  recover 
the  amount  paid. 

Abt.  2140.  [2136.] — ^The  payment  must  be  made  to  the  creditor, 
or  to  some  person  having  a  j)ower  from  him  to  .receive  it,  or  who  is 
authorized  by  a  court,  or  by  law,  to  receive  it  tor  him. 

Payment  made  to  a  person,  not  havinc:  power  to  receive  it  for  the 
creditor,  is  valid,  if  the  credftor  has  ratified  it,  or  h«s  profited  by  it 
Art.  2141.  [2137.] — If  the  power  be  revoked,  either  expressly  or 
by  ttie  death  of  the  creditor,  payment  to  the  bearer  of  the  power 
will  discharge  the  debtor,  provided  he  were  ignorant  of  the  revoca- 
tion. 

Art.  2142.  [2138.] — A  power  to  receive  payment  is  revolted,  as 
well  by  such  change  in  the  state  of  the  creditor  as  renders  him 
incapable  himself  of  legally  receiving,  as  by  his  death  or 'express 
revocation;  if  he  should  become  interdicted,  or  (if  a  woman)  she 
should  be  married,  the  powers,  given  bcforo  these  changes  took 
place,  are  void. 

Art.  2143.  [2139.] — A  payment  made  to  an  attorney  at  law, 
employed  to  sue  for  the  payment,  will  discharge  the  debtor,  although 
the  attorney  be  not  specialiy  empowered  to  receive  the  debt. 

Art.  2144.  [2140.] — If  the  authority  of  him  who  gave  the  power 
ceases,  Ihe  power  is  revoked.  Thus  a  power  given  by  a  curator,  an 
executor  or  a  tutor,  is  no  longer  valid,  after  ho  ceases  to  exercise  his 
trust. 

Art.  2145.  [2141] — Payments  in  general  can  legally  be  made  only 
to  the  creditor,  or  some  one  empowered  by  him.  The  debtor,  how- 
ever, is  discharged  by  a  payment  made  in  good  faith  to  one  who  is 
really  not  the  creditor  nor  empowered  by  him,  in  the  following  cases: 

1.  When  the  debt  is  due  on  an  instrument  in  writing,  payable  to 
the  bearer,  or  payable  to  order,  and  indorsed,  or  if  not  payable  to 
the  bearer,  if  it  be  assigned  in  blank,  or  to  beaier,  and  the  payment 
is  made  to  one  in  pos'fession  of  the  original  evidence  of  the  dibt. 

2.  When  the  person,  to  whom  the  payment  has  been  made,  was 
at  the  time  in  possession  of  the  evidence  of  the  debt,  under  an  order 
of  a  conapetent  court,  as  syndic  or  tnistce  of  creditors,  a-*  curator, 
execator,  heir,  or  by  virtue  of  any  oflBce  or  other  trust,  that  appa- 
rently gives  him  the  power  to  receive  the  payment. 

8.  "When  the  debt  accrues  for  rents  or  other  incidents  of  the 
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administration  of  immovable  property,  or  for  the  wJe  or  expexUMt 
relative  to  movable  property,  of  which  the  person  is  in  possession  by 
virtue  of  any  of  the  titles  mentioned  in  the  lant  preceding  rale,  or 
where  he  has  been  in  the  uninterrupted  possession  of  such  immov- 
able property  for  more  than  one  year  nnder  any  other  title. 

Art.  2UG.  [2142.] — A  special  power  to  sell  includes  a  power  to 
receive  the  price,  unless  the  contrary  appear  from  the  power,  or 
unless  the  power  be  only  to  sell  on  a  credit,  in  which  case  the  attor- 
ney has  no  right  to  receive  the  pr  cc. 

Art.  2147.  [2143.1 — Payment  made  tolhe  creditor  is  not  valid,  if 
he  is  one  of  those  whom  ttie  law  has  placed  under  an  incapacity  to 
receive  it,  unless  the  debtor  prove  that  the  payment  was  applied  to 
some  object  of  utility  for  the  creditor;  it  is  not  8u£Elcient  if  it  was 
applied  merely  to  contribute  to  his  pleasure. 

Art.  2148.  [2144.] — ^But  if  the  incapacity  to  receive  the  payment 
arose  from  the  privation  of  civil  rights  by  the  effect  of  a  sentence, 
then  the  payment  is  not  good,  although  the  payment  were  applied  to 
the  utility  of  the  creditor. 

Art.  2149.  [2145.] — Payment  made  by  a  debtor  to  his  creditor,  to 
the  prejudice  uf  a  seizure  or  an  attachment,  is  not  valid  with  regard 
to  the  creditors  seizing  or  attaching;  these  may,  according  to  tiieir 
claims,  oblige  him  to  pay  anew,  and  he  has  in  that  case  alone 
recourse  against  the  creditor. 

Art.  2150.  [2146.] — ^The  creditor  can  not  be  constrained  to  receive 
any  otiier  thing  than  that  which  is  due,  although  the  value  of  the 
thing  tendered  be  equal,  or  even  greater. 

Art.  2151.  [2147.J — But  if  the  thing  agreed  to  be  delivered,  be  a 
specific  object,  and  it  be  destroyed  before  the  time  agreed  for  its 
delivery,  the  debtor  may  be  forced  to  give,  and  the  creditor  to  receive 
the  value  of  this  thing  in  money. 

Art.  2152.  [2148.] — In  the  case  provided  for  in  the  last  preceding 
article,  and  in  all  other  cases  where  the  value  of  the  thing  to  he 
delivered,  enters  into  the  measure  of  damages,  its  price,  or  that  sum 
for  which  others  of  the  like  quality  could  have  been  purchased  at  the 
time  agreed  on  for  the  delivery,  is  to  be  the  rule  for  calculating  the 
value;  or,  if  no  time  was  stipulated,  then  the  price,  at  the  tame  of 
the  demand,  must  be  referred  to. 

Art.  2153.  [2149.]— The  debtor  can  not  oblige  the  creditor  to 
receive  in  part  the  payment  of  a  debt,  even  divisible. 

Art.  2154.  [2150.] — ^But  if  the  sum  due  consists  of  several  different 
debts,  or  of  rents  falling  due  at  different  times,  the  debtor  may  force 
the  creditor  to  receive  the  payment  of  one  of  the  debts,  or  of  a  single 
term  of  the  rent;  but  a  creditor  is  not  obliged  to  receive  the  rent  of 
a  later  term,  when  there  is  a  former  due. 

Art.  2155.  [2151.1 — ^The  debtor  of  a  certain  and  determinate 
matter  is  discharged  by  the  delivery  of  the  thing  in  the  state  in 
which  it  is  in  at  the  time  of  delivery,  provided  that,  previously  to  tlte 
deterioration,  he  was  not  in  default. 

Art.  2166.  [21 52. J — If  the  debt  be  of  a  tbinff  which  is  determined 
only  by  its  species,  the  debtor,  in  order  to  nis  discharge,  is  not 
bound  to  deliver  it  of  the  best  kind,  but  ho  can  not  tender  it  of  the 
worst. 
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Abt.  2157.  [2153.] — ^The  payment  most  be  made  in  the  place 
specified  in  the  agreement.  If  the  place  be  not  thus  specified,  the 
payment,  in  case  of  a  certain  and  determinate  substance,  must  be 
made  in  the  place  where  was,  at  the  time  of  the  agreement,  the  thing 
whichftis  the  object  of  it. 

These  two  cases  excepted,  the  payment  must  be  made  at  the 
dwelling  of  the  debtor. 

Abt.  2158.  [2154] — The  expenses  attending  the  payment  are  at 
the  charge  of  the  debtor. 

§11 

OF  PAYICENT  WITH  SUBROGATION. 

Art.  2159.  [2155.] — Subrogation  to  the  right  of  a  creditor  in  favor 
of  a  third  person  who  pays  him,  is  either  conventional  or  legaL 
Abt.  21C0.  [2166.] — The  subrogation  is  conventional: 

1.  When  the  creditor,  receiving  his  payment  from  a  third  person, 
subrogates  him  in  his  rights,  actions,  privileges,  and  mortgages 
against  the  debtor;  this  subrogation  roust  be  expressed  and  made  at 
the  same  time  as  the  payroerft. 

2.  When  the  debtor  borrows  a  sum  for  the  purpose  of  paying  his 
debts,  and  intending  to  subrogate  the  lender  iu  the  rights  of  the 
creditor.  To  make  this  subrogation  valid,  it  is  nece«>sary  that  the 
act  of  borrowing  and  the  receipt  be  executed  in  presence  of  a  notary 
and  two  witnesses;  that,  in  the  act  of  borrowing,  it  be  declared  that 
the  sum  was  borrowed  to  malce  the  payment,  and  that  in  the  receipt 
it  be  declared  that  the  payment  has  been  made  with  the  money 
furnished  for  that  purpose  by  the  new  creditor.  That  subrogation 
takes  place  independently  of  the  will  of  the  creditor. 

Abt.  2161.  [2157.J — Subrogation  takes  place  of  right: 

1.  For  the  benefit  of  him  who,  being  himself  a  creditor,  pays 
another  creditor,  whose  claim  is  preferable  to  his  by  reason  of  his 
privileges  or  mortgages. 

2.  For  the  benefit,  of  the  purchaser  of  any  immovable  property, 
■who  employs  the  price  of  his  purchase  m  paying  the  creuitors,  to 
whom  this  property  was  mortgaged. 

3.  For  the  benefit  of  him  who,  being  bound  with  others,  or  for 
others,  for  the  payment  of  the  debt,  had  nn  int^erest  in  discharging  it. 

4.  For  the  benefit  of  the  beneficiary  heir,  who  has  paid  with  hiB 
own  funds  the  debts  of  the  succession. 

Abt.  2162.  [2168.] — The  subrogation  established  by  the  preceding 
articles,  takes  place  as  well  against  the  sureties,  as  against  the 
debtors.  It  can  not  injure  the  creditor,  since,  if  he  has  S^en  paid  but 
in  part,  he  may  exercise  his  right  for  what  remains  due,  in  preference 
to  him  Irom  whom  he  has  received  only  a  partial  payment. 
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%m. 

OF  THE  nfPUTATION   OF  PATMENTS. 

Abt.  2163.  [2159.1— The  debtor  of  several  debts  has  a  right  to 
deolare,  when  he  makes  a  p^m^nt,  what  debt  he  means  to  discharge. 

Abt.  2164  ^2160.] — ^The  debtonof  a  debt,  which  bears  interest  or 
produces  rents,  can  not,  without  the  consent  of  the  creditor,  impute 
to  the  reduction  of  the  capital  tnj  payment  he  may  make,  when 
there  is  interest  or  rent  due. 

Every  payment  which  does  not  extinguish  both  the  principal  and 
the  interest,  must  be  imputed  first  to  '*ie  payment  of  the  interest 

Art.  2165.  [2161.] — ^Wben  the  debtor  of  several  debts  haaa6cepted 
a  receipt,  by  whidh  the  creditor  has  imputed  what  he  has  received 
to  one  of  the  debts  specially,  the  debtor  can  no  longer  require  the 
imputation  to  be  made  to  a  different  debt,  unless  there  have  beqp 
fraud  or  surprise  on  the  part  of  the  creditor. 

Abt.  2166.  [2162.] — When  the  receipt  bears  no  imputation,  the 
payment  must  be  imputed  to  the  debt,  which  the  debtor  had  at  the 
time  most  interest  in  discharging,  of  those  that  are  equally  due; 
otherwise  to  the  debt  which  has  fallen  due,  tiiongh  less  burdensome 
than  those  which  are  not  yet  payable. 

If  the  debts  be  of  a  like  nature,  the  imputation  is  made  to  the 
debt  which  has  been  longest  due;  if  all  things  are  equal,  it  is  made 
proportionally. 

§IV. 

OF  TENDERS   OF  PAYMENT  AND  CONSIGNMENT. 

>  Art.  2167.  [2163.] — When  the  creditor  refuses  to  receive  his  pay- 
ment, the  debtor  may  make  him  a  real  tender;  and  on  the  creditor's 
refusal  to  accept  it,  he  may  consign  the  thing  or  the  sum  tendered. 

A  real  tender,  followed  by  a  consignment,  exonerates  the  debtor; 
it  has  the  same  effect,  with  regard  to  him,  as  a  payment,  when  it  is 
validly  made;  and  the  thing  thus  consigned  remains  at  the  risk  ol 
the  creditor. 

Art.  2168.  [2164.] — ^To  make  a  real  tendar  valid,  it  is  necessary: 

1.  That  it  be  made  to  the  creditor  iiaving  capacity  to  receive  it. 

2.  That  it  be  made  by  a  person  capable  of  payin^r. 

3.  That  it  be  for  the  whole  of  the  sum  demauabie,  of  the  arrear- 
ages of  interest  due,  for  the  liqaidated  costn,  and  lor  a  sum  towards 
the  costs  not  liquidated,  the  deficit  of  Avuicli  sum  is  hereafter  to  be 
made  np. 

4.  That  the  term  be  expired,  if  it  has  been  stipulated  in  favor  of 
the  creditor. 

5.  That  the  condition  on  which  the  debt  has  been  .contracted  be 
folfiUed. 

6.  That  the  tender  be  made  in  the  place  agreed  upon  for  the  p^f- 
ment,  or  that,  if  there  be  no  special  agreement  as  to  the  place  of 
payment,  it  be  made  either  to  the  creditor  himself,  or  at  his  dwc""'''* 
or  at  the  house  chosen  for  the  execution  of  the  agreementi 
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Abt.  2169.  [2165.]—  The  mode  in  whicfe  a  tender  and  consignment 
must  be  made,  ia  pointed  out  in  the  laws  regulating  the  practioe  of 
the  courts. 

§v. 

OP  THE  CESSION  T)P  PBOPERTT. 

Art.  2170.  [2166.] — ^The  surrender  of  property  is  the  relinqaish- 
ment  that  a  debtor  makes  of  all  hisi  property  to  his  creditors,  when 
he  finds  himself  unable  to  pay  his  debts. 

Abt.  2171.  [2167.] — The  surrender  of  property  is  voluntary  or 
forced. 

Abt.  2172.  [2167.] — ^The  voluntary  surrender  of  property  is  that 
which  is  made  at  the  desire  of  the  debtor  hnnself. 

The  forced  surrender  is  that  which  is  ordered  at  the  instance  of 
the  rrf  ditors  of  the  debtor,  or  of  some  of  them,  in  cases  provided 
for  bv  law. 

Art.  2173.  [2169.] — ^Both  those  kinds  of  surrender  are  subject  to 
formalities,  which  are  prescribed  by  special  laws. 

Abt.  2174.  [2170  J— The  voluntary  surrender  is  a  benefit  which 
the  law  grants  to  the  honest  but  unfortunate  debtor,  by  which  be  is 
permitted  to  secure  the  liberty  of  his  peiHou  by  surrendering,  in  a 
judicial  manner,  all  his  property  to  his  creditors,  any  stipulation  to 
the  contrary,  notwithstanding. 

Art.  2175.  [2171.]— The  surrender  does  not  give  the  property  to 
the  creditors;  it  only  gives  thom  the  right  or  selling  it  for  their 
benefit  and  receiving  the  income  of  it,  till  sold.  • 

Art.  2176.  [2172.] — Th^  creditors  can  not  refuse  the  surrender 
made  according  to  the  forms  ordained  by  law,  unless  in  case  of 
fraud  on  the  part  of  the  debtor. 

It  operates  the  discharge  of  the  restraint  cf  the  debtor's  person^ 
and  delivers  him  from  actual  imprisonment. 
It  also  suspends  all  kinds  of  judicial  process  against  the  debtor. 
Art.  2177.  [2173.] — A  cession  c»f  property  discharges  all  the  debts, 
which  the  debtor  placed  on  his  biian,  including  thoHO  arising  from 
offenses  and  quasi  offenses,  provided  a  majority  of  his  creditors  in 
number,  and  who  are  also  creditor^  f^r  more  than  the  half  of  tho 
whole  BTim  due  by  him,  agree  to  such  discharge.  But  if  such  consent 
be  not  obtained,  any  one  of  his  credijiors  may  afterwards  t'onte  a  new 
cession,  on  showing  that  the  debtor  has  acquired  property  over  and 
above  what  is  necessary  for  his  maintenance.    But  on  su  h  new 
cession,  the  creditors,  who  have  become  cuch  since  the  fir^t  cession, 
must  be  paid  in  preference  to  the  oth«  rs. 

Art.  2178.  [2174.] — As  the  debtor  preserves  his  ownership  of  the 
propt-rty  surrendered,  he  may  divest  t'ae  creditors  of  their  possejision 
of  the  same,  at  any  time  before  they  have  sold  it,  by  paying  the 
aftnoant  of  his  debts,  with  the  expens^^s  atUniding  the  cession. 

Art.  2179.  "[2175]. — Any -surplus  that  may  be  in  the  hands  of  the 
creditors,  or  their  syndics,  or  other  » gents,  aftor  paying  the  debts 
and  expenses,  must  be  paid  over  to  the  debtor. 

Akt.  8180.  [2176  ] — The  property  surrendered  forms  a  part  of 
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the  succession  of  the  debtor,  if  he  should  die  before  the  sale;  bnt 
the  creditors  are  entitled  to  retain  the  possession  and  to  sell,  in  the 
same  manner  as  they  were  before  the  death  of  the  debtor. 

Art.  2181.  [2177.] — The  creditors  of  those  in  whose  favor  a  cession 
or  surrender  of  property  has  been  made,  even  when  they  have  a 
general  mortgage,  can  not  enforce  it  against  the  property  surren- 
dered; but  they  may  seize  the  Cfedits  against  the  ceded  estate  on 
execution,  and  in  cases  where  such  proceeding  is  allowed,  may 
attach  them. 

Art.  2182.  [2178.] — ^The  creditors  can  never  prescribe  by  any 
lapse  of  time,  so  as  to  gain  the  ownership  of  the  property  ceded. 

Art.  2183.  [2179.] — ^The  debtor  is  not  obliged  to  comprehend  in 
his  surrender  any  property  that  is  not  subject  to  be  seized  and  sold 
on  ezecotion  against  him;  but,  with  this  exception,  all  his  property 
must  be  surrendered. 

Art.  2184.  [2180.] — ^All  sales  of  property  ceded  to  creditors  must 
be  made  at  the  same  terms  and  under  the  same  formalities  that 
property  seized  on  execution  is  sold;  but  the  sale  is  made  by  the 
syndics,  or  some  person  appointed  by  them,  at  publio  auction. 

Section  2. 

Of  Navalioru 

Art.  2185.  [2181.] — Novation  is  a  contract,  consisting  of  two 
stipulations;  one  to  extinguish  an  existing  obligation,  the  other  to 
substitute  a  new  one  in  its  place. 

Art.  2186.  [2182.] — ^To  constitute  a  novation,  there  must  be,  at 
the  time  it  is  made,  a  valid  obligation  on  which  it  can  operate;  if 
the  first  obligation,  which  it  is  intended  to  replace  by  the  new  one, 
be  void,  or  if  there  be  no  such  obligation,  then  the  new  obligation 
of  no  effect.  , 

Art.  2187.  [2183.] — ^The  pre^'xistent  obligation  must  be  extin- 
guished, otherwise  there  is  no  novation;  if  it  be  only  modified  in 
some  parts,  and  any  stipulation  of*  the  original  obligation  be  suffered 
to  remain,  it  is  no  novation. 

Art.  2188.  [2184. J — All  kinds  of  legal  obligations  are  subject  to 
novation. 

Art,  2189.  [2185.] — ^Novation  ta^es  place  in  three  ^fays: 

1.  When  a  debtor  contracts  a  new  debt  to  his  creditor,  which  new 
debt  is  substituted  to  the  old  one,  which  is  extiuguished. 

2.  When  a  new  debtor  is  substituted  to  the  old  one,  who  is  dis- 
charged by  the  creditor. 

3.  When  by  the  effect  of  a  new  engaofement,  a  new  creditor  is 
substituted  to  the  old  one,  with  regard  to  whom  the  debtor  is 
discharged. 

Ajtr.  2190.  [2186.] — ^Novation  can  be  made  only  by  persons 
capable  of  contracting;  it  iR  not  presumed;  the  intention  to  make  it 
must  clearly  result  from  tLe  terms  of  the  agreement;  or  by  a  fd& 
discharge  of  the  original  dei>t. 

Art.  2191.  [2187.] — Novation  by  the  substitution  of  a  new  debtor 
may  take  place  without  the  concurrence  of  the  former  d^tor.    • 
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Abt.  2192.  [2188.] — The  delegation,  by  which  a  debtor  gives  to 
{he  creditor  another  debtor  «who  obliges  himself  towards  snch 
creditor,  does  not  operate  a  novation,  unless  the  creditor  has  ex- 
pressly declared  that  he  intends  to  discharge  his  debtor  who  has 
made  the  delegation. 

Abt.  2193.  [2189.] — The  creditor  who  has  discharged  the  debtor 
by  whom  a  delegation  has  been  made,  has  no  reeoorse  against  the 
debtor,  if  the  person  delegated  becomes  insolvent,  unless  that  act 
contains  an  express  reservation  to  that  purpose,  or  unless  the  dele- 
gated person  was  in  a  state  of  open  failure  or  insolvency  at  the  time 
of  the  delegation. 

Akt.  2194.  [2190.] — ^The  mere  indication  made  by  a  debtor  of  a 
person  who  is  to  pay  in  his  place,  does  not  operate  a  novation. 

The  same  is  to  be  observed  of  the  mere  indication  made  by  the 
creditor  of  a  person  who  is  to  receive  for  him. 

Art.  2195.  [2191.] — ^The  privileges  and  mortgages  of  the  former 
credit  are  not  transferred  to  that  which  is  subutituted  to  it,  unless 
the  creditor  lias  expressly  reserved  them. 

Art.  2196.  [2192.] — When  novation  takes  place  by  the  substitu- 
tion of  a  new  debtor,  the  original  privileges  and  mortgages  of  the 
credit  can  not  be  transferred  on  the  property  of  the  new  debtor.     . 

Art.  2197.  [2193.] — When  novation  takes  place  between  the 
creditor  and  oue  of  the  debtors  in  solido,  the  privileges  and  mort- 
gages of  the  former  credit  can  be  reserved  only  on  the  property  of 
nim  who  contracts  the  new  debt. 

Art.  2198.  [2194.] — By  the  novation  made  between  the  creditor 
and  one  of  the  debtors  in  solidOt  the  codebtors  are  discharged. 

The  I  o  /ation  that  takes  place  with  regard  to  the  principal  debtor, 
discbarges  the  sureties. 

Nevertheless,  if  the  creditor  has  required,  in  the  first  case,  the 
accession  of  the  codebtors,  or  in  the  second,  that  of  the  sureties,  the 
former  cieiit  subsists,  if  the  codebtors  or  the  sureties  refuse  to 
accede  to  the  new  arrangement. 

•  Seohon  3. 

0/  the  Remimon  of  the  Dd>L 

Art.  2199.  [2195.] — ^The  remis^on  of  the  debt  is  either  conven- 
tional^ when  it  is  expressly  granted  to  the  debtor  by  a  creditor 
either  having  a  capacity  to  alienate; 

Or  tacit,  when  the  creditor  voluntarily  sufcrenders  to  his  debtor 
the  original  title  under  private  signature  which  establishes  the 
obligation. 

Art.  2200.  [2196.] — The  surrender  of  the  original  title  under 
private  signature  to  one  of  the  debtors  in  solido,  forms  a  presump- 
tion of  the  remission  of  the  debt,  or  of  its  payment,  m  favor  of  his 
codebtors;  but  proof  may  be  adduced  to  the  contrary. 

Abt.  2201.  [2197.] — The  release  or  remission  of  a  debt  is  pre- 
sumed always  to  have  been  accepted  by  the  debtor,  and  it  can  not 
be  revoked  by  the  creditor. 

Abt.  2202.  [2198.] --The  delivery,  to  the  debtor  of  the  authenti- 
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cated  copy  of  a  notarial  act,  by  which  the  obligation  is  created, 
does  not  alone  form  a  presumption  of  the  release  of  the  debt,  but  it 
may,  when  accompanied  by  other  pvoof,  form  such  presumption. 

Abt.  2203.  [2199.] — ^The  remission  or  conventional  discharge  in 
favor  of  one  of  the  codebtors  in  solido,  discharges  all  the  others, 
unless  the  creditor  has  expressly  reserved  bis  right  against  the 
latter. 

In  the  latter  case,  he  can  not  claim  the  debt  without  making  a 
deduction  of  the  part  of  him  to  whom  he  has  made  the  remission. 

Abt.  2204.  [2200.] — ^The  remission  of  the  thing,  given  as  a  pledge, 
does  not  suffice  to  raise  a  presumption  of  the  remission  of  the  debt 

Abt.  2205.  [2201.] — The  remission  or  even  conventional  discharge 
granted  to  a  principal  debtor,  discharges  the  sureties. 

That  granted  to  the  sureties  does  not  discharge  the  principal 
debtor. 

That  granted  to  one  of  the  sureties  does  not  discharge  the  others. 

Abt.  2206.  [2202.1  —What  the  creditor  has  received  from  one  of 
the  sureties,  in  discnarge  of  his  suretyship,  must  be  imputed  to  the 
debt,  and  goes  towards  the  discbarge  of  the  principal  debtor  and  the 
other  sureties. 

Section  4. 

Of  CompensatiorL 

Abt.  2207.  [2203.] — ^When  two  persons  are  indebted  to  each  other, 
there  takes  place  between  them  a  compensation  that  extinguishes 
both  the  debts,  in  the  manner  and  cases  hereafter  expressed. 

Abt.  2208.  [2204.] — Compensation  takes  place  of  course  by  the 
mere  operation  of  law,  even  unknown  to  the  debtors;  the  two  debts 
are  reciprocally  extinguished,  as  soon  as  they  exist  simultaueoasly, 
to  the  amount  of  their  respective  sums. 

Art.  2209.  [2205.] — Compensation  takes  place  only  between  two 
debts,  having  equally  for  their  object  a  sum  of  money,  or  a  certain 
quantity  of  consumable  things  of  one  and  the  same  kind,  and  which 
are  equally  liquidated  and  demandable. 

The  days  of  grace  are  no  obstacle  to  the  compensation. 

Art.  2210.  [^207.  | — Compensation  takes  place,  whatever  be  the 
causes  of  either  of  the  debtn,  excepo  in  case: 

1.  Of  a  demand  of  restitution  of  a  thing  of  which  the  owner  has 
been  unjustly  deprived. 

2.  Of  a  demand  of  restitution  of  a  deposit  and  of  a  loan  for  use. 

3.  Of  a  debt  whicK  has,  for  its  cause,  aliments  declared  not  liable 
to  seizure. 

Art.  2211.  [2208.] — ^The  surety  may  oppose  the  compensation  of 
what  the  creditor  owes  to  the  principal  debtor. 

But  the  principal  debtor  can  not  oppose  the  comp>ensation  of  what 
the  creditor  owes  to  the  surety. 

Neither  can  the  debtor  in  solido  oppose  the  compensation  of  what 
the  creditor  owes  to  his  codebtor. 

Abt.  2212.  [2209.]— The  debtor,  who  has  accepted  purely  and 
simply  the  transfer  which  a  creditor  heus  made  of  bis  rights  to  a 
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third  person,  can  no  longer  oppose  to  the  latter  the  compensation 
which,  before  the  acceptance,  he  might  have  opposed  to  the  former. 

As  to  the  transfer  which  has  not  been  accepted  b^  the  debtor,  but 
which  has  been  notified  to  him,  it  hinders  only  the  compensation  of 
credits  posterior  to  that  notification. 

Abt.  2213.  [2210.J — ^When  the  two  debts  are  not  payable  at  one 
and  the  same  place,  the  compensation  of  them  can  not  be  opposed, 
without  allowing  for  the  expense  of  the  remittance. 

Abt.  2214.  [2211.] — Wlien  there  are  several  compensable  debts, 
dae  by  the  same  person,  the  same  roles  are  observed  for  the  com- 
pensation, as  are  established  for  imputation  in  article  2166. 

Art.  2215.  [2212.] — Compensation  can  not  take  place  to  the  pre- 
judice of  the  rights  acquired  by  a  third  person;  therefore,  he  who, 
being  a  debtor,  is  become  creditor  since  the  attachment  made  by  a 
third  person  in  his  hands,  can  not,  in  prejudice  to  the  person  seizing, 
oppose  compensation. 

Art.  2216.  [2213.] — He  who  has  paid  a  debt  which  was  of  right 
extinguished  by  compensation,  can  no  louger,  in  exercising  the  credit 
which  he  has  not  offered  in  compensation,  avaU  himself,  to  the  pre« 
judice  of  a  third  person,  of  the  pi^ileges  and  mortgages  that  were 
attached  to  it,  unless  he  had  a  just  cause  to  be  ignorant  of  the  credit 
which  was  to  compensate  his  debt 

Section  5* 

Of  Con/usicnu 

Art.  2217.  [2214.] — When  the  qualities  of  debtor  and  creditor 
are  united  in  the  same  person,  there  arises  a  confusion  of  right, 
which  extinguishes  the  obligation. 

Art.  2218.  [2215.] — ^The  confusion  which  takes  place  by  the  con- 
currence of  the  qualities  of  creditor  and  principal  debtor  in  the  same 
person,  avails  the  sureties  of  the  principal  debtor. 

That  which  takes  place  by  the  concurrence  of  the  qualities  of 
creditor  and  surety  in  the  same  person,  does  not  operate  the  extinc- 
tion of  the  principal  obligation. 

That  which  takes  place  in  the  person  of  the  debtor,  avails  his  co* 
debtors  in  solido,  only  for  the  portion  in  which  he  was  debtoib 

Section  6. 

0/  the  Loss  of  the  Thing  Due. 

Abt.  2219.  [2216.] — ^When  the  certain  and  determinate  substance, 
which  was  thd  object  of  the  obligation,  is  destroyed,  is  rendered 
unsalable,  or  is  lost,  so  that  it  is  absolutely  not  known  to  exist,  the 
obligation  is  extinguished,  if  the  thing  has  been  destroyed  or  losi^ 
without  the  fault  of  the  debtor,  and  before  he  was  in  default 

Sren  when  the  debtor  is  in  default,  if  he  has  not  taken  upon  him« 
self  fortuitous  accidents,  the  obligation  is  extinguished,  in  case  the 
thing  might  have  equally  been  destroyed  in  the  possession  of  the 
creditor,  if  it  had  been  delivered  to  him* 
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The  debtor  is  bound  to  prove  the  fortaitons  accident  he  alleges. 

In  whatever  manner  a  tLing  stolen  may  have  been  destroyed  or 
lost,  its  loss  does  not  discharge  the  person  who  oarrid  it  o£^  from  the 
obligation  of  restoring  its  value. 

Abt.  2220.  [2217.] — ^Wben  the  thing  is  destroyed,  rendered 
unsalable,  or  lost,  without  the  fault  of  the  debtor,  he  is  bound,  if  he 
has  any  claim  or  action  for  indemnification,  on  account  of  that  thiof^i 
to  make  over  the  same  to  the  creditor. 

Section  7. 

Of  (he  Action  of  Nullity  or  of  Bescission  of  Agreements. 

Art.  2221.  [2218.] — In  all  cases,  in  which  the  action  of  nullity  or 
of  rescission  of  an  agreement,  is  not  limited  to  a  shorter  period  by 
particular  law,  that  action  may  be  brought  within  ten  years. 

That  time  commences  in  case  of  violence,  only  from  the  day  on 
which  the  violence  has  ceased;  in  case  of  error  or  deception,  hom 
the  day  on  which  either  was  discovered,  and  for  acts  executed  by 
married  women  not  authorized^  from  the  day  of  the  dissolution  of 
the  marriage  or  of  the  separation. 

With  regard  to  acts  executed  by  persons  under  interdiction,  the 
time  commences  only  from  the  day  that  the  interdiction  is  taken  off; 
and  with  regard  to  acts  exeouted  by  minors,  only  from  the  day  on 
which  they  become  of  age. 

Art.  2222.  [2219.] — A  simple  lesion  gives  occasion  to  rescission, 
in  favor  of  a  minor  not  emancipated,  against  all  soris  of  engage- 
ments; and  in  favor  of  a  minor  emancipated,  against  all  engagements 
exceeding  the  bounds  of  his  capacity,  as  is  laid  down  under  the  title: 
Of  Minors,  of  their  Tutorship  and  Emancipation. 

Art.  2223.  [2220.] — A  minor  is  not  restituable  (can  not  be 
relieved  against  his  engagements)  on  the  plea  of  lesion,  when  it 
proceeds  only  from  a  casual  and  unforseen  event 

Art.  2224.  [2221.] — The  mere  declaration  ol  majority  made  by  a' 
minor,  is  no  obstacle  to  his  restitution. 

Art.  2225.  [2222.] — A  minor,  carrying  on  commerce,  or  being  an 
artisan,  is  not  restituable  against  the  engagements  into  which  he  has 
entered  in  tk«  way  of  his  business  or  art 

Art.  22^«  [2223.] — A  minor  is  not  restituable  against  the  engage- 
ments stipyuil&ted  in  his  marriage  contract,  if  they  were  entered  into 
with  the^con^nt  or  in  the  presence  of  those  whose  consent  is 
requisite  for  the  validity  of  his  marriage. 

Art.  2227.  [2224.]-— He  is  not  restituable  against  the  obligations 
resulting  from  his  offenses  or  quasi  ofifenses. 

Art.  2228.  [2225.] — He  can  not  make  void  the  engagement  whidi 
he  bad  subscribed  in  his  minority,  when  once  he  has  ratified  it  in  his 
majority,  whether  that  engagement  was  null  in  its  form,  or  whether 
it  was  only  subject  to  restitution. 

Art.  2229.  [2226]. — When  minors,  persons  under  interdiction,  or 
married  women  are  admitted,  in  these  qualities,  to  the  benefit  of 
restitution  against  their  engagements,  the  reimbursement  of  what 
may  have  been  paid,  in  consequence  of  those  engagements^  dmiBS 
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minority,  interdiction,  or  marriage,  can  not  be  required  of  them^ 
imleBS  it  be  proved  that  what  was  paid,  accrued  to  their  benefit 

Abt.  2230.  [2227.  J — Persons  of  the  age  of  majority  can  not  receive 
the  benefit  of  restitution  on  account  of  lesion,  except  in  cases  and 
under  conditions  specially  expressed  by  law. 

Abt.  2231.  [2228.] — When  the  formalities  required  with  regard 
to  minors  or  persons  under  interdiction,  either  for  the  alienation  of 
immovable  property,  or  in  a  partition  of  a  succession,  have  been 
complied  with,  they  are  CDnsidered,  as  to  these  acts,  as  though  they 
had  executed  them,  being  of  full  age  or  before  interdiction* 

CHAPTER  6. 
Of  the  Procf  of  OUigaliona  and  of  thai  of  Payment 

Abt.  2232.  [2229.] — He  who  claims  the  execution  of  an  obligation 
must  piove  it 

On  the  other  hand,  he  who  contends  that  he  is  exonerated,  must 
prove  the  payment  or  the  fact  which  has  produced  the  extinction  of 
the  obligation. 

Abt.  2233.  [2230].-^The  rules  which  concern  the  literal  proof,  tho 
testimonial  proof,  the  presumption,  and  the  confession  of  the  pari^i 
ore  explained  in  the  following  sections. 

Section  L 

Cf  the  Literd  Proof 

§1- 

of  axjthentio  acts. 

• 

Abt.  2214.  [2231.] — ^The  aiUheniic  act,  as  relates  to  contracts,  is 
that  which  has  been  execated  before  a  notary  public  or  other  officer 
authorized  to  execute  such  functions,  in  presence  of  two  witnesses, 
free,  male,  and  aged  at  least  of  fourteen  years,  or  of  three  witnesses, 
if  the  party  be  blind.  If  the  party  does  not  know  how  to  sign,  the 
notary  must  cause  him  to  affix  his  mark  to  the  instrument. 

All  proces  verbals  of  sales  of  succession  property,  signed  by  the 
sheriff  or  other  person  making  the  same,  by  the  purchn^er  and  two 
witnesses,  are  authentic  acts. 

Aet.  2235.  [2232.] — ^An  act  which  is  not  authentic,  through  the 
incompetence  or  the  incapacity  ol  the  officer,  or  through  a  defect  of 
form,  avails  as  a  private  writing,  if  it  be  signed  by  the  partiea 

Abt.  2236.  [2233.]— The  authentic  act  is  full  proof  of  the  agree- 
ment coutained  in  it,  against  the  contracting  parties  and  their  heirs 
or  assigns,  unless  it  be  declared  and  proved  a  forgery. 

Abt.  2237.  [2234] — ^The  acknowledgment  of  payment,  made  in  an 
authentic  act,  can  not  be  contested,  under  pretense  of  the  exception 
of  non  numerate  pecunid,  which  is  hereby  abolished. 

Abt.  2238.  [2235.] — An  act,  whether  authentic  or  under  private 
35 
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Bignatnre,  is  proof  between  the  parties^  even  of  what  is  there 
expressed  only  in  enunciRtive  t<^rms,  provided  the  enunciation  have 
a  direct  reference  to  the  disposition. 

Enunciations  f ore-go  to  the  disposition^  can  serve  only  as  a  com- 
mencement of  proof. 

Art.  2239.  [2236.] — Counter  letters  can  have  no  effect  against 
creditors,  or  bona  fide  purcbaseis;  they  are  vaUd  as  to  ail  others. 

§n. 

OF  ACTS  UNDER  PRIVATE   SIGNATURE. 

Art.  2240.  [2237.] — All  acts  may  be  executed  uncTer  private 
signature,  except  such  as  positive  laws  have  ordained  to  be  passed 
in  presence  of  a  notary. 

Art.  2241.  [2208.] — It  is  not  necessary  that  those  acts  be  written 
by  the  contractinpj  parties,  provided  they  be  s'gned  by  them. 

Art.  2242.  f22Si).] — An  act  under  private  signature,  acknowl- 
edged by  the  party  against  whom  it  is  adduced,  or  legally  held  to  be 
acknowledged,  has,  between  those  who  have  subscribed  it^  and  their 
heirs  and  assiprns,  the  same  credit  as  an  authentic  act 

Art.  2243.  No  bill  of  exchange,  promissory  note  or  other  instru- 
ment for  the  payment  of  money,  made  within  this  State,  shall  be 
received  as  evidence  of  a  debt,  when  the  whole  sum  shall  be  expressed 
in  figures,  unless  the  same  shall  bo  accompanied  by  proof  tliat  it  was 
given  for  the  sum  therein  expressed.  The  cents  or  fractional  parts 
of  a  dollar  may  be  in  figures. 

Art.  2244.  [2240.] — The  person  ao^ainst  whom  an  act  under  pri- 
vate signature  is  produced,  is  obhged  formally  to  avow  or  disavov 
his  signature. 

The  heirs  or  assigns  may  simply  declare  that  they  know  not  the 
handwriting  or  tlie  signature  of  the  person  they  represent 

Art.  2245.  [2241.] — If  the  party  disavow  the  signature,  or  the 
heirs  or  other  representatives  declare  that  they  do  not  know  it,  it 
must  be  proved  by  witnesses  or  comparison,  as  in  other  cases. 

Art.  2246.  [2242.] — Sales  or  exchanges  of  immovable  property 
by  instruments  made  und^^r  private  signature,  are  valid  against  bom 
fide  purchasers  and  creditors  only  from  the  day  on  which  they  are 
registered  in  the  manner  required  by  law. 

Art.  2247.  [2248.] — Sales  or  exchanges  of  movable  property  are 
void  against  bona  fide  purchasers  and  creditors  unless  possr^ssion  is 
given  before  such  bona  fide  ]  urchaser  or  creditor  acquires  his  right 
by  possession.  What  a  delivery  of  possession  is  depends  on  the 
nature  of  the  propcity;  it  mny  be  constructive  or  actual;  the  deUv- 
ery  of  the  key  of  a  store  in  which  it  is  contained,  or  an  order 
accepted  by  the  person  in  whosft  custody  it  is  held,  if  at  the  order 
of  the  vendor,  is  good  evidence  of  delivery. 

7    Art.  2248.  [22 14. J — The  books  of  merchants  can  not  be  given  in 
evidence  in  their  favor;  they  are  good  evidence  against  them,  bat  if- 
used  as  evidence,  the  whole  must  l)e  taken  together. 

Art.  2249.  [2245.] — Domestic  books  and  papers  are  no  proof  in 
favor  of  him  who  has  written  them;  they  are  proofs  against  him: 
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L    Lq  all  Cases  where  they  formally  declare  a  payment  received. 

2.  When  they  contain  an  express  mention  that  the  minnte  was 
made  to  sapply  the  want  of  a  title  in  favor  of  him  for  whose  advan- 
tage they  declare  that  an  obligation  was  made. 

Art.  2260.  [2246.] — ^What  is  written  by  the  creditor  at  the  foot, 
in  the  mai'gin,  or  on  the  back  of  the  title,  that  has  always  remained 
in  his  possession,  though  it  be  neither  signed  nur  dated  by  him,  is 
good  evidence  when  it  tends  to  establish  the  discharge  of  the  debtor. 

In  like  manner,  what  is  written  by  the  creditor  on  the  back,  in  the 
margin,  or  at  the  foot  of  the  duplicate  of  a  title,  or  of  a  receipt,  is 
evidence,  provided  that  duplicate  be  in  the  hands  of  the  debtor. 

§IIL 

or  KEGISTIIY. 

Art.  2251.  It  shall  be  the  duty  o!  all  notaries  public  within  this 
State,  without  the  limits  of  the  city  of  New  Orleans,  to  deposit  in  ^ 
the  office  of  the  parish  recorder  of  the  parish  in  which  they  may  be 
respectively  commissioned  within  fifteen  days,  at  farthest,  after  the 
same  shall  have  been  passed,  the  original  of  all  acts  passed  before 
them,  and  in  the  order  of  their  respective  dates,  first  making  a  care- 
ful record  of  said  acts  in  their  record  books.  The  foregoing  pro- 
vision shall  not  be  so  construed  as  embracing  inventories  or  parti- 
tions, or  any  othc  r  act  required  by  law  to  be  performed  by  notaries 
or  parish  recorders  under  any  order  of  court;  but  the  original  of 
all  such  acts,  without  being  recorded,  shall  be  returned  to  the  court 
from  which  the  order  is  issued. 

All  notaries  without  the  limits  of  the  city  of  New  Orleans,  who 
may  contravene  the  provisions  of  this  article,  shall  be  liable  to  a 
fine  of  one  hundred  dollars  for  each  infraction  of  the  same,  to  be 
recovered  before  any  court  of  comp  tent  jurisdiction,  one-half  for 
the  benefit  of  the  informer,  as  well  as  ail  such  damages  as  the 
parties  may  suffer  thereby. 

Art.  2252.  .  The  acte  of  notaries,  when  deposited  in  the  oflSce  of 
the  parish  recorder,  shall  form  a  part  of  the  archives  of  his  ofiice, 
and  shall  be  immediately  recorded  by  him  as  follows:  If  the  act 
contains  a  conveyance  of  immovable  property  without  a  mortgage, 
in  a  book  of  conveyances,  if  it  contains  a  conveyance  of  immovable 
property,  together  with  a  mortgage,  in  the  aforesaid  book  of  con- 
veyances, and  also  in  a  book  of  conventional  mortgages. 

Abt.  2253.  [2250.] — The  record  of  an  act  under  private  signature, 
purporting  to  be  a  sale  or  exchange  of  real  property,  shall  not  have 
effect  against  creditors  or  \bona  fide  purchasers,  unless,  previous  to 
its  being  recorded,  it  was  acknowledged  by  the  party,  or  proved  by 
the  o  ath  of  one  of  the  subscribing  witnesses,  and  the  certificate  of 
each  acknowledgment  be  signed  by  the  parish  recorder,  a  notary^ 
or  a  justice  of  the  peace,  and  recorded  with  the  instrument. 

Akt.'  2254.  It  shall  be  the  duty  of  the  recorder  to  indorse  on  the 
back  of  each  act  deposited  with  him  the  time  it  was  received  by 
him,  and  to  record  the  same  without  delay  in  the  order  in  whidi 
they  were  received;  and  such  acts  shall  have  effect  against  third 
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persons  only  from  the  date  of  their  being  deposited  in  tiie  office  of 
the  parish  recorders. 

Art.  2255.  It  shall  be  the  duty  of  the  notaries  in  New  Orleans  to 
cause  every  deed  of  sale,  donation,  or  any  other  sort  of  conveyance 
of  immovable  property,  passed  before  them  respectively,  even  when 
the  parties  shsdl  a^ree  to  dispense  therewith,  to  be  registered  at  the 
office  of  register  of  conveyances  for  the  parish  of  Orleans,  within 
forty-eight  hours  after  the  passage  of  said  acts,  and  this  under  the 
penalty  of  five  hundred  dollars  fine,  to  be  recovered  before  any 
court  of  competent  jurisdiction,  for  the  use  and  profit  of  the  Charity 
Hospital,  and  also  under  the  penalty  of  being  liable  for  all  damages 
which  the  parties  may  suffer  through  the  neglect  of  said  notary  to 
register  the  acts. 

Art.  2256.  It  shall  be  the  duty  of  the  register  of  conveyances  to 
affix  to  the  act  to  be  enregistered  a  certificate  that  he  has  euregia- 
tered  the  same. 

Art.  2257.  It  shall  be  the  duty  of  the  register  of  conveyances  of 

,  the  parish  of  Orleans,  to  keep  his  office  in  hb  central  a  situation  as 

possible,  and  in  a  brick  house,  and  to  keep  bis  record  books  open  to 

the  inspection  of  all  persons,  and  to  deLver  to  them  certificates  of 

the  inscriptions  that  may  have  been  made,  if  they  require  the  sama 

Such  certificates,  when  signed  by  the  register  and  sealed  with  the 
seal  of  office,  which  it  shall  be  the  duty  of  the  register  to  keep, 
shall  be  received  in  courts  of  justice  in  evidence  in  the  same  manner 
as  all  other  public  acts. 

Art.  2258.  The  register  is  authorized  to  open  as  many  records  at 
a  time  as  may  be  necessary;  they  shall  be  numbered  and  paraphed 
by  a  judge  of  the  district.  He  shall  register  all  acts  of  transfer  of 
immovable  property  passed  in  the  parish  of  Orleans,  which  shall  be 
presented  to  him,  in  the  order  in  which  said  acts  shall  have  been 
delivered  to  him,  to  be  registered. 

Art.  2259.  In  the  parish  of  Orleans,  when  the  act  of  transfer  of 
property  shall  have  been  passed  before  a  notary  public,  it  shall  be 
sufficient  that  the  registering  of  the  act  be  made,  on  a  certificate 
being  presented  from  the  notary,  who  sha^  have  passed  the  act 
containing: 

1.  The  date  of  the  act,  and  the  place  where  it  was  passed. 

2.  The  names,  surnames  and  qualities  of  the  contracting  parties. 

3.  A  description  of  the  immovable  property- which  has  been  trans- 
ferred, with  all  necessary  details. 

4.  The  price  of  the  transfer,  whether  paid  in  ready  money,  or  on 
time,  and  in  the  latter  case  what  the  terms  and  conditions  are. 

Art.  22G0.  In  the  parish  of  Orleans,  whenever  an  act  of  transfer 
shall  have  been  passtd  under  private  signature,  the  register  shall 
register  it  in  toto,  with  an  act  ascertaining  the  signatures,  if  the  con- 
tracting parties  wish  the  registry  of  the  act  to  be  accompanied  with 
an  act  ascertaining  their  signatures 

Art.  2261.  Whenever  an  act  under  private  signature  shall  be 
taken  to  the  register  to  be  recorded,  as  required  by  the  preceding 
article,  he  may,  if  thereunto  requested  by  the  parties,  take  an 
acknowledgment  of  their  signatures,  which  acknowledgment  ahall 
be  recorded  with  the  act  under  priviftte  signature. 
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Abt.  2262.  In  tihe  parish  of  Orleans,  acts,  whether  they  are  passed 
before  a  notary  public  or  otherwise,  shall  have  no  effect  against  third 
persons,  bat  from  the  date  of  their  being  deposited  in  the  office  of 
the  register  of  conveyances. 

Abt.  22G3.  Whenever  a  notary  shall  neglect  to  send  to  the  reg- 
ister of  conveyances  an  extract  of  tlie  act  by  him  passed,  the 
register  is  authorized,  on  the  production  of  an  authentic  copy  of 
the  act,  to  record  only  an  extract  thereof,  containing  the  same 
clauses  as  are  required  to  be  contained  in  the  extracts  which  notaries 
are  authorized  to  deliver. 

Art.  2264.  No  notarial  act  concerning  immovable  property  shall 
have  any  effect  against  third  persons,  until  the  same  shall  have  been 
deposited  in  the  office  of  the  parish  recorder,  or  register  of  con- 
veyances of  the  parish  where  such  immovable  property  is  situated. 

Abt.  2265.  All  sales  of  immovable  property  made  by  any  sheriff 
or  other  officer,  by  virtue  of  any  execution  or  other  order  of  court; 
all  marriage  contracts  made  within  this  State,  tending  in  any  wise 
to  convey,  transfer,  assure  or  affect  the  estates  of  the  parties,  or 
being  only  intended  to  ascertain  the  dotal  rights  of  the  wife,  or  that 
her  marriage  portion  is  liable  to  some  reserves,  or  stipulated  to  be 
paraphernal  or  extradotal  property;  and  all  final  judgments  affect- 
ing immovable  property  shall  be  recorded  in  the  parish  where  the 
immovable  property  is  si.uated. 

Abt.  2266.  All  sales,  contracts  and  judgments  affecting  immovable 
property,  which  shall  not  be  so  recorded,  shall  be  utterly  null  and 
void,  except  between  the  parties  thereto.  The  recording  may  be 
made  at  any  time,  but  shall  only  affect  third  persons  from  the  time 
of  the  recording. 

The  recording  shall  have  effect  from  the  time  when  the  act  is 
deposited  in  the  proper  office,  and  indorsed  by  the  proper  officer. 

IV. 

OF  COPIES   OF  TITLES. 

Abt.  2267.  It  shall  be  the  duty  of  the  recorder  or  other  officers 
having  charge  thereof,  to  grant  copies  of  the  original  acts  deposited 
with  them,  under  their  signatures  and  seals  of  office. 
.  When  the  original  acts  are  authentic,  such  copies  shall  be  con« 
8idered  legal  evidence  of  their  contents. 

CJopies  of  official  bonds,  duly  certified  by  the  officer  in  whose 
officio  they  are  required  to  be  filed,  shall  always  be  admissible  in 
evidence. 

Abt.  2268.  [2247. J — The  copies  of  the  acts,  which  are  certified 
tme  copies  from  the  originals  by  the  notaries  who  are  the  deposita- 
xies  of  such  originals,  make  proof  of  what  is  contained  in  the 
originals,  unless  it  be  proved  that  such  copies  are  incorrect. 

Art.  2269.  [2248.] — When  the  original  title  or  record  is  no  longer 
in  being,  a  copy  is  good  proof,  and  supplies  the  want  of  the  original, 
when  it  is  certified  as  being  conformable  to  the  record,  by  the  notary 
-who  has  received  it,  or  by  one  of  his  successors,  or  by  any  other 
public  officer,  with  whom  the  record  was  deposited  and  who  had 
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antboriiy  to  give  certified  copies  of  it,  provided  the  loss  of  the 
original  be  previously  proved. 

Art.  2270.  [^249.]— Whon  an  orginal  title,  by  authentic  act,  or 
by  private  signature  duly  acknowL  dged,  has  been  recorded  in  any 
public  office,  by  an  officer  duly  authorized,  either  by  the  laws  of  this 
State,  Or  of  the  United  States,  to  make  such  record,  the  copy  of  such 
record,  duly  authenticated,  shall  be  received  in  evidence,  on  proving 
the  lo^s  of  the  original,  or  showing  circumstances  supported  by  the 
oath  of  the  party,  to  render  such  loss  probable. 

§v. 

OP  RECOQNrnVB  AND   CONFIRMATIVE   ACnS. 

Abt.  2271.  [2251. J — Bocognitive  act^  do  not  dispense  with  the 
exhibition  of  Uie  primordial  title,  unless  its  tenor  be  there  specially 
set  forth.  • 

Whatever  they  contain  over  and  above  the  primordial  title,  or 
different  from  it,  is  of  no  efiect 

Nevertheless,  if  there  be  several  recoofuitions  conformable,  sup- 
ported by  possession,  one  of  them  being  dated  thirty  years  back,  tne 
creditor  may  dispense  with  the  exhibition  of  the  primordial  title. 

Art.  2272.  [2252.] — ^The  act  of  confiriiiation  or  ratidcation  of  an 
obligation,  agamst  which  the  law  admits  the  action  of  nulhty  or 
rescission,  is  valid  only  when  it  contains  llie  substance  of  that 
obligation,  the  mention  of  ttie  motive  of  the  action  of  rescission, 
'and  the  intention  of  supplying  the  defect  on  which  that  action  is 
founded. 

In  default  of  an  act  of  confirmation  or  ratification,  it  is  sufficient 
that  the  oblig'ation  be  voluntarily  executed,  subsequently  to  the 
period  at  which  the  obligation  could  have  been  yahdly  conlirmed  or 
ratified.  * 

The  confirmation,  ratification,  or  voluntary  execution  in  due  form, 
and  at  the* period  iixed  by  law,  involves  a  renunciation  of  the  means 
ai^d  exceptions  that  might  be  opposed  to  the  act,  without  prejudice, 
'  however,  to  the  right  of  persons  not  parties  to  it. 

Art.  2273.  [2253. J — The  donor  can  not,  by  any  confirmative  act, 
supply  the  defects  ot  a  donation  irder  vivos  null  in  form;  it  must  be 
executed  again  in  legal  form. 

Art.  2274.  [2254.] — The  confirmation,  ratification,  or  voluntary 
execution  of  a  donation  by  the  heirs  or  assigns  of  the  donor,  after 
his  dect'a  e,  invoivi^s  their  reuunciatiou  to  oppose  either  defects  of 
form  or  any  other  exceptions. 

Section  2, 

0/  Testimonial  Proof. 

Art.  2275.  [2255.] — Every  trauHfer  of  immovable  property  mwi 
be  in  writing;  but  if  a  verbal  sale,  or  otner  disposition  of  such 
property,  be  made,  it  shall  be  good  against  the  vendor,  as  well  as 
against  the  vendee,  who  confesses  it  when  mterrogated  ou  oath,  pro- 
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Tided  actual  delivery  has  been  made  of  the  immovable  property  thus 
sold. 

Art.  2276.  [2256. 1 — Neither  shall  parol  evidence  be  admitted 
against  or  beyond  what  is  contained  in  the  acts,  nor  on  what  may 
have  been  said  bofore,  or  at  the  time  of  making  them,  or  since. 

Art.  2277.  [2257.] — All  agreements  relative  to  moVable  property, 
and  all  contracts  for  the  payment  of  money,  where  the  value  does 
not  exceed  five  hundred  dollars,  which  are  not  reduced  to  writing, 
may  be  proved  by  any  other  competent  evidence;  such  contracts  or 
agreements,  above  five  hundred  dollars  in  value,  must  be  proved  at 
least  by  one  credible  witviess,  and  other  corroborating  circumstances. 

Abt.  2278.     Parol  evidence  shall  not  be  received: 

1.  To  prove  any  acknowledgment  or  promise  to  pay  any  judg- 
ment, sentence  or  decree  of  any  court  of  competent  jurisdiction, 
either  in  or  out  of  this  State,  for  the  purpose  or  in  order  to  take 
such  judgment,  sentence  or  decree  out  of  prescription,  or  to  revive 
the  same  nfter  prescription  has  run  or  been  completed. 

2.  To  prove  any  acknowledgment  or  promise  of  a  party  deceased, 
to  pay  any  debt  or  liability,  in  order  to  take  such  debt  or  liability 
out  of  prescription,  or  to  revive  the  same  after  prescription  has  run 
or  bi  en  completed. 

3.  To  prove  any  promise  to  pay  the  debt  of  a  third  person. 

4.  To  prove  any  acknowledgment  or  promise  to  pay  any  debt  or 
liability  evidenced  by  writing,  when  prescription  has  already  run. 

But  in  all  the  cases  mentioned  in  this  article,  the  acknowledgment 
or  promise  to  pay  shall  be  proved  by  written  evidence  signed  by  the 
party,  virho  is  alleged  to  have  made  the  acknowledgment  or  promise, 
or  by  his  specially  authorized  agent  or  attorney  iu  face. 

Art.  2279.  [2258.] — When  an  instrument  in  writing,  containing 
obligations  which  the  party  wishes  to  enforce,  has  been  lost  or 
destroyed,,  by  accident  or  force,  evidence  may  be  given  of  its  con- 
tents, provided  the  party  show  the  loss,  either  by  direct  testimony, 
or  by  such  circumstances,  bupported  by  the  oith  of  the  party,  as 
render  the  loss  probable;  and  iu  this  case,  the  judge  may,  if  required, 
order  reasonable  security  to  be  given  to  indemnify  the  party  against 
the  appearance  of  the  instrument,  in  case  circumstances  render  it 
necessary. 

Art.  2280.  [2259.1 — ^  every  case,  where  a  lost  instrument  is 
made  the  foundation  of  a  suit  or  defense,  it  must  appear  that  the 
loss  has  been  advertised,  within  a  reasonable  time,  in  a  public  news- 
paper, and  proper  means  taken  to  recover  the  possession  of  the 
instrament 

Art.  2281.  [2260.] — ^The  competent  witness  of  any  covenant  or 
fact,  whatever  it  may  be,  in  civil  matters,  is  a  person  of  proper 
understanding. 

The  husband  can  not  be  a  witness  for  or  against  his  wife,  nor  the 
wife  for  or  against  her  husband;  but  in  any  case  where  the  husband 
or  wife  may  be  joined  as  plaintilfi  or  defendanis  and  have  a  separate 
interest,  they  shall  be  competent  witnesses  for  or  agonst  their 
separate  interest  therein. 

Art.  2282.  [2261.] — The  circumstance  of  the  witness  b  ^\ng  a  rela- 
tion, a  party  to  the  cause,  interested  in  tue  result  of  the  suit,  or  in 
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the  actual  servi'^^  or  salary  of  one  of  the  parties,  is  not  a  Boffioient 
cause  to  consider  the  witness  as  incompetent,  but  may,  according  to 
circumstances,  diminish  the  extent  of  his  credibility. 

Art.  2283.  [2262.] — No  attorney  or  counsellor  at  law  shall  give 
evidence  of  any  thing  that  has  been  confided  to  him  by  his  client, 
without  the  consent  of  such  client;  but  his  being  employed  as  a 
counsellor  or  attorney,  doos  not  disqualify  him  from  bein^  a  witness 
in  the  cause  in  which  he  is  employed. 

Section  3L 

Of  Presumptions. 

Abt.  2284  [2263.] — ^Presumptions  are  consequences  which  the 
law  or  the  judge  draws  from  a  known  fact  to  a  fact  unknown. 

§1. 

OF  PRESUMPTIONS   ESTABLISIIED  BT  LAWW 

Art.  2285.  [2264  ] — ^Legal  presumption  is  that  which  is  attached 
by  a  special  law,  to  certain  acts  or  to  certain  facts;  such  are: 

1.  Acts  which  the  law  declares  null,  as  presumed  to  have  been 
made  to  evade  its  provisions,  from,  their  very  quality. 

2.  Cases  in  which  the  law  declares  that  tbe  ownership  or  dis- 
charge results  from  certain  determinate  circumstances. 

8.    The  authority  which  the  law  attributes  to  the  thing  adjudged. 

Art.  2286.  [2265.]— The  authority  of  the  thing  adjudged  takes 
place  only  with  respect  to  what  was  the  object  of  the  judgments 
The  thing  demanded  must  be  the  same;  the  demand  must  be  founded 
on  the  same  cause  of  action;  the  demand  roust  be  between  the 
same  parties,  and  formed  by  them  against  each  other  in  the  same 
quality. 

Art.  2287.  [2266.] — Legal  presumption  dispenses  with  all  other 
proof,  in  favor  of  him  for  whom  it  exists. 

No  proof  is  admitted  ao^ainst  the  presumption  of  the  law,  when, 
on  the  strength  of  that  presumption,  it  annuls  certaui  acts,  or  refuses 
a  judicial  action,  unless  it  has  reserved  the  contrary  proo^  and 
saving  what  will  be  said  on  the  judicial  confession. 

§n 

OF  PRESUMPTIONS  NOT   ESTABLISHED  BT  lAWt 

Art.  2288.  [2267.] — Presumptions,  not  established  by  law,  aw 
left  to  the  judgment  and  discretion  of  the  judge,  who  ought  to  admit 
none  but  weighty,  precise  and  consistent  presumptions,  and  only  in 
cases  where  the  law  admits  testimonial  proof,  unless  the  act  bO 
attacked  on  account  ol  fraud  or  deceit 
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Section  4. 
Of  (he  Confession  of  the  Party. 

Abt.  2289.  [2268.] — ^Tbe  confession,  -which  i*  opposed  to  a  parly, 
IB  either  ex&ajadicial  or  judicial. 

Abt.  2290.  [2269.] — ^The  allegation  of  an  eztrajadicial  confession, 
merely  verbal,  is  useless  in  all  cases  of  a  demand,  in  support  of 
which  testimonial  proof  would  be  inadmissible. 

Abt.  2291.  [2270  ] — ^Tho  judicial  confession  is  the  declaration 
which  the  party,  or  his  special  attorney  in  fact,  makes  in  a  judicial 
proceeding. 

It  amounts  to  full  proof  against  him  who  has  made  it. 

It  can  not  be  divided  against  him. 

It  can  not  be  revoked,  unless  it  be  proved  to  have  been  znade 
through  an  error  in  fact. 

It  can  not  be  revoked  on  a  pretense  of  an  error  in  law 


TITLE  V 


OP  QUASI  CONTRACTS,  AND  OF  OFFENSES  AND  QUASI  OFFENSES. 

Abt.  2292.  [2271.] — Certain  obligations  are  contracted  without 
any  agreement  either  on  the  part  of  the  person  bound,  or  of  him  in 
whose  f  ivor  the  obligation  takes  place. 

Some  are  imposed  by  the  sole  authority  of  the  laws,  others  from 
an  act  done  by  the  party  obliged,  or  in  his  favor. 

The  first  are  such  engagements  as  result  from  tutorship,  curator- 
ship,  neighborhood,  common  property,  the  acquisition  of  an  inheri- 
tance»  and  other  cases  of  a  like  nature. 

The  obligations,  which  arise  from  a  fact,  personal  to  him  who  is 
bound,  or  relative  to  him,  result  either  from  quasi  contracts,  or  from 
offenses  and  quasi-o£fc;nses. 

OHAPTEB  1. 

Of  Quasi  Contacts 

Section  1. 

General  Frovisiona. 

Abt.  2293.  [2272]. — Quasi  contracts  are  the  lawful  and  purely 
Tolmxtary  act  of  a  man,  from  which  there  results  any  obligation 
whatever  t(\  a  third  person,  and  sometimes  a  reciprocal  obligation 
between  the  parties. 

36 
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Abt.  2294.  [2273.] — All  acts,  from  which  there  results  an  obliga- 
tion without  any  agreement,  in  the  manner  expressed  in  the  preced- 
ing article,  form  quasi  contracts.  But  there  are  two  principal  kinds 
which  give  rise  to  them,  to  wit:  The  transaction  of  another's  busi- 
ness, and  the  payment  of  a  thing  not  due. 

SscnoN  2. 

Of  the  Quad  Contract  remUwg  from  the  management  of  ano&ier'i 

affairs. 

Abt.  2295.  [2274] — ^When  a  man  undertakes,  of  his  own  accord, 
to  manage  the  affairs  of  another,  whether  the  owner  be  acquainted 
with  the  undertaking  or  ignorant  of  it,  the  person  m  saming  the 
agency  contracts  the  tacit  engagement  to  continue  it  and  to  complete 
it,  until  the  owner  shall  be  in  a  condition  to  attend  to  it  himself;  he 
assumes  also  the  payment  of  the  expenses  attending  the  business. 

He  incurs  all  the  obligations  which  would  result  from  an  express 
agency  with  which  he  might  have  been  invested  by  the  proprietors. 

Akt.  2296.  [2275.] — He  who  has  taken  upon  himself  the  manage- 
ment of  some  particular  a££&\r  is  not  bound  to  manage  others  uncon- 
nected with  that. 

Aut.  2297.  [2276.] — The  duties  he  has  undertaken  do  not  cease 
even  if  the  person,  f<*  whom  he  acis,  die  previous  to  the  business 
being  terminated;  they  continue  until  the  heir  can  take  upon  himself 
the  direction  of  it 

Art.  2298.  [2277.]— In  managing  the  business,  he  is  obliged  to 
use  all  the  care  of  a  prudent  administrator. 

Yet,  where  circumstances  of  friendship  or  of  necessity  have 
induced  a  person  to  undertake  the  management,  that  consideration 
may  authonzo  the  judge  to  mitigate  the  damages  which  may  arise 
from  the  faults  or  the  negligence  of  the  manager. 

Art.  2299.  [2278.] — ^Equity  obliges  ihe  owner,  whose  business  has 
been  well  mauuged,  to  comply  wiiii  the  engagements  contracted  by 
the  manager,  in  his  name;  to  indemnify  the  manager  in  all  the  per- 
sonal engagements  he  has  contracted;  and  to  reimt)urse  him  all 
useful  and  necessary  expenses. 

AftT.  2300.  [^293.] — All  persons,  such  even  as  are  incapable  of 
consent,  may,  by  the  quasi  contract,  reaulfing  from  the  ivct  of  a  third 
person,  become  either  the  object  or  the  subject  of  an  obligation; 
Because  the  use  of  reason,  although  necesHury  on  the  part  of  the 
person  whose  act  forms  the  quasi  contract,  is  not  requisite  in  those 
by  whom,  or  in  who.e  favor,  the  obligauonii  rotiulting  from  the  act| 
are  contracted. 

Section  3. 

Of  the  Payment  of  a  Thing  not  Due. 

Abt.  2301.  [2279.] — He  who  receives  what  is  not  due  to  him, 
whether  he  receives  it  through  error  or  knowingly,  obliges 
to  restore  it  to  him  from  whom  he  has  unduly  received  it^ 
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Art.  2302.  [2280.] — lie  who  has  paid  through  mistake,  believing 
himself  a  debtor,  may  reclaim  what  he  has  paid. 

Art.  2303.  [2281.] — To  acquire  th.s  right,  it  is  necessary  that  the 
thing  paid  be  not  due  in  aoy  manner,  either  civilly  or  naturally.  A 
natural  obligation  to  pay  wUl  be  sufficient  to  prevent  the  recovery. 
Art.  2304.  [2282.] — A  thing  not  due  is  that  which  is  paid  on  the 
opposition  of  an  obhgation  which  did  not  exists  or  from  which  a 
person  has  been  released. 

Ajj(f.'2305.  [2283.] — That  which  has  been  paid  in  virtue  of  a  void 
title  is  also  considered  as  not  due. 

Art.  2306.  [2284.] — The  payment  from  which  we  might  have  been 
relieved  by  an  exception  that  would  extinguish  the  debt,  affords 
ground  for  claiming  restitution . 

Art.  2307.  [2285.] — But  this  exception  must  be  such  that  it  shall 
extinguish  even  all  natural  obligation.  Thus  he  who,  having  the 
power  to  plead  prescription,  shall  have  made  payment,  can  not  claim 
restitution. 

Art.  2308.  [228G.] — It  is  considered  that  a  thing  has  been  paid, 
when  not  due,  if  the  payment  was  made  by  virtue  of  an  agreement^ 
the  effect  of  wliich  is  suspended  by  a  condition,  the  event  of  which 
is  uncertain. 

Art.  2309  [2287.] — ^This  principle  must  not  bo  extended  to  things 
due  on  a  day  certain,  nor  to  conditions  which  muot  certainly 
happen.  ^ 

Art.  2310.  [2288  ] — He  who,  through  mistake  has  paid  the  debt 
of  another  to  whom  he  believed  himself  indebted,  has  a  claim  to 
restitution  from  the  creditor. 

This  right  ceases,  if,  in  consequence  of  the  payment,  the  creditor 
has  destroyed  or  parted  with  his  title;  but  the  recourse  still  remains 
to  the  person  pay.ng  against  the  true  debtor. 

Art.  2311.  [2289.] — If  there  be  any  want  of  good  faith  on  the 
part  of  him  who  hns  received,  he  is  bound  to  restore  not  only  the 
capital,  but  also  the  interest  on  the  proceeds  from  the  day  of  the 
payment. 

Art.  2312.  [2200.] — If  the  thing  unduly  received  is  an  immov- 
able property  or  a  corporeal  movable,  he  who  has  received  ir,  is 
bound  to  restore  it  in  kind,  if  it  remain,  or  its  value,  if  it  be 
destroyed  or  injured  by  his  fault;  he  is  even  answerable  for  its  loss 
by  fortuitous  event,  if  he  has  received  it  in  bad  faith. 

Ajtr.  1313.  [2291.] — If  he  who  has  received  bona  fi'h,  has  sold  the 
thing,  he  is  bound  to  restore  only  the  price  of  the  sale. 

If  be  has  received  in  bad  faith,  he  is  bound  besides  this  restitution 
to  indemnify  fully  the  person  who  has  paid. 

Art.  2314.  [2292.] — He  to  whom  property  is  restored  roust  refund 
to  the  person  who  possessed  it,  even  in  b  id  faith,  all  he  had  necea- 
expended  for  the  preservation  of  the  property. 


CHAPTER  2. 
Of  Offenses  and  Quasi  Offenses. 
Abt.  2316.  [2294.] — ^Every   act   whatever  of  man    that    causes 
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damage  to  another  obliges  him  by  whose  fault  it  happened  to  repair 
it;  the  right  of  this  action  shall  sarvive  in  case  of  death  in  favor  of 
the  minor  children  and  widow  of  the  deceased  or  either  of  them, 
and  in  default  of  these  in  favor  of  the  surviving  father  and  mother 
or  either  of  them,  for  the  space  of  one  year  from  the  death. 

Akt.  2316.  [2295.] — Every  person  is  responsible  for  the  damage 
he  occasions  not  merely  by  his  act,  but  by  his  negligence,  his  impm- 
dence,  or  his  want  of  skill 

Abt.  2317.  •[2296.]^-We  are  responsible,  not  only  for  the  damage 
occasioned  by  our  own  act,  but  for  that  which  is  caused  by  the  act 
of  persons  for  whom  Wf^  are  answerable,  or  of  the  things  which  we 
have  in  our  custody.  This,  however,  is  to  be  under8tGK>d  with  the 
following  modifications. 

Art.  2318.  [2297.] — The  father,  or  after  his  decease,  the  mother, 
are  responsible  for  the  damage  occasioned  by  their  minor  or  uneman- 
cipated  children,  residing  with  them,  or  placed  by  them  under  the 
care  of  other  persons,  reserving  to  them  recoosse  against  those 
persons. 

The  same  responsibility  attaches  to  the  tutors  of  minora 

Art.  2319.  [2298.] — ^The  curators  of  insane  persons  are  answe^ 
able  for  the  damage  occasioned  by  those  under  their  care. 

Abt.  2320.  [2999.] — Masters  and  employers  are  answerable  for  tiie 
damage  occasioned  by  then  servants  and  overseers,  in  the  exercise 
of  the  functions  in  which  they  are  employed. 

Teachers  and  artisans  are  answerable  for  the  damage  caused  bj 
their  scholars  or  apprentices,  while  under  their  superiniendence. 

In  the  above  cases,  responsibility  only  attaches,  when  the  masters 
or  employers,  teachers  and  artisans,  might  have  prevented  the  act 
which  caused  the  damttge,  and  have  not  done  it. 

Art.  2321.  [2301.] — The  owner  of  an  animal  is  answerable  for  the 
damage  he  has  cauued;  but  if  the  animal  had  been  los  ,  or  had  strayed 
more  than  a  day,  he  may  discharge  himself  from  this  responsibility, 
by  abandoning  him  to  the  person  who  has  sustained  the  injury; 
except  where  the  master  has  turned  loose  a  dangerous  or  noxious 
animal,  for  then  he  must  pay  for  all  the  harm  done,  without  being 
allowed  to  make  the  abandonment. 

Akf.  2322.  [2302.]— The  owner  of  a  building  is  answerable  for 
the  damage  occasioned  by  its  ruin,  when  this  is  caused  by  neglect 
to  repair  it,  or  when  it  is  the  result  of  a  vice  in  its  original  con- 
struction. 

Am*.  2323.  [2303.] — ^The  damage  caused  is  not  always  estimated 
at  the  exact  value  of  the  thing  destroyed  or  injured;  it  may  be 
reduced  according  to  circumstances,  if  the  owner  of  the  thing  has 
exposed  it  imprudently. 

Art.  2324.  [2304.] — ^He  who  causes  another  person  to  do  aa 
unlawful  act,  or  assists  or  encourages  in  the  commission  of  it^  is 
answerable,  in  solido,  with  that  person,  for  the  damage  caused  bj 
Buch  acU 
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TITLE  VI. 


OF  TEE  MARRIAGE  CONTRACT,  AIW  OF  THE  RESPECTIVE  RIGHTS 
OF  THE  PARTIES  IN  RELATION  TO  THEIR  PROPERTY. 


CHAPTEB  L 
,     Oeneral  Dispositions. 

Abt.  2325.  [2305.] — ^In  relation  to  property,  the  law  only  regu- 
lates the  conjugal  association,  in  default  of  particular  agreements, 
which  the  parties  are  at  liberty  to  stipulate.as  they  please,  provided 
they  be  not  contrary  to  good  morals,  and  under  the  modifications 
hereafter  prescribed. 

Abt.  2326.  [2306.] — ^Husband  and  wife  can  in  no  case  ei^ter  into 
any  agreement  or  make  any  renunciation,  the  object  of  which  would 
be  to  alter  the  legal  order  of  descents,  either  with  respect  to  them- 
selves in  what  concerns  the  inheritance  of  their  children  or  posterity, 
or  with  respect  to  their  children  between  themselves,  without  any 
prejudice  to  the  donations  inter  vivos  or  mortis  causa,  which  may 
take  place  according  to  the  formalities  and  in  the  cases  determined 
by  this  Code. 

Abt.  2327.  [2307.] — Neither  can  husband  and  wife  derogate  by 
their  matrimonial  agreement  from  the  rights  resulting  from  the  power 
of  the  husband  over  the  person  of  his  wife  and  children,  or  which 
belong  to  the  husband  as  the  head  of  the  family,  nor  from  the  rights 
granted  to  the  surviving  husbSnd  or  wife  by  the  title:  Of  Father  and 
Child,  and  by  the  title :  Of  Minors,  of  their  Tutorship  and  Emancipation, 
nor  from  the  prohibitory  dispositions  of  this  Code. 

Art.  2328.  [2308.] — ^Every  matrimonial  agreement  must  be  made 
by  an  act  before  a  notary  and  two  witnessea 

Abt.  2329.  [2809.] — Every  matrimonial  agreement  can  be  altered 
by  the  husband  and  wife  jointly,  before  the  celebration  of  marriage; 
but  it  can  not  be  altered  after  the  celebration. 

Abt.  2330.  [2310.] — The  minor,  who  is  capable  of  contracting 
matrimony,  may  give  his  consent  to  any  agreements  which  this  con- 
tract is  susceptible  of;  and  the  agreements  entered  into  and  the 
donations  he  has  made  by  the  same,  are  valid,  provided  that,  if  he 
be  not  emancipated,  he  has  been  assisted  in  the  agreement  by  those 
persons  whose  consent  is  necessary  to  his  marriage. 

Abt.  2331.  [2311.] — The  most  ordinary  conventions  in  marriage 
contracts,  are  the  settiement  of  the  dowry  and  the  various  donations 
which  the  husband  and  wife  may  make  to  each  other,  either  recipro- 
cally or  the  one  to  the  other,  or  which  they  may  receive  from  others, 
in  consideration  of  the  marriage. 

Ai^  2332.  [2312.*]— The  partnership,  or  community  of  aquets  or 
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gains,  needs  not  to  be  stipnlated;  it  exists  by  operation  of  law,  in'all 
cases  where  there  is  no  stipulation  to  the  contrary. 

But  the  parties  may  modify  or  limit  it;  they  may  even  agree  that 
it  shall  not  exist. 

Art.  2333.  [231 3."! — ^From  the  variola  conventions  which  are 
customary  in  marriage  contracts,  or  which  are  a  consequence  of  the 
marriage,  result  various  distinctions  with  respect  to  the  property 
which  may  be  the  object  of  these  conventions. 

Aet.  2334.  [2314.] — The  property  of  married  persons  is  divided 
into  separate  property  and  common  property. 

Separate  property  is  that  which  either  party  brings  into  the  mar- 
riage, or  acquires  during  the  marriage  by  inheritance  or  by  donation 
made  to  him  or  her  particularly. 

Common  property  is  that  which  is  acquired  by  the  husband  and 
wife  during  marriage,  in  any  manner  different  from  that  above 
declared. 

Abt.  2335.  [2315.] — ^The  sei:arate  property  of  the  wife  is  divided 
into  dotal  and  extradotal. 

Dotal  property  is  that  which  the  wife  brings  to  the  husband  to 
assist  him  in  bearing  the  expenses  of  the  marriage  establishment 

Extradotal  property,  otherwise  called  paraphernal  property,  is 
that  which  forms  no  part  of  the  dowry. 

CHAPTER  2. 

Of  the  Various  Kiiids  of  Matrimonial  Agreements. 

Section  1. 

Of  Donations  Made  in  Consideration  of  Marriage. 

Aet.  2336  [2316.]— Husband  and  wife  may,  by  their  marriage 
contract,  make  reciprocally  or  one  to  the  other,  or  receive  from  other 
persons,  in  consideration  of  their  marriage,  all  kinds  of  doiiations, 
according  to  the  rules  and  under  the  modifications  prescribed  in  the 
title:  Of  donations  inter  vivos  and  mortis  causa. 

Section  2. 

Of  Dowry  or  Marriage  Portion. 

Art.  2337.  [2317.]— By  dowry  is  meant  the  effects  which  the  wife 
brings  to  the  husband  to  support  the  expenses  of  marriage. 

Art.  2338.  [2318.]— Whatever  in  the  marriage  contract  is  declared 
to  belong  to  the  wife,  or  to  be  g:iven  to  her  on  account  of  the  mar- 
riage by  other  persons  than  the  husband,  is  part  of  the  dowry,  unless 
there  be  a  stipulation  to  the  contrary. 

Art.  2339.  [2319.]— The  settlement  of  the  dowi7  may  include  all 
the  present  and  future  effects  of  the  wife,  or  her  present  effects  onlyi 
or  a  part  of  her  present  and  future  effects,  or  even  an  individual  object; 

The  constitution  in  general  terms  of  all  the  effects  of  the  wife 
does  not  include  her  future  effects. 
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Aut.  2340.  [2320 1 — Dowry  can  not  be  settled,  nor  can  it  even  be 
increased  during  the  marriage. 

Abt.  2341.  [2321.] — Dowry  can  be  settled  either  by  the  wife  her- 
S'^lf,  or  by  her  father  or  mother,  or  other  ascendants,  or  by  other 
relaHons,  and  even  by  strangers 

Art,  2342.  [2322.]-r-If  the  father  and  mother  settle  jointly  a  dowry, 
without  distingaishing  the  part  of  each,  it  shall  be  supposed  to  be 
constituted  by  equal  portions. 

If  the  dowry  be  settled  by  the  father  alone,  for  paternal  and 
maternal  rights,  the  mother,  although  present  at  the  making  of  the 
contract,  shall  not  be  bound;  but  the  father  alone  shall  remain 
answerable  for  the  whole  of  the  dowry. 

Abt.  2343.  [2323.] — If  the  surviving  father  or  mother  settles  a 
dowry  for  paternal  anr?  m  eternal  effects,  without  specifying  the  por- 
tions, the  dowry  shall  La  rtrst  taken  out  of  the  rights  of  tli^  future 
wife  in  the  surcession  of  the  deoa*^cd  father  or  mother,  and  the  rest 
oat  of  the  estate  of  the  person  who  settled  the  dowry. 

Art.  2344.  [2324.] — Although  the  daughter  who  has  received  a 
dowry  from  her  father  and  mother  may  have  effects  belonging  to 
her  which  they  enjoy,  the  dowry  shall  be  taken  out  of  the  estate  of 
the  persons  settling  the  dowry,  unless  there  be  a  stipulation  to  the 
contrary. 

Art.  2345.  [2325.] — Those  who  settle  a  dowry  are  bound  to  the 
warranty  of  the  things  thus  settled. 

Art.  2346.  |2326.] — The  interests  of  the  dowry  begin,  of  right, 
from  the  day  of  the  marriage,  against  those  who  have  promised  the 
same,  although  there  may  be  time  given  for  the  payment,  unless 
there  be  a  contrary  stipulation. 

Art.  2347.  [2327.] — The  dowry  is  given  to  the  husband  for  him  to 
enj  ty  the  same  as  long  as  the  marriage  shall  last. 

Art.  2348.  [2328.  | — The  fiction,  which  the  husband  has  to  recover 
the  dowry  from  those  who  have  settled  the  same,  is  prescribed 
against  by  the  same  space  of  time  as  all  other  personal  actions. 

Art.  2349.  [2329.] — ^The  income  or  proceeds  of  the  dowry  belong 
to  the  husband,  and  are  intended  to  help  him  to  support  the  charges 
of  the  marriage,  such  as  the  maintenance  of  the  husband  and  wife, 
that  of  their  children,  and  other  expenses  which  the  husband  deems 
proper. 

Arc.  2350.  [2330.] — The  husband  alone  has  the  administratibn  of 
the  dowry,  and  his  wife  can  not  deprive  him  of  it;  he  may  act  alone 
in  a  court  of  justice  for  the  preservation  or  recovery  of  the  dowry, 
against  such  as  either  owe  or  detain  the  same,  but  this  does  not 
prevent  the  wife  from  remaining  the  owner  of  the  effects  which  she 
brought  as  her  dowry. 

-Art.  2351.  [2331.] — ^In  case,  however,  of  the  husband's  absence 
or  neglect  t3  sue  for  the  dotal  effects  of  the  wife,  she  may  sue  for 
tliem  herFelf,  having  first  been  authorized  by  the  proper  judge. 

Art.  2352.  [2332.] — ^It  may  likewise  be  stipulated  by  the  marriage 
contrai  t  that  th'*  wife  shall  receive  annually,  upon  her  own  acquit- 
tences,  a  part  of  her  revenue  for  her  maintenance  and  peisjnal 
iv^nts. 

Art.  2353.  [2333.]— The  husband  is  not  bound  to  give  security 
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upon  his  receiving  the  dowry,  unless  he  has  been  boand  io  do  so 
by  the  marriage  contract. 

Abt.  2354  [2334.] — K  the  dowry,  or  part  of  it,  should  consist  in 
movable  effects,  valued  by  the  marriage  contract  without  declaring 
that  the  estimated  value  of  the  same  does  not  constitute  a  sale,  the 
husband  becomes  the  owner  of  such  movable  effects  and  owes 
nothing  but  the  estimated  value  of  the  same. 

Art.  2355.  [2335.] — The  ownership  of  dotal  immovables,  whether 
valued  or  not,  can  never  be  transferred  to  the  husband,  even  by 
express  agreement. 

Art.  2356.  [2336.] — ^An  immovable,  bought  with  the  dotal  fands> 
is  dotal. 

It  is  the  same  with  respect  to  the  immovable  given  in  payment  of 
a  dowry  settled  in  money. 

Art.  1357.  [233T.] — Immovables,  settled  as  a  dowry,  can  be  alien- 
ated or  mortgaged  during  the  marriage,  neither  by  the  husband  nor 
the  wife,  nor  by  both  together,  except  as  is  herenafter  expressed. 

Art.  2358.  [2338.] — ^The  wife  may,  with  the  authorization  of  her 
husband,  or,  on  his  refusal,  with  the  authorization  of  the  judge,  give 
her  dotal  effects  for  the  establishment  of  the  children  she  may  have 
by  a  former  marriage;  bnc  if  she  be  authorized  only  by  the  judge, 
she  is  bound  to  reserve  the  enjoyment  to  her  husband. 

Art.  2359.  [2339.] — She  may  likewise,  with  the  authorization  of 
her  husband,  give  her  dotal  effects  for  the  establishm.-nt  of  their 
common  children. 

Art.  2360.  [2340.] — Immovables,  settled  as  dowry,  may  be  alien- 
ated with  the  wife's  consent,  when  the  alienation  of  the  same  has 
been  allowed  by  the  marriage  contract;  but  their  value  must  be 
reinvested  in  other  immovables. 

Art.  2361.  [2341.] — The  dotal  immovables  may  be  likewise  sold 
with  the  authorization  of  the  judge,  at  public  auction,  after  three 
adveiiisements  or  publications  in  the  usual  places  or  in  the  news- 
papers, for  the  purpose  of  liberating  from  jail  either  husband  or 
wife;  of  supplying  the  family  with  alimony,  in  the  cases  provided 
for  under  the  title:  0/  Father  and  Child;  of  paying  the  debts  of  the 
wife  or  of  those  who  settled  the  dowry,  when  such  debts  are  of  a 
certain  date  prior  to  the  marriage  contract;  or  for  the  purpose  of 
making  heavy  repairs  indispensably  necessary  for  the  preservation 
of  the  immovable  settled  as  a  dowry;  and  in  fine,  when  the  immov- 
able is  held  undivided  with  a  third  person,  and  tiie  same  is  ascer- 
tained not  to  be  susceptible  of  being  divided. 

In  all  such  cases,  what  remains  unemployed,  out  of  the  proceeds 
of  the  sale,  above  the  necessities  which  have  been  the  occasion  of 
the  sale,  shall  remain  dotal  effects,  and  shall  be  laid  out  as  sudi  for 
the  benefit  of  the  wife. 

Art.  2362.  The  wite  may  also  mortgage,  or  otherwise  incmnber 
her  dotal  property  in  the  cases  mentioned  in  the  fifth  chapter  of  the 
title:  0/  Husband  and  Wife,  by  complying  with  the  formalities 
therein  required. 

Art.  2363.  [2342.] — tt,  except  as  above  expressed,  the  wife  or 
husband,  or  both  jointly,  alienate  the  dotal  estate,  the  wife  or  bar 
heirs  may  cause  the  ahenation  to  be  set  aside  after  the  dissolution  <xf 
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tiie  marriage;  and  no  prescription  shall  run,  daring  the  marriage,  in 
bar  of  this  right  The  wife  aha?l  liave  the  same  right,  after  the  sepa- 
ration of  property. 

Abt.  2384.  [2343.] — Dotal  immovables  not  declared  alienable  by 
tibie  marriage  contract,  are  imprescriptible  daring  the  marriage;  they 
become  prescriptible  after  the  separation  of  property. 

Art.  i3G5.  [2344.] — With  respect  to  the  effects  of  the  dowry,  the 
hasbaiid  is  sabject  to  all  the  obligations  of  the  usufructaary. 

Art.  2366.  [2345.] — If  the  dowry  be  likely  to  be  lost,  the  wife  may 
eae  for  a  separation  of  property,  as  will  be  explaitied  hereafter. 

Art.  2367.  [2346.] — If  the  dowry  consists  of  immovables,  or  if  it 
consists  of  movables  not  valaed  by  the  marriage  contract,  or  valued 
with  the  dedaraticm  that  the  valuation  is  not  intended  to  divest  the 
wife  of  her  property  in  the  same,  the  husband  or  his  heirs  may  be 
compelled  to  restore  the  same  without  delay,  after  the  dissolution  of 
the  marriage. 

Art.  2308.  [2347.] — Should  the  dowry  consist  of  a  sum  of  money, 
or  movab.es  valaed  by  the  marriage  contract  without  a  declaration 
that  the  estimated  value  is  noc  intended  to  convey  the  property  of 
Hie  same  to  the  husband,  the  restitution  of  the  same  oan  not  be 
enfoiced,  until  one  year  after  the  dissolution. 

Art.  2369.  [234S.] — If  any  of  the  immovables,  the  ownership  of 
which  is  vested  in  the  wife,  have  perished  or  grown  worse  by  use, 
and  without  any  neglect  on  the  part  of  the  husband,  he  shall  be 
boond  to  restore  only  such  as  may  remain,  and  in  the  situation  in 
which  they  arc;  nevertheless,  the  wife  may,  in  all  cases,  take  back 
her  Unen,  clothing  and  jewels,  in  her  actual  use,  under  the  obhga- 
tion  of  accounting  for  their  value,  when  such  linen,  clothes  and 
jewels,  have  been,  in  the  first  instance,  settled  with  estimation. 

Art.  2370.  [2349.] — ^If  the  dowry  includes  bonds  or  credits  whioh 
could  not  be  recovered,  whether  owing  to  the  insolvency  of  the 
debtors,  or  otherwise,  but  not  owing  to  the  fault  or  neglect  of  the 
hasband,  he  shall  not  be  answerable  for  the  consequences,  and  shall 
be  bound  only  to  restore  the  instruments  or  vouchers  upon  whioh 
the  credits  are  grounded. 

Art.  2371.  |2350.] — If  a  dowry  consists  of  a  usufruct,  the  hus- 
band or  his  heirs,  at  the  time  of  the  dissolution  of  the  marriage,  are 
bonnd  only  to  return  the  right  of  the  usufruct,  and  not  the  profits 
which  accrued  during  the  marriage. 

Art.  2372.  [2351.] — If  the  dowry  consists,  in  whole  or  in  part,  of 
herds  or  flocks,  not  valued  in  the  marriage  contract,  or  valued  with 
a  declaration  that  the  estimated  value  does  not  deprive  the  wife  of 
her  property  in  the  same,  the  husband  shall  be  bound  only  to  dehver 
such  proportion  of  the  increase  or  young,  proceeding  from  such 
flocks  and  herds  during  the  marriage,  as  shall  be  necessary  to 
complete  the  whole  number  of  head  of  cattle  that  he  originally 
received. 

Art.  ^373.  [2352.] — ^If  the  marriage  has  lasted  ten  years,  since 
the  time  at  which  the  payment  of  the  dowry  became  due,  the  wife 
or  her  heirs  may  claim  the  same  from  the  hasband  after  the  disso- 
lution of  the  marriage  without  being  bound  to  prove  that  the 
87 
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hnsband  has  received  it,  nnlpss  the  buf-band  shall  satirfactorily 
prove  that  be  hns  uselessly  done  every  thing  in  his  power  to  obtain 
the  payment  of  the  same. 

This  respoDsibibty  of  the  husbflnd  does  not  hold,  when  the  wife 
herself  has  promised  the  dowry,  for  in  such  case  neither  she  nor  he» 
heirs  could  claim  what  she  has  not  paid. 

Art.  2374.  [2353.]— If  the  marriage  be  dissolved  by  the  death  of 
the  wife,  the  interests  and  profits  of  the  dowiy  to  be  returned,  run 
of  right  to  the  benefit  of  her  heirs,  from  the  day  of  the  dissolntion. 

If  it  be  by  the  death  of  her  husband,  the  wife  has  her  choice 
either  to  claim  the  interests  of  her  dowry  during  the  year  of 
mouminjy,  or  to  claim  a  sustenance  to  be  taken  out  of  the  succee- 
sion  of  her  husband.  But  in  both  cases,  she  has  a  right  during  that 
year,  to  be  supplied  with  habitaii-  n  and  mourning  dresses  out  of  the 
succession,  which  charges  shall  not  be  deducted  out  of  the  interests 
due  to  her. 

Art.  2375.  [2354.]— If  the  lease,  which  the  husband  has  granted 
of  the  dotal  immovable,  has  more  than  a  year  to  run  at  tte  dissolu- 
tion of  the  marriage,  it  shall  be  dissolved  at  the  end  of  a  year  from 
the  dissolution,  if  the  lessee  does  not  prefer  to  quit  sooner  the  prop- 
erty rented. 

.  Abt,  2376.  [2355.](— The  wife  has  a  legal  mortgage  on  the  im- 
movables, and  a  privilege  on  the  movables  of  her  husband,  to  wit: 

1.  For  the  restitution  of  her  dowry,  as  well  as  for  the  replacing  of 
her  dotal  eflfects  which  she  brought  at  the  time  of  her  marriage,  and 
which  were  alienated  by  her  husband,  and  this  from  the  time  of  the 
celebration  of  the  marriage. 

2.  For  the  restitution  or  the  replacing  of  the  dotal  effects,  which 
she  a'^quired  during  the  marriage,  either  by  succession  or  by  dona- 
tion, from  the  day  when  such  succession  devolved  to  her,  or  such 
donation  began  to  have  its  efifect 

Abt.  2377.  [2356.]— Ihe  privilege  granted  by  the  preceding  artide 
can  not  in  any  case  extend  to  iinmovables,  and  can  never  afiect  the 
rights  of  creditors,  whose  mortgage  is  prior  to  that  of  the  wife. 

Akf.  2378.  When  by  marriage  contract,  the  parties,  being  of  age, 
shall  agree  that  the  legal  mortgage  of  the  wife  shall  exist  only  on 
one  or  more  immovables  belonging  to  the  husband,  the  immovables 
and  other  property  not  included  therein,  shall  remain  free  and 
released  from  the  legal  mortgage  of  the  wife.  It  shall  not  be  lawful 
to  stipulate  that  no  mortgage  whatever  shall  exist  in  favor  of  the 
wife  for  the  dotal  rights. 

Art.  2379.  During  the  marriage,  the  husband  may,  with  the  con- 
sent of  his  wife,  if  she  be  of  age,  be  authorized  by  the  judge,  with 
the  advice  of  five  of  the  nearest  relations  of  the  wife,  or  friends,  for 
want  of  relations,  to  mortgage,  specially  for  the  preservation  of  Yob 
wife's  rights,  the  immovables  which  he  shall  designate;  and  thee,' 
the  surplus  of  his  property  shall  be  free  from  any  legal  mortgage  in 
&vor  of  his  wife. 

Art.  2380.  If  the  wife  be  a  minor,  the  judge  may  still  grant  the 
authorization  mentioned  in  the  preceding  article,  provided  it  be 
with  the  assent  of  a  family  meeting,  composed  as  aforesaidi  a&d  ft 
curator  ad  hoc  appointed  to  the  wife. 
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Abt.  238L  [2358.] — ^If  the  husband  was  already  insolyent  and 
had  neither  art,  trade  nor  profession,  when  the  father  settled  a  dowry 
on  his  daughter,  she  shall  be  bound  to  collate  to  the  succession  of 
her  father  only,  the  action  she  has  against  the  succession  of  her 
husband,  to  be  reimbursed  for  the  wife. 

But  if  the  husband  has  become  insolvent  only  since  the  marriage 
or  if  he  exercised  a  trade  or  profess. on,  which  was  to  him  instead  of 
an  estate,  the  loss  of  the  dowry  falls  solely  upon  the  wife. 

Art.  2382.  [2359.1 — When  the  wife  has  not  brought  any  dowry, 
or  when  what  she  has  brought  as  a  dowry  is  inconsiderable  with 
respect  to  the  condition  of  the  husband,  if  either  the  husband  or  the 
wile  die  rich,  leaving  the  survivor  in  necessitous  circumstances,  the 
latter  has  a  right  to  take  out  of  the  succ^  ssion  of  the  deceased  what 
is  called  the  marital  portion:  that  is,  the  fourth  of  the  succession  in 
full  property,  if  there  be  no  children,  and  the  same  portiou,  in 
usufruct  only,  when  there  are  but  three  or  a  smaller  number  of 
children;  and  if  there  be  more  than  three  children,  the  surviving, 
whether  husband  or  wife,  shall  receive  only  a  child's  share  in 
usufruct,  and  he  is  bound  to  include  in  this  portion  what  has  been 
left  to  him  as  a  legacy  by  the  husband  or  wife,  who  died  first 

Section  3, 

Of  Paraphernalia  or  Extradotal  Effects. 

Abt.  2383.  [2360.]— AU  property,  which  is  not  declared  to  be 
brought  in  marriage  by  the  wife,  or  to  be  given  to  her  in  considera- 
tion of  the  marriage  or  to  belong  to  her  at  the  time  of  the  marriage, 
is  paraphernal. 

Art.  238 a.  [2361.] — The  wife  has  the  right  to  administer  person- 
ally her  paraphernal  property,  without  ^e  assistance  of  hur  hus- 
band. 

Akt.  2385.  [23G2.] — The  paraphernal  property,  which  is  not 
administered  by  the  wife  separately  and  alone,  is  considered  to  be 
under  the  management  of  the  husband. 

Art.  2386.  [2363.] — When  the  paraphernal  property  is  adminis- 
tered by  the  husband,  or  by  him  and  the  wife  indifferently,  the 
fruits  of  his  property,  whether  natural,  civil,  or  the  result  of  labor, 
belong  to  the  conjugal  partnership,  if  there  exist  a  community  of 
^ains.  If  there  do  not,  each  party  enjoys,  as  he  chooses,  that  which 
comes  to  his  handj  but  the  fruits  and  revenues  which  are  existing  at 
the  dissolution  of  the  marriage,  belong  to  the  owner  of  the  thing 
which  produced  them. 

Art.  2387.  [2364.]— The  wife  who  has  left  to  her  husband  the 
administration  of  her  paraphernal  property,  may  afterwards  with- 
draw it  from  him. 

Abt.  2388.  [2365.] — The  husband,  who  administers  the  parapher- 
nal property  of  his  wife,  notwithstanding  her  formal  opposition,  is 
accountable  to  her  for  all  the  fruits,  as  well  those  existicg  as  those 
which  have  been  consumed. 

Abt.  2389.  [2366.]— If  all  the  property  of  the  wife  be  paraphernal, 
.and  she  have  reserved  to  herself  the  administration  of  it,  she  ought 
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to  baar  a  proportion  of  the  mamagd  charges,  eqnali  if  need  be,  to 
one  half  her  income. 

Abt.  2390.  [2367.]— The  wife  may  alienate  ner  paraphernal  pro- 
perty with  the  authorization  of  her  husband,  or  in  case  of  refasal  or 
absence  of  the  hasband,  with  the  authorization  of  the  judge;  but 
should  it  be  proved  that  the  husband  has  received  the  amount  of  the 
paraphernal  property  thus  alienated  by  his  wife,  or  otherwise  difl- 
posed  of  the  same  for  his  individual  interest,  the  wife  shall  have  % 
legal  mortgage  on  all  the  property  of  her  husband  for  the  reimbnnh 
ing  of  the  same. 

The  husband  may  release  tlie  mass  of  his  property  from  this  legal 
mortgage,  by  executing  a  special  mortgage  in  the  manner  required 
in  the  preceding  section,  for  dotal  effects. 

Abt.  2391.  [23G8.] — The  wife  has,  even  during  marriage,  a  ngnc 
of  action  against  her  husband  for  the  restitution  of  her  parapberaal 
effects  and  their  fruity  asi^bove  expressed. 

Section  4. 

Of  the  Clause  of  Separation  of  Properfg^ 

Art.  2392.  [2394.] — ^Married  persons  may  stipulate  that  there 
shall  be  no  partnership  between  them. 

Art.  2393.  [2395.] — ^In  this  case,  the  wife  preserves  the  entire 
administration  of  her  movable  and  immovable  property,  and  tne  hree 
enjoyment  of  her  rovenuea 

Art.  2294.  [2396.] — She  may  alienate  her  movable  and  immova- 
ble property,  in  the  manner  and  in  the  cases  above  provided  for  with 
respect  to  paraphernal  property. 

Art.  2395.  [2397.J — Each  of  tho  married  persons  separate  in 
property,  contributes  to  the  expenses  of  the  marriage  in  the  manner 
agreed  on  by  their  contract;  if  there  be  no  agreement  on  the  sub- 
ject, the  wife  contributes  to  tne  amount  of  one-half  of  her  income. 

Art.  2390.  [2398.] — ^When  the  wife,  who  is  separate  in  property, 
has  left  the  enjoyment  of  her  property  to  her  husband  without  any 
procuration,  he  is  not  answerable  for  the  fruits,  until  a  demand  of 
them  be  made  by  his  wife,  or  if  it  is  not  made,  until  the  dissolutioo 
of  the  marriage.  He  is  not  accountable  fur  the  f:aits  whicH  liavi 
been  previously  consumed. 

Section  5 

Of  the  Wife^a  Incapacity  to  Alienate  her  ImmovableB  or  fe>  Bind  hr^S/ 

for  her  nuabancL 

Art.  2397.  [24J1.] — The  wife,  wnether  separated  in  property  by 
contract  or  juugmeni,  or  not  separated,  can  not,  exc^t  by  and  with 
the  authorization  of  the  husband,  and  in  default  of  the  hosband, 
with  that  of  the  judge,  alienate  her  immovable  effects  of  whatever 
nature  they  may  be,  except  in  cases  where  the  alienation  of  the  dotil 
immovable  is  permitted. 

Art.  2398.  f2112.]— The  wife,  whether  separated  in  properigr  ^ 
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Ctolract  or  by  jadgment,  or  not  separated',  can  not  bind  herself  for 
her^nsbandy  nor  conjointly  with  bim.  for  debt0  contracted  by  him 
before  or  during  the  marriage. 

CnAPTEO  3. 

0/ihe  ConimimUy  or  Partnership  qf  Acquets  or  Gains. 

SscnoiT  L 

Of  LegcH  Partnership. 

Abt,  239^.  [2369.] — Every  marriage  contracted  in  this  State, 
onperindaces  of  right  partnership  or  commanity  of  acquets  or  gams, 
if  there  be  do  stipulation  to  the  contrary. 

Akt.  2400.  Ail  property  acquired  in  this  State  by  non-resident 
married  persons,  whether  tiie  title  thereto  be  in  the  name  of  either 
the  husband  or  wife,  or  in  their  joint  names,  shall  be  sul>ject  to  the 
same  provisions  of  law  which  regulate  the  community  of  acquets 
and  gains  between  citizens  of  this  State. 

Art.  2401.  [2370.] — A  marriage,  contracted  ont  of  this  State, 
between  persons  who  afterwards  come  here  to  live,  is  also  subjected 
to  community  of  acquets,  with  respect  to  such  property  as  is  ac- 
quired after  their  arrival. 

Art.  2402.  [23*11.] — This  partnership  or  community  consists  of 
the  profits  of  all  the  effects  of  which  the  husband  has  the  adminis- 
tration and  enjoyment,  either  of  right  or  in  fact,  of  the  produce  of 
the  reciprocal  industry  and  labor  of  both  husband  and  wife,  and  of 
the  estates  which  they  may  acquire  during  the  marriage,  either  by 
donations  made  jointly  to  them  both,  or  by  purchase,  or  in  any  oth^ 
similar  way,  even  although  the  purchase  be  only  in  the  name  of  one 
of  the  two  and  not  of  both,  because  in  that  case  the  period  of  time 
when  the  purchase  is  made  is  alone  attended  to,  and  not  the  person 
Xiho  made  the  purchase. 

Art.  2403.  [2372.] — In  the  same  mam^er,  tto  debts  contracted 
during  the  marriage  enter  into  tho  partnership  or  community  of 
gfains,  and  must  be  acquitted  out  of  the  common  fund,  whilst  tho 
debts  of  both  husband  and  wife,  anterior  to  the  marriage,  must  bo 
acquitted  out  of  their  own  personal  and  individual  effects. 

Art.  2404  [2373.]— The  husband  is  the  head  and  master  of  tho 
partnership  or  community  of  gains;  he  administers  its  e.  ects, 
disposes  of  the  revenues  which  they  produce,  and  may  alienate  them 
by  an  onerous  title,  without  the  consent  and  permission  of  his  wife. 
He  can  make  no  conveyance  inter  vivos,  by  a  gratuitous  title,  of 
the  immovables  of  the  community,  nor  of  the  whole,  or  of  a  quota  of 
the  movables,  unlesa  it  be  for  the  estabhshment  of  the  children  of  the 
jnarriage 

I^evertbeTess  he  may  dispose  of  tue  movable  effects  by  a  gratuitous 
Qjjd  particular  title,  to  the  benefit  of  all  persona 

Snt  if  it  should  be  proved  that  the  husband  has  sold  the  common 
property,  or  otherwise  disposed  of  the  same  by  fraud,  to  injure  his 
ipvife^  she  may  have  her  action  against  the  heirs  of  her  husband,  in 
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support  of  her  claim  in  one  half  of  the  property,  on  her  saHsEEto- 
torily  proving  the  fraud. 

Abt.  2405.  [2374]. — ^At  the  time  of  the  dissolution  of  the  marriage, 
all  effects  T^hich  both  husband  and  wife  reciprocaUy  possess,  are 
presumed  common  effects  of  gains,  unless  it  be  satisfactorily  proved 
which  of  such  effects  they  brought  in  marriage,  or  which  have  been 
given  them  separately,  or  which  they  have  respectively  inherited. 

Art.  2406.  [23T5.] — The  effects  which  compose  the  partnership  or 
community  of  gains,  are  divided  into  two  equal  portions  between 
the  husband  and  the  wife,  or  between  their  heirs,  at  the  dissolution 
of  the  marriage;  and  it  is  the  same  with  respect  to  the  profits  arising 
from  the  effects  which  both  husban^  and  vdfe  brought  reciprocally 
in  marriage,  and  which  have  been  admiuistered  by  the  husband,  or 
by  husband  and  wife  conjointly,  although  what  has  been  thus 
brought  in  marriage,  by  either  the  husband  or  the  wife,  be  more 
considerable  than  what  has  been  brought  by  the  other,  or  even 
although  ono  of  the  two  did  not  bring  any  thia^  at  alj. 

Art.  240T.  [2376.] — The  fruits  hanging  by  the  roots  on  the  lands 
belonging  separately  to  either  the  husband  or  the  wife,  at  the  time 
of  the  dissolution  of  the  marriage,  are  equally  divided  between  the 
husband  and  the  wife  or  their  heirs.  It  is  the  same  with  respect  to 
the  young  of  cattle  yet  in  gestation. 

The  fruits  of  the  paraphernal  effects  of  which  the  vnfe  reserved  to 
herself  the  enjoyment,  are  excepted  from  the  rule  contained  in  this 
article. 

Art.  2408.  [2377.] — ^When  the  separate  property  of  either  the 
husband  or  the  wife  has  been  increased  or  improved  during  the 
marriage,  the  other  spouse,  or  his  or  her  heirs,  shall  be  entitled  to 
the  reward  of  one  half  of  the  value  of  the  inert- ase  or  ameUorations, 
if  it  be  proved  that  the  increase  or  ameliorations  be  the  result  of 
the  common  labor,  expenses  or  industry;  but  there  shall  be  no 
reward  due,  if  it  be  proved  that  the  increase  is  due  only  to  the  ordi- 
nary course  of  things,  to  the  rise  in  the  vaiue  of  property,  or  to  the 
chances  of  trade. 

Art.  2409.  [2378.] — ^It  is  understood  that,  in  the  partition  of  the 
effects  of  the  partnership  or  community  of  gains,  both  husband  and 
wife  are  to  be  equally  liable  for  their  share  of  the  debts  contracted 
during  the  marriage,  and  not  acquitted  at  the  time  of  its  disso- 
lution. 

Art.  2410.  [2379.] — ^Both  the  wife  and  her  heirs  or  assigns  have 
the  privilege  of  being  able  to  exonerate  themselves  from  the  debts 
contracted  duripg  the  marriage,  by  renouncing  the  partnership  or 
community  of  gams. 

Art.  2411.  [2380] — The  wife,  who  renounces,  loses  every  sort  of 
right  to  the  eHects  of  the  partnership  or  community  of  gaibt. 

But  she  takes  back  all  her  effects,  whether  dotal  or  extradotal. 

Abt.  2412.  [2381.J — The  wife  who  has  taken  an  active  concern  isk 
the  effects  of  the  community,  can  not  renounce  the  same. 

Acts  which  are  sinply  administrative  or  conservatory,  do  not  comie^ 
in  this  article,  under  the  denomination  of  active  ccmcem. 

Abt.  2413.  [2382.]  The  surviving  wife,  who  wishes  to  preserfd 
fhe  power  of  renouncing  the  comnu^aty  of  gains,  must  maka  atf 
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inTcntory  within  the  delays  and  -with  the  formalities  prescribed  for 
the  beneBciary  heir. 

Abt.  2414.  [2383.] — She  ooght  also  to  make  her  rentmciation 
within  the  same  delays  which  are  allowed  for  the  beneficiary  heir  to 
explain  his  intentions. 

Aftpr  the  expiration  of  these  delays,  she  may  be,  in  the  same 
ma-oner,  forced  to  make  her  decision,  and  judgrment  may  be  rendered 
against  her  as  a  partner,  unless  she  renounces. 

Art.  2415.  [2384.] — ^The  renunciation  of  the  partnership  by  the 
wife  mnst  be  made  before  a  notary  or  a  parish  recorder,  and  two 
witnesses. 

Art.  2416.  [2385.] — Her  linen  and  clothes  shall  not,  in  any  case, 
be  comprised  in  the  mventory;  she  has  a  right  to  take  them  without 
any  formality. 

Art.  2417.  |2386.] — The  widow,  above  the  age  of  majority,  who 
has  allowed  a  judgment  to  pass  against  her  as  a  partner,  by  a  court 
of  general  jurisdiction,  shall  lose  the  power  of  renouncing. 

Art.  2418.  [2387.] — The  widow  who  has  concealed  or  made  away 
with  any  of  the  efifects  of  the  partnership  or  conamunity  of  gains, 
is  declared  to  be  a  partner  in  community,  notwithstanding  her  renun- 
ciation.    It  is  the  same  with  respect  to  her  heirs. 

Art.  2419.  [2388.] — If  the  widow  dies  before  the  expiration  of 
the  ab<>ve  fixed  delay,  without  having  made  or  closed  the  inventory, 
the  heirs  shall  be  allowed,  for  the  purpose  of  making  or  closing  it, 
another  term  of  equal  length,  1;o  begin  from  the  day  of  the  death  of 
the  widow,  and  of  thirty  days  more  to  deliberate,  after  the  inventory 
shall  have  been  closed. 

If  the  widow  dies  after  the  inventory  was  closed,  her  heirs  shall  be 
allowed  to  deliberate  another  term  of  thirty  da^s,  to  begin  from 
her  death. 

Tbey  may,  however,  renounce  the  partnership  or  community  of 
^^ains,  accordintr  to  the  forms  above  established. 

Art.  2420.  [2389.] — The  wife,  separated  frona  bed  and  board,  who 
has  not  within  the  delays  above  fixed,  to  begin  from  the  separation 
finally  pronounced,  accepted  the  community,  is  supposed  to  have 
renounced  the  same;  unless,  being  still  within  the  terra,  she  has 
obtained  a  prolongation  from  the  judge,  after  the  husband  was 
heard,  or  after  he  was  duly  summoned. 

AlRT.  2421.  [2S90.]— The  creditors  of  the  vnfe  may  attack  the 
renunciation,  which  may  have  been  made  by  her  or  by  her  heirs 
with  a  view  to  defraud  her  creditors,  and  accept  the  community  of 
gains  in  their  own  names. 

Abt.  2422.  [2391.] — ^The  widow,  whether  she  accept  or  renounce, 
has  a  right,  during  the  delays  which  are  granted  to  her  to  make  an 
inventory  and  dehberate,  to  receive  her  maintenance  and  that  «l  her 
servants  out  of  the  provisions  in  store;  and  if  there  be  none,  she 
has  a  right  to  borrow  on  account  of  the  common  s  ock,  on  the  con- 
dition, however,  of  using  the  privilege  with  moderation. 

She  owes  no  rent  for  the  residence  she  may  have  m^de,  durmg 
0uch  term,  in  a  house  appertaining  to  the  community  or  t>elongiQg 
to  the  heirs  of  the  husband;  and  if  the  house,  which  both  husband 
wul  ^mie  did  inhabit  at  the  time  of  the  dissolution  of  the  marriage. 
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was  rented  by  them,  tne  wife  shall  not  contribute,  daring  the  same 
term,  to  the  payment  of  the  rent,  which  shall  be  taken  oat  of  what 
belongs  to  the  whole. 

Art.  2423.  [2392.] — In  case  of  ilm  dirsolntion  of  the  marriage  by 
the  death  i)f  the  wife,  her  heirs  may  renoance  the  partnership  or 
community  of  gains,  within  the .  term  and  according  to  the  fonna 
which  the  law  prescribes  to  the  surviyiag  wi^ 

SccnoN  2i 

Of  (he  Modified  or  Limited  Community, 

Art.  2424.  f2398.] — Married  persons  may,  by  their  marriage 
contract,  modify  the  legal  community,  as  they  thitik  fit,  either  bj 
agreeing  that  ihe  portions  shall  be  uneqaal,  or  by  spedfjing  the 
property,  belonging  to  either  of  them,  of  which  the  fruits  shall  not 
enter  into  the  partnership. 

CHAPTER  4. 

Of  the  Separation  of  Property  Prayed  fbr  by  (he   Wife  During 

Marriage. 

Art.  2425.  [2399  ]— The  wife  may,  during  the  marriage,  petition 
against  the  hustand  for  a  separation  of  property,  whenever  her 
dowry  is  in  danger,  owing  to  the  mismanagement  of  her  husband, 
or  otherwise,  or  when  the  disorder  of  his  aifairs  induces  her  to 
believe  that  his  estate  may  not  be  sufficient  to  meet  her  rights  and 
claims. 

Aot.  2426.  [2400.]— The  ne^rlect  to  reinvest  the  dotal  effects  of  the 
wife,  in  cases  where  the  law  directs  such  reinvestment,  is  also  suffi- 
cient cause  for  the  wifa  to  demand  a  separation  of  property. 

Art.  2427.  [2401.] — The  wife  must  petition  for  the  separation  of 
property,  and  it  can  only  be  ordered  by  a  court  of  justice,  after 
hearing  all  parties.    It  can,  in  no  case,  be  referred  to  arbitration. 

Every  to  untary  separation  of  property  is  null,  both  as  respects 
third  persons  and  the  husband  and  wife  between  themselves. 

Art.  2428.  [2402.] — The  separation  of  property,  although  decreed 
by  a  court  ot  justice,  is  null,  if  it  has  not  been  executed  by  the 
payment  of  the  rights  and  claims  of  the  wife,  made  to  appear  by  an 
authentic  act,  as  iar  as  the  estate  of  the  husband  can  meet  them,  or 
at  least  by  a  bona  fide  non-interrupted  suit  to  obtain  payment 

Art.  2429.  [2403.] — ^The  separatii>n  of  property,  obtained  by  the 
wife,  muAt  be  published  throe  tim^s  in  the  public  newspapers,  at 
farthest  within  tiiree  months  after  the  judgment  which  ordered  the 
same. 

If  there  be  no  paper  published  in  the  place  where  the  judgment 
is  rendered,  the  publication  must  be  made  in  that  which  is  pubhshed 
in  the  place  nearest  to  it. 

Art.  2430.  [2404.] — The  wife,  who  has  obtained  the  separation  d 
property,  may,  nevertheless,  accept  the  partnership  or  communis  d 
gains,  which  has  existed  tali  that  time,  u  it  be  her  interest  so  to  do^ 
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and  upon  her  contribating,  in  case  of  acceptance,  to  pay  the  common 
debts. 

She  retakes,  also,  her  dowry  and  all  she  brought  in  marriage,  or 
which  she  acquired  separately  during  the  marriage  by  inheritance 
or  otherwise. 

Abt.  2431.  [2405.] — The  separation  of  property  does  not  impart 
to  the  wife  any  of  the  rights  of  a  surviving  wife;  but  she  preserves 
the  right  of  exercising  them,  in  case  of  the  death  of  her  husband. 

Abt.  2432.  [2406.] — ^The  judgment  which  pronounces  the  sepa- 
ration of  property,  is  retroactive  as  far  back  as  the  day  on  which 
the  petition  for  the  same  was  filed. 

Art.  2433.  [2407.] — The  personal  creditors  of  the  wife  can  not^ 
without  her  consent,  petition  for  a  separation  of  psoperty  between 
her  and  her  husband. 

Nevertheless,  in  case  of  the  failure  or  discomfiture  of  the  husband, 
they  may  exercise  the  rights  of  their  debtor  to  the  amount  of  their 
credits. 

Abt.  2434.  [2408.] — ^The  creditors  of  the  husband  may  object  to 
the  separation  of  property  decreed  and  even  executed  with  a  view 
to  defraud  them.  They  may  even  become  parties  to  the  suit  for  a 
separation  of  property,  and  be  heard  against  it 

Abt.  2435.  [2409.] — ^The  wife,  who  has  obtained  the  separation  of 
property,  must  contribute,  in  proportion  to  her  fortune  and  to  that 
of  her  husband,  both  to  the  household  expenses  and  to  those  of  the 
education  of  their  children. 

She  is  bound  to  support  those  expenses  alone,  if  there  remains 
Doihing  to  her  husband. 

Art.  2436.  [2410.] — The  wife  separated  in  property  has  again  the 
free  ad minist ration  of  her  estate.  She  may  dispose  of  her  movable 
property  and  alienate  the  same.  She  can  not  alienate  her  immovable 
property  without  the  consent  of  her  husband,  or,  if  he  should 
refuse  it,  without  being  authorized  by  the  judge. 

Art.  2437.  Whenever  a  marriage  shall  have  been  contracted  in 

this  State,  and  the  husband,  after  such  roarriapre,  shall  remove  or 

shall  have  removed  to  a  foreign  country  with  his  wife,  if  the  husband 

shall  behave  or  have  behaved  towards  his  wife  in  said  foreign  country 

in  such  a  manner  as  would  entitle  her,  under  our  laws,  to  demand  a 

separation  of  property,  it  shall  be  lawful  for  her,  on  returning  to  the 

domicile  where  her  marriage  was  contracted,  to  institute  a  suit  there 

against  her  husband  for  the  purposes  above  mentioned,  in  the  same 

manner  as  if  they  were  still  domicihated  in  said  place.     In   Euch 

cases  an  attorney  shall  be  appointed  by  the  court  to  represent  the 

absent  defendant;  the  plaintiff  shall  be  entitled  to  all  the  remedies 

and  conservatory  measures  granted  by  law  to  married  women,  and 

the  judgment  shall  have  force  and  effect  in  the  same  manner  as  if 

the  parties  had  never  leit  the  State^ 
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OHAPTEB  L 
Of  the  Nature  and  Form  of  the  Contract  of  Scde, 

Art.  2438.  [2413.] — ^In  all  cases,  where  no  special  proTision  if 
made  under  the  present  title,  the  contract  of  sale  is  subjected  to  tiie 
general  rules  established  under  the  title:  Of  Conventional  ObligaiwM, 

Art.  2439.  [2414.]-  -The  contract  of  sale  is  an  agreement  by 
which  one  gives  a  thing  for  a  price  in  current  monejr,  aud  the  other 
gives  the  price  in  order  to  have  the  thing  itself. 

Three  circumstances  concur  to  the  perfection  of  the  contract,  to 
wit:  the  thing  sold,  the  price  and  the  consent 

Art.  2440.  [2415.] — ^AU  sales  of  immovable  property  shall  be 
made  by  authentic  act  or  under  private  signature. 

Except  as  provided  in  article  2275,  every  verbal  sale  of  iramovablee 
shall  be  null,  as  well  for  third  persons  as  for  the  contracting  parties 
themselves,  and  the  testimonial  proof  of  it  shall  not  be  admitted 

Art.  2441.  [241(5.] — ^The  verbal  sn^e  of  all  m  »vable  effects,  what- 
ever may  be  their  value,  is  valid;  but  its  testini  »nial  proof  must  be 
made  agreeably  with  what  is  directed  in  the  ti  Je:  Of  Converdvond 
ObligoHons. 

Art.  2442.  [2417.1 — ^Tho  sale  of  any  immovable  made  under 
private  signature,  shall  have  effect  against  the  creditors  of  the  parties, 
and  against  third  persons  in  general,  only  from  the  day  sach  sale 
was  registered  According  to  law,  and  the  actual  delivery  ojf  the  thing 
sold  took  place. 

But  this  defect  of  registering  shall  not  be  pleaded  between  the 
parties  who  shall  have  contracted  in  sucti  act,  their  heirs  or  assigns, 
who  are  as  effectually  bound  by  a  sale  made  under  private  signa- 
ture, as  if  it  were  by  an  authentic  act. 

Art.  2443.  [2418.] — He  wno  is  alreadv  the  owner  of  a  thing,  can 
not  validly  purchase  it  If  he  buys  it  througn  error,  thinking  it  the 
property  of  another,  the  act  is  null,  and  the  price  must  be  restored 
to  him. 

Art.  2444.  [2419.] — ^The  salos  of  immovable  property  made  by 
parents  to  their  children,  may  bo  attacked  by  the  forced  heirs,  as 
containing  a  donation  in  disguise,  if  the  latter  can  prove  that  no 
price  has  been  paid,  or  that  the  price  was  below  one-fourth  of  th^ 
real  value  of  the  immovable  sold,  flt  the  time  of  the  sale. 
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CHAPTER  2. 

'Of  Pera&na  Capable  of  Buying  and  Selling. 

Art.  2445.  [2420.] — All  persons  may  buy  and  sell,  except  thosd 
interdicted  by  law. 

Abt.  2446.  [2421.] — A.  contract  of  sale,  between  hnsband  and 
wife,  can  take  place  only  in  the  three  following  cases: 

1.  "When  one  of  the  spouses  make^  a  transfer  of  property  to  the 
other,  who  is  judicially  separated  from  him  or  her,  in  payment  of 
his  or  her  rights. 

2.  When  the  transfer  made  by  the  husband  to  his  wife,  even 
though  not  separated,  has  a  legitimate  cause,  as  the  replacing  of  her 
dotal  or  other  effects  alienated. 

3.  When  the  wife  makes  a  traDsfer  of  property  to  her  husband,  in 
payment  of  a  sum  promised  to  him  as  a  dowry. 

Saving,  in  these  three  cases,  to  the  heirs  of  the  contracting  parties, 
their  rights,  if  there  exist  any  indirect  advantage. 

Art.  2447.  [2422.] — Public  oiUcers  connected  with  conrts  of 
justice,  such  as  judges,  advocates,  attorneys,  clerks  and  sheriffs,  can 
not  purchase  litigious  rights,  which  fall  under  the  jurisdiction  of 
the  tribunal  in  which  ihey  exercise  their  functions,  unHer  penalty  of 
nullity,  and  oi  having  to  defray  all  costs,  damages  and  interest. 

CHAPTEE  3. 
Of  Things  which  may  be  Sold. 

Art  2448.  [^23.] — Any  effects  of  commerce  may  be  sold,  when 
there  exists  no  particular  law  to  prohibit  the  trafic  thereof. 

Awr.  2449.  [2424.] — Not  only  corporeal  objects,  such  as  movables 
and  immovables,  hve  stock  and  produce,  may  be  sold,  but  also  incor- 
poreal things,  such  as  a  debt,  an  inheritance,  a  servitude,  or  any 
other  rights. 

Abt.  ^50.  [2425.] — ^Asale  is  sometimes  made  of  a  thing  to 
oome:  as  of  what  shall  accrue  from  an  estate,  of  animals  yet  unborn, 
or  such  like  other  things,  although  not  yet  existing. 

Abt.  2161.  [2426] — It  also  happens  sometimes  that  an  uncertAin 
hope  is  sold;  as  the  tisher  sells  a  haul  of  his  net  before  he  throws  it; 
aod»  although  he  should  catch  nothing,  the  sale  still  exists,  because 
it  was  the  hope  that  was  sold,  together  with  the  right  to  have  what 
might  be  caught 

Art.  2452.  [2427.] — ^The  sale  of.  a  thing  belonging  to  another 
person  is  null;  it  may  give  rise  to  cumages,  when  the  buyer  knew 
not  that  the  thing  belonged  to  another  person. 

Abt.  2453.  [2428.] — Ihe  thing,  cl  li.  i  d  as  the  property  of  the 
elaimant,  can  not  be  alienated,  pending  tiie  action,  so  as  to  prejudice 
li^  right  If  judgment  be  rendered  for  him,  the  sale  is  considered  as 
ik  sale  of  another's  property,  and  do^-s  not  prevent  him  from  being 
T  xL^  iu  possession  by  virtue  of  such  judgment 

Abt.  2454.  [2429.] — ^The  succession  of  a  living  person  can  not  be 

sold. 
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Abt.  2455.  [2480.] — li^  at  the  moment  of  the  sale,  the  tbing  sold 
is  totally  destroyed,  the  sale  is  null;  if  there  !s  only  a  part  of  the 
thing  destroyed,  the  purchaser  has  the  choice,  either  to  abandon  the 
sale,  or  to  retain  the  preserved  part,  by  haviug  the  price  thereof 
determined  by  appraisement 

GHAPTEB4. 

How  the  Contract  of  Sale  is  to  he  PerfectecL 

Abt.  2456.  [2431.] — The  sale  is  considered  to  be  perfect  between 
tiie  parties,  and  the  property  is  of  right  acquired  to  the  purchaser 
with  regard  to  the  seller,  as  soon  as  there  exists  an  agreement  for 
the  object  and  for  the  price  thereof  although  the  object  has  not  yet 
been  deliyered,  nr>r  the  price  paid. 

Art.  2457.  [2432.] — ^The  sale  may  be  made  purely  and  simply,  or 
under  a  condition  either  suspensive  or  resolutive.  The  object  of  the 
sale  may  also  be  two  or  more  alternative  tbiugs. 

In  all  these  cases,  its  effects  are  regulated  by  the  principles  laid 
down  in  the  title:  0/  Conventional  Obligalwns. 

Art.  2458.  [2433.] — ^When  goods,  produce,  or  other  objects,  are 
not  sold  in  a  lump,  but  by  weight,  by  tale,  or  by  measure,  the  sale  is 
not  perl'ect,  inasmuch  as  the  things  so  sold  are  at  the  risk  of  the 
seller,  until  they  be  weighed,  counted  or  measured;  but  the  buyer 
may  require  either  the  delivery  of  them  or  damages,  if  theie  be  any, 
in  case  of  non-execution  of  the  contract 

Art.  2459.  [2434.] — lly  on  the  contrary,  the  goods,  produce  or 
other  objects,  have  been  sold  in  a  lump,  the  sale  is  perfect,  though 
these  objects  may  not  have  been  weighed,  counted  or  measured. 

Art.  24t)0.  [2435.] — Things,  of  which  the  buyer  reserves  to  himpelf 
the  view  and  trial,  although  the  price  be  agreed  on,  are  not  sold, 
until  the  buyer  be  satisfied  with  the  trial,  which  is  a  kind  of 
suspensive  condition  of  the  salo. 

Art.  2461.  [2436.] — The  sale  of  a  thing  includes  that  of  its  acces- 
sories, and  of  whatever  has  been  destined  for  its  constant  use,  uuless 
there  be  a  reservation  to  the  contrary. 

Art.  2462.  [2 137.] — A  promise  to  sell  amounts  to  a  sale,  when 
there  exists  a  reciprocal  consent  of  both  parties,  as  to  the  thing  and 
the  price  thereof;  but,  to  have  its  effect,  either  between  the  con- 
tracting parties  or  with  regard  to  other  persons,  the  promise  to  sell 
must  be  vested  with  the  same  formalities,  as  are  above  prescribed  in 
articles  2439  and  2440  concerning  sales,  in  all  cases  where  the  law 
directs  that  the  sale  be  committed  to  writing. 

Art.  2463.  [2438.] — ^But  if  the  promise  to  sell  has  been  made  with 
the  giving  of  earnest,  each  of  the  contracting  parties  is  at  liberiy  to 
recede  from  the  promise;  to  wit:  he  who  has  given  the  earnest,  by 
forfeiting  it;  and  he  who  has  received  it,  by  returning  the  double. 

Ajett.  2464.  [2439  ] — ^The  price  of  the  sale  must  be  certain,  that  is 
to  say,  ffxed'and  determined  by  the  parties. 

It  ought  to  consist  of  a  Bum  of  money,  otherwise  it  would  be  OOli* 
sidered  as  an  exchange. 
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It  onpht  to  be  serions,  that  is  to  say,  tLere  should  haTO  been  a 
terioos  acd  t  ue  agreement  that  it  should  be  paid. 

It  onght  not  to  be  out  of  all  proportion  with  the  value  of  the  thing; 
for  instance" the  sale  of  a  plttiiLation  for  a  doUar  could  not  be  con- 
sidered UH  a  fair  sale ;  it  would  be  coQsidered  as  a  donation  disguised. 

Art.  24  i5.  [244:0. J — The  price,  however,  may  be  left  to  the  arbi- 
tiatlm  of  a  third  p 31  son;  but  if  sach  person  can  not,  or  be  unwilling 
to  make  the  estimation,  there  exists  no  sale. 

Art.  2466.  [2441.] — The  expenses  of  the  act  or  other  incidental 
costs  of  sa^e,  are  chargeable  to  the  buyer,  uniesB  some  agreement  be 
made  to  the  contrary. 

CHAPTEB6. 
At  whose  Risk  the  Thing  is,  after  the  Sale  is  Completed, 

Art.  2467.  [2442.J — As  soon  as  the  contract  of  sale  is  completed, 
the  thing  sold  iS  at  lue  risk  of  the  buyar,  but  with  the  ioliowing  mod- 
ifications. 

Art.  2468.  [24 IP.] — ^Until  the  thing  sold  is  delivered  to  the  buyer, 
the  seller  is  obi  ged  10  guard  it  as  a  faithful  administrator;  and  if, 
through  want  of  this  care,  the  thing  is  destroyed,  or  its  value 
diminished,  the  seller  is  responsible  for  the  loss. 

Art.  2469.  [2444.] — ^The  seller  is  released  from  this  degree  of 
care,  when  the  buyer  delays  obtaining  the  possession;  but  he  is  still 
liable  for  any  injury  which  the  thing  sold  may  sust&ixv  through  gross 
n^lect  on  his  pari 

Art.  2470.  [2446.] — ^If  it  is  the  seller  who  delays  to  deliver  the 
thing,  and  it  be  destroyed,  even  by  a  fortuitous  event,  it  is  he  who 
so&tains  the  loss,  unless  it  appear  certain  that  the  fortuitous  event 
would  equally  have  occasioned  the  destruction  of  the  thing  in  the 
buyer's  possession,  after  delivery. 

Art.  2471.  [2446.] — A  sale,  made  with  a  suspensive  condition, 
does  not  transfer  the  property  to  the  buyer,  until  the  iultillment  of 
the  condition. 

If  the  thing  be  destroyed  before  this  happens,  the  loss  is  sustained 
by  the  seller. 

If  the  thing  be  only  deteriorated,  when  the  condition  is  accom- 
plished,* the  buyer  has  the  choice  either  to  take  it  in  the  state  in 
-which  it  is,  or  to  dissolve  the  contract. 

If  it  has  undergone  any  improvement  without  the  agency  of  the 
seller,  the  buyer  has  the  advantage  of  this  improvement,  without 
Laving  to  pay  any  increase  of  price.    • 

Art.  2472.  [2447.] — ^In  alternative  sales,  whether  the  choice  be 
left  to  the  seller,  or  be  expressly  granted  to  the  buyer,  the  first  of  the 
two  things  which  perishes  after  the  contract,  is  a  loss  to  the  seller, 
and  he  must  give  up  that  which  remains.  But  if  that  which  remains 
also  perish,  it  is  the  buyer's  loss,  and  he  must  pay  the  price  of  it 

Art.  2473.  [2448.] — In  the  case  specified  in  the  above  article, 
when  the  choice  is  reserved  to  the  buyer,  he  may  recede  from  the 
contract,  if  one  of  the  things  has  perished,  provided  he  has  not 
delayed  to  be  put  in  possession. 


a02  OF  SALE. 

OHAPTEB  C, 
Of  the  ObligaiionB  <f  the  Seller. 

A&T.  2474.  [2449.] — The  seller  is  bound  to  explain  himself  deaify 
respectiDg  the  extent  of  his  obligations:  any  obscure  or  ambiguoo^ 
clause  is  construed  against  him. 

Art.  2475.  [2450.] — ^The  seller  is  bonnd  to  two  principal  obliga- 
tions, that  of  delivering  and  that  of  warranting  the  thing  which  he 
sells. 

Aet.  2476.  [2461.] — ^The  warranty  respecting  the  seller  has  two 
objects;  the  first  is  the  buyer's  peaceable  pofisession  of  the  thisg 
sold,  and  the  second  is  the  hidden  defects  of  tbe  thing  sold  or  iti 
redhibitoiy  vices. 

SficnoK  1. 

0/  the  TradiUon  or  Delivery  of  the  Thing  SOcL 

Art  2477.  [2452.] — The  tradition  or  delivery  is  the  transferring 
of  the  thing  sold  into  the  power  and  possession  of  the  buyer. 

Art.  2478.  [2453.] — ^The  tradition  or  dehvery  of  movable  effects 
takes  place  either  by  their  real  tradition,  or  by  the  dAlivery  of  the 
keys  of  the  buildings  in  which  they  are  kept;  or,  even  by  the  bare 
consent  of  the  parties,  if  the  things  can  not  be  transported  at  the 
time  of  sale,  or  if  the  purchaser  had  them  already  in  his  possession 
tmder  another  title. 

Art.  2479.  [2455.] — The  law  considers  the  tradition  or  delivery 
of  immovables,  as  always  accompanying  the  public  act,  which  trans* 
fers  the  property.  Every  obstacle  which  the  seller  afterwards 
interposes  to  prevent  the  taking  of  corporal  possession  by  the 
buyer,  is  considered  as  a  trespass. 

Akt.  2480^  [2456.] — In  all  cases  where  the  thing  sold  remains  in 
the  possession  of  the  seller,  because  he  has  reserved  to  himself  the 
usu&uct,  or  retains  possession  by  a  precarious  title,  there  is  reason 
to  presume  that  the  sale  is  simulated,  and  with  respect  to  third 
persons,  the  parties  must  produce  proof  that  they  are  acting  in  good 
faith,  and  establish  the  reality  of  the  sale. 

Art.  2481.  [2457.] — The  tradition  of  incorporeal  rights  is  to  be 
made  either  by  the  delivery  of  the  titles  and  of  the  act  of  transfer, 
or  by  the  use  made  by  the  purchaser,  with  the  Qonsent  of  the  seller. 

Art.  2482.  [2458.  J— When  the  object  sold  is  out  of  the  vendor's 
possession,  he  muse  redeem  it  at  his  cost,  and  deliver  it  to  the 
buyer,  unless  it  be  differently  agreed  between  the  parties,  or  unless 
it  evidently  appears  from  the  contract,  that  the  buyer  himself  has 
undertaken  to  reclaim  it. 

Art.  2483.  [2459.] — The  costs  of  delivery  are  chargeable  to  (!• 
seller,  and  those  of  removing  are  to  be  supported  by  the  buyer,  if 
there  has  been  no  stipulation  made  to  the  contrary. 

Art.  2484.  [2460.] — The  delivery  must  be  made  on  the  place 
where  the  thing,  which  is  the  object  of  the  sale,  was  at  the  time  cf 
fiuch  sale,  if  not  otherwise  agreed  upon. 
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Abt.  2485.  [2461.] — If  the  seller  fa^'ls  to  make  the  delivery  at  the 
tiine  agreed  on  between  the  parties,  the  buyer  will  be  at  liberty  to 
demand,  either  a  canceling  of  the  sale,  or  to  be  put  into  possession, 
if  the  delay  is  oc^'^sioned  only  by  the  deed  of  the  sell*  r. 

Abt.  2486.  [2462.] — la  all  cases,  the  seller  is  liable  to  damages, 
if  there  result  any  detriment  to  the  buyer,  occasioned  by  the  non- 
delivery at  the  time  agreed  on. 

Art.  2487.  [2463.] — The  seller  is  not  bound  to  make  a  delivery  of 
the  thing,  if  the  buyer  does  not  pay  the  price,  and  the  seller  has  not 
granted  him  anv  term  f<)r  the  payment. 

Art.  248B.  [2464  ]— Neither  shall  he  be  obliged  to  the  delivery, 
er?en  if  he  has  granted  a  term  f  »r  t''e  payment,  if  since  the  sale  the 
buyer  is  become  a  bankrupt,  or  is  in  a  state  of  insolvency,  so  that 
the  seller  would  be  in  imminent  datiger  of  losing  the  price  of  the 
same,  unless  Uie  buyer  should  give  him  security  to  pay  at  the  time 
agreed  on. 

Art.  2489.  [2465.] — The  thing  must  be  delivered  in  the  same  state 
in  which  it  was  at  the  time  of  the  sale,  that  is  to  say,  without  any 
change  occasioned  by  the  act  or  fault  of  the  seller. 

From  the  day  of  sale  all  the  profits  belong  to  the  purchaser. 

Art.  2490.  [2466.] — The  obHgation  of  delivering  the  thing  includes 
the  accessories  and  dependencies,  without  which  it  would  be  of  no 
valae  or  service,  and  likewise  everything  that  has  been  designed  to 
its  perpetual  use. 

Art.  2491.  [2467.] — The  seller  is  bound  to  deliver  the  full  extent 
of  the  premises,  as  specified  in  the  contract,  under  the  modifications 
hereafter  expressed. 

Art.  2492.  [2468.] — If  the  sale  of  an  immovable  has  been  made 
with  indication  of  the  extent  of  the  premises  at  the  rate  of  so  much 
per  measure,  the  seller  is  obliged  to  deliver  to  the  buyer,  if  he 
requires  it,  the  quantity  mentioned  in  the  contract,  and  if  he  can  not 
conveniently  do  it,  or  if  the  buyer  does  not  require  it,  the  seller  is 
obliged  to  suffer  a  diminution  proportionate  to  the  price. 

Art.  2493.  [2469.] — ^If,  on  the  other  hand,  there  exists  an  extent 
of  more  than  what  is  specified  in  the  contract,  the  buyer  has  a  right, 
either  to  give  the  supplement  of  the  price,  or  to  recede  from  the 
contract,  should  the  overplus  be  upwards  of  a  twentieth  part  of  the 
extent  which  is  declared. 

Albt.  2494.  [24T0.J — In  all  other  cases,  whether  the  sale  be  of  a 
certain  and  limited  body,  or  of  distinct  and  sf^parate  objects,  whether 
it  first  set  forth  the  measure,  or  the  designation  of  the  object,  fol- 
lowed by  its  measure,  the  expression  of  the  measure  gives  no  room 
to  any  supplement  of  price,  in  favor  of  the  seller,  for  the  overplus 
of  the  measure;  neither  can  the  purchaser  claim  a  diminution  of  the 
price  on  a  de6ciency  of  the  measure,  unless  the  real  measure  comes 
short  of  that  expressed  in  the  contract,  by  one-twentieth  part,  regard 
being  had  to  the  totality  of  the  objects  sold;  provided  there  be  no 
stipulation  to  the  contrary. 

Art.  2495.  [2471.] — ^There  can  be  neither  increase  nor  diminution 
of  price  on  account  of  disagreement  in  measure,  when  the  object  is 
designated  by  the  adjoining  tenements,  and  sold  from  boundary. 

Abt.  2496.    [^472.] — ^In  the  case  where  there  is  room  for  an  aug- 
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mentation  of  price  for  the  sarplns  of  the  measure,  the  buyer  has  tie 
option  to  give  the  supplement,  or  to  recede  from  the  contract. 

Art.  2497.  [2473.] — In  all  cases  where  the  buyer  has  aright  to 
receide  from  the  contract,  the  s'^Uer  is  bound  to  make  him  restitution 
not  only  of  the  price,  if  rlready  received,  but  also  of  the  expend  es 
occasioned  by  the  contract 

Art.  2498.  [2474.] — The  action  for  supplement  of  the  price  on 
the  part  of  the  seller,  and  that  for  diminution  of  the  price  or  for  the 
canceling  of  the  contract  on  the  part  of  the  buyer,  must  be  brought 
within  one  year  from  the  day  of  the  contract,  otherwise  it  is  barred. 

Abt.  2499.  [2475.] — If  two  pieces  of  ground  have  been  sold  by 
one  and  the  same  contract,  witii  the  expression  of  tb"  measure  for 
each,  and  there  be  found  a  less  quantity  in  one,  and  i  1  ger  one  in 
the  other,  the  deficiency  of  the  one  is  supplied  by  tu.  overplus  of 
the  other,  as  far  as  it  goes,  and  the  action,  eitheI^  in  supplement  or 
in  abatement  of  the  price,  takes  pUce  only  according  to  the  rules 
above  established. 

Section  2. 
Of  the  Warranty  in  C^se  of  Eviction  from  the  Thing  Sold* 

Art.  2500.  [2476.J — Eviction  is  the  loss  suffered  by  the  buyer  of 
the  totaUty  of  the  thing  sold,  or  of  a  part  thereof  occasioned  by  the 
right  or  claims  of  a  third  person. 

Art.  2501.  [2477.] — Although  at  the  time  of  the  sale  no  stipula- 
tions h^ve  been  made  respecting  ttie  warranty,  the  seller  is  obliged, 
of  course,  to  warrauc  tue  buyer  against  the  eviction  suffered  by  him 
from  the  totality  or  part  of  the  thing  sold*  and  agamst  the  charges 
claimed  on  such  thing,  which  were  not  declared  at  the  time  of  the 
sale. 

Art.  2502.  [2178.] — ^Thac  ine  warranty  should  have  existence,  it 
is  necessary  that  the  right  of  the  person  evicting  shall  have  existed 
before  the  sale.  If,  therefore,  this  right  before  the  sale  was  only 
imperfect,  ana  is  afterwards  perfected  by  the  negligence  of  the 
buyer,  he  has  no  claim  for  warranty. 

Art.  2503.  [2479.] — ^The  parties  may,  by  particular  agreement, 
add  to  the  obligation  of  warranty,  which  results  of  right  from  the 
sale,  or  diminish  its  effect;  they  may  even  agree  that  the  seller  shall 
not  be  subject  to  any  warranty. 

Art.  2504.  [2480.]— Although  it  be  agreed  that  the  seller  is  not 
subject  to  warranty,  he  is,  however,  accountable  for  what  resoltfl 
^om  his  personal  act;  and  any  contrary  agreement  is  void. 

Art.  2505.  [2481.] — ^Even  in  case  of  stipulatidn  of  no  warranljfi 
the  seller,  in  case  of  eviction,  is  liable  to  a  restitution  of  the  price, 
unless  the  buyer  was  aware,  at  the  time  of  the  sale,  of  the  danger  of 
the  eviction,  and  purchased  at  his  peril  and  risk. 

Art.  2506.  [2482.] — When  there  is  a  promise  of  warranty,  or 
when  no  stipulation  was  made  on  that  subject,  if  the  buyer  be  . 
evicted,  he  has  a  right  to  claim  against  the  seUer: 

1.  The  restitution  of  the  price. 
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2.  That  of  the  fruits  or  revenues,  when  h«i  is  obliged  to  return 
them  to  the  owner  who  evicts  him. 

3.  All  the  costs  occasioned,  either  by  the  suit  in  warranty  on  the 
part  of  the  buyer,  or  by  that  brougla  oy  the  original  plaintiff. 

i.  The  damages,  when  he  has  suifered  any,  besides  the  price  that 
he  has  paid. 

Art.  5507.  [2483.] — ^When,  at  the  time  of  the  eviction,  the  thing 
sold  has  lost  any  of  its  value,  or  is  considerably  impaired,  either 
through  the  neglect  of  the  buyer,  or  by  any  providential  acts  or 
unforeseen  accidents,  the  seller  is  still  bound  to  the  restitution  of  the    - 
full  price.  • 

Art.  2508.  [2484]— If,  however,  the  thing  sold  was  iinpaired  by     ^ 
tiie  buyer  and  he  has  reaped  some  benefit  therefrom,  the  seller  has  a 
right  to  retain  on  the  price,  the  amount  to  which  such  damages  may 
be  estimated  in  favor  of  the  owner  who  evicts  him. 

Art.  2509.  [2485.] — ^The  seller  is  bound  to  reimburse,  or  cause  to 
be  reimbursed,  to  the  buyer,  by  the  person  who  evicts  him,  all  useful 
improvements  made  by  him  on  the  premises. 

Art.  2510.  [2486.] — If  the  seller,  knowingly  and  dishonestly,  has 
sold  I  he  property  of  another  person,  he  shall  be  obliged  to  reimburse 
to  the  buyer  all  expenses,  even  of  embellishments  of  luxury,  that  the 
buyer  has  been  at  improving  the  premises. 

Art.  2511.  [2487.] — li  the  buyer  be  evicted  from  a  part  only  of 
the  thing  sold,  and  it  be  of  such  consequence  relatively  to  the  whole, 
that  the  buyer  would  not  have  purchased  it  without  the  part  from 
which  he  is  evicted,  he  may  ha  <  e  the  sale  canceled. 

Art.  2512.  [2488.] — ^Not  only  eviction  from  part  of  the  thing  sold, 
but  eviction  from  that  which  proceeds  from  i1^  is  included  in  the 
warranty. 

Art.  2513.  [2489.] — But  if  the  thing  sold  be  succession  rights, 
Mie  eviction  which  the  buyer  might  sufier  from  any  particular  thing 
found  among  the  property  of  the  succession,  does  not  give  rise  to 
the  warranty,  because  in  this  case  the  thing  sold  is  only  the  succes- 
sion right,  which  includes  only  such  things  as  belong  really  to  the 
succession. 

Art.  2514.  [2i90.] — If  in  case  of  eviction  from  a  part  of  the 
thing,  the  sale  is  not. cancel t^d,  the  value  of  the  part  from  which  he 
is  evicted,  is  to  bo  reimbursed  to  the  buyer  according  to  its  estima- 
tion, proportionably  to  the  total  price  of  sale. 

Art.  2515.  [2491.] — If  the  inheritance  sold  be  incumbered  with 
non-apparent  servitudes,  without  any  declaration  having  been  made 
thereof,  if  the  servitudes  be  of  such  importance  that  there  is  cause 
to  presume  that^tie  buyer  would  not  have  contracted,  if  he  had 
been  aware  of  the  incumbrance,  he  may  claim  the  canceUng  of  the 
contract,  should  he  not  prefer  to  have  an  indemnification. 

Art.  2516.  [2492.] — Other  questions  arising  irom  a  claim  for 
damages,  resulting  from  the  non-execution  of  the  contract  of  sale, 
shall  be  decided  Hv  the  general  rule^  established  under  the  title: 
Of  Conventional  ObligaHons.  ,    . 

Art.   2517.    [2493.]— The    purchaser   threatened    with  eviction, 
who  wishes  to  preserve  his  right  of  warranty  against  his  vendor, 
89 
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shotlld  notify  the  latter  in  time  of  the  interference  whidi  he  hit 
experienced. 

This  notification  is  usually  given  by  calling  in  the  vendor  to  defend 
the  action  which  has  been  iostituted  against  the  parchanen 

Art.  2518.  [2494.] — la  the  absence  of  this  notification,  or  if  it 
has  Dot  been  made  within  dae  time,  that  is,  in  time  for  the  vendor 
to  defend  himself,  the  warranty  is  lost;  provided,  however,  that  the 
vendor  shall  show  that  he  possessed  proofs,  which  would  have 
occasioned  the  rejection  of  the  demand,  and  which  have  not  been 
employed,  because  he  was  not  summoned  in  time. 

Art.  2519.  [24v»5.] — When  the  purchaser  is  himself  obliged  to 
commence  iudicial  proceedings  a^jainst  a  person  disturbing  bis 
possession,  ne  ought  to  notify  bis  vendor  of  the  action  which  be  is 
commencing;  and  the  vendor,  whether  he  undertake  to  conduct  the 
suit  for  him  or  not,  is  obliged  to  indemnify  him  fully  in  case  of  con- 
demnation. 

Section  3. 

Of  the  Vices  of  the  Thing  SolcL 

§1. 

or    THE    TICB8    09    TSB    THINGS     SOLD,    WHICH    OIVE    OCCASION    FOB    ifil 

RBDHIBrrORY   ACTION. 

Art.  2520.  [2496.] — EedhibiHon  is  the  avoidance  of  a  sale  on 
account  of  some  vice  or  defect  in  the  thing  sold,  which  renders  it 
either  absolutely  useless,  or  its  use  so  Inconvenient  ana  imperfect, 
that  it  must  be  supposed  that  the  buyer  would  nob  have  porchased 
it,  had  he  known  of  the  vice. 

Abt.  2521.  [2497.] — Apparent  defects,  that  is,  such  as  the  buyer 
might  have  discovered  by  bimple  inspection,  are  not  among  the 
number  of  redhibitory  vices. 

Abt.  2522.  [2498.] — The  buyer  can  not  institute  the  redhibitory 
action,  on  account  of  the  latent  defects  which  the  seller  has  declared 
to  him  before  or  at  the  time  of  the  sale.  Testimonial  proof  of  this 
declaration  may  be  received. 

Abt.  2523.  [2499]. — With  regard  to  inanimate  things,  the  latent 
defects  which  give  rise  to  the  redhibitory  action  are  in  general  ail 
such  as  are  comprised  in  the  definition  expressed  at  the  commence- 
ment of  this  paragraph. 

Art.  2524.  [2500.]— The  latent  defects  of  animals  are  divided 
into  two  classes:  vices  of  body,  and  vices  of  character. 

Art.  2o25.  [2501.] — The  vices  of  body  are  distinguished  into 
absoiute  and  relative. 

Absolute  vices  are  those  of  which  the  bare  existence  gives  rise  to 
the  redhibitory  action. 

Belative  vices  are  those  which  give  rise  to  it  only  in  proportion  to 
the  degree  in  which  they  disable  the  object  sold. 

Art.  2526.  [2503.] — The  absolute  vices  of  horses  and  mules  are 
tthort  wind,  glanders  aod  foimdui. 
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Art.  2527.  [2504.] — ^The  other  vices  of  body  in  animals  are 
included  in  the  definition  given  at  the  commencement  of  this  par- 
agraph. 

Art.  2528.  [2506.] — The  vices  of  character,  which  give  rise  to  the 
redhibition  of  animals,  are  comprised  in  the  definition  given  at  the 
commencement  of  this  paragraph. 

Art.  2529.  [2507.] — A  d«  duration  made  in  good  faith  by  the 
Beller,  that  the  thing  sold  has  some  quality  which  it  is  found  not 
to  have,  gives  rise  to  a  redhibition,  if  this  quality  was  the  principal 
motive  for  making  the  purchase. 

Art.  25;J0.  [2508.] — The  buyer  who  in^itutes  the  redhibitory 
action,  must  prove  that  the  vice  existed  before  the  sale  was  made  to 
him.  If  the  vice  has  made  its  appearance  within  three  days  imme- 
diatel/fiOUowing  the  sale,  it  is  presumed  to  have  existed  before  the 
8alo. 

Art.  2531.  [2509  ] — The  seller  who  knew  not  the  vices  of  the 
thir»g,  is  only  bound  to  restore  the  price,  and  to  reimburse  the 
expenses  occasioned  by  the  sale,  as  well  as  those  incurred  for  the 
preservation  of  the  thing,  unless  the  fruits,  which  the  purchaser  has 
drawn  from  it,  be  sufficient  to  satisfy  those  expenses. 

Akt.  2532.  [2510.] — If  the  thing  affected  with  the  vices  has  per- 
ished through  the  badness  of  its  quality,  the  seller  must  sustain  the 
loss 

Art.  2533.  [2511.] — If  it  has  perished  by  a  fortuitous  event, 
before  the  purchaser  has  instituted  his  redhibitory  action,  the  loss 
must  be  borne  by  him. 

But  if  it  has  perished,  even  by  a  fortuitous  event,  since  the  corn- 
men  cement  of  the  suit,  it  is  for  the  seller  to  bear  the  loss. 

Art.  2534.  [2512.] — The  redhibitory  action  must  be  instituted 
'wihin  a  year,  at  the  farthest,  commencing  from  the  date  of  the  sale. 

This  limitation  does  not  apply  where  the  seller  had  knowledge  of 
the  vice  and  neglected  to  declare  it  to  the  purchaser. 

Nor  where  the  seller,  not  being  domiciliated  in  the  State,  shall 
have  absented  himself  before  the  expiration  of  the  year  following 
the  sale;  in  which  case  the  prescription  remains  suspended  during 
his  absence. 

Art.  2535.  [2513.] — The  redhibition  of  animals  can  only  be  sued 
for  within  two  months  immediately  following  the  sale. 

Art.  2536.  [2514.] — The  redhibitory  action  ma/  be  comihenced 
after  thie  loss  of  the  object  sold,  if  that  loss  was  not  occasioned  by 
tbe  fault  of  the  purchaser. 

Art.  2537.  [2515  ] — Redhibition  does  not  take  place  in  the  cases 
of  the  sales  made  under  a  seizure  by  order  of  a  court  of  justice. 

Art.  2538.  [2516.] — The  redhibitory  action  is  not  divisible  among 
tbe  heirs  of  the  purchaser;  that  is  to  say,  they  must  all  concur  in 
it^  and  no  one  of  them  can  bring  it  for  his  part  only. 

Art.  2539.  [2517.] — ^The  redhibitory  action  may  be  brought 
cig-ainst  the  heirs  of  the  vendor  collectively,  or  against  one  of  them^ 
ctt  the  choice  of  the  purchaser. 

Art.  2540.  [2518.1 — ^The  redhibitory  vice  of  one  of  several  things 
0old  together,  gives  rise  to  the  redhibition  of  all,  if  the  things*  were 
joidtched;  as  a  pair  of  horses,  or  a  yoke  oi:  oxen. 
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sn. 

OF  CTB  TICBS  OF  tHX  TEtSQ  SOLD  WHICH  OGGASIOH  A  BSDTJOnOK  OF  TBI 

PRIOB. 

Abt.  2541.  [2519.]— Whether  the  defect  in  the  thing  add  be  suA 
as  to  render  it  oseiess  and  altogether  nnsaited  to  its  purpose,  or 
whether  it  be  sucl}  as  merely  to  di  mi  Dish  the  valaoi  the  bayer  may 
limit  his  demand  to  the  reduction  of  toe  price. 

Art.  2542.  [2520. J — ^The  buyer  may  also  content  himself  with 
resorting  to  this  action,  when  the  qnaUty,  which  the  thing  sold  has 
been  declared  to  possess  and  which  it  is  foand  to  want,  is  not  of 
such  importance  as  to  induce  him  to  demand  a  redhibition. 

Art.  2543.  [2521.] — The  purchaser  who  has  contented  himself 
with  demanding  a  reduction  of  the  price,  can  not  afterwards  main- 
tain the  redhibitory  action. 

But  in  a  redhibitory  suit,  the  judge  may  decree  merely  a  redaction 
of  the  price. 

Art.  2544.  1 2522.] — The  action  for  a  reduction  of  price  is  subject 
to  the  same  rules  and  to  the  same  limitations  as  the  redhibitoiy 
action. 

§nL 

OF  THE  7I0ES   OF  THE    THINGS    SOLD,   WHICH  THE    SEII.ER    HAS  OOKCBALID 

FROM   THE  BUYER. 

Art.  2545.  [2523.] — ^The  seller,  who  kaows  the  vice  of  the  thing 
be  sells  and  omits  to  declare  it,  besides  the  restitution  of  the  price 
and  repayment  of  the  expenses,  is  answerable  to  the  buyer  in 
damages. 

Art.  2546.  [2524.] — In  this  case,  the  action  for  redhibition  may 
be  commenced  at  any  time,  provided  a  year  has  not  elapsed  since 
the  discovery  of  the  vice. 

This  discovery  is  not  to  be  presumed;  it  must  be  proved  by  the 
seller. 

Art.  2547.  [2525.] — A  declaration  made  by  the  seller,  that  the 
thing  sold  possesses  some  quality  which  he  knows  it  does  not 
pos^RS,  comes  within  the  definition  of  fraud,  and  ought  to  be 
judged  according  to  the  rules  laid  down  on  the  subject,  under  the 
tiile:  Of  Conventional  Obligations, 

It  may,  according  to  circumntances,  give  rise  to  the  redhibition,  or 
to  a  reduction  of  tne  price,  and  to  damages  in  favor  of  the  buyer. 

Art.  2548.  [2526.] — The  renunciation  of  warranty,  made  by  the 
buyer,  is  nut  obligatory,  where  there  has  been  fraud  on  the  part  of 
the  seller. 

CHAPTER  7. 
Of  the  Obligations  of  the  Buyer, 
Art.  2549.  [2527.  j— The  obligations  of  the  buyer  are: 
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i.  To  pay  the  price  of  sale. 

2.  To  receive  delivery  of  the  tbisg  and  to  remove  it,  if  it  be  aa 
object  which  requires  removal,  and  to  indemnify  the  seller  for  what 
be  bas  expended  in  preserviDg  it  for  him. 

Abt.  2550.  [2528.] — ^The  price  ought  to  be  paid  on  the  day  and  at 
the  place  mentioned  in  the  sale. 

If  no  stipnlations  have  been  made  on  that  point,  at  the  time  of  the 
sale,  tbe  buyer  must  pay  at  the  time  and  at  the  place  where  the 
delivery  is  to  be  made 

Art.  2551.  [2529.] — On  failure  of  the  buyer  to  pay  the  price,  the 
seller  may  compel  him  to  do  it,  by  offering  to  deliver  the  thing  to 
bim,  if  that  has  not  been  alreadv  done. 

Abt.  2552.  [2530. J— If.  after  the  contract,  and  before  the  seller  has 
been  required  to  deliver  the  thmg,  it  ceases  to  be  susceptible  of 
deliverji^  without  bis  fault,  the  buyer  is  still  bound  to  pay  him  the 
pi-ice- 

Art.  2553.  [2531.] — The  buyer  owes,  interest  on  the  price  of  the 
Bale,  Mntil  the  payment  of  the  capital,  in  the  three  lollowmg  cases: 

1.  If  it  has  been  so  agreed  at  the  time  of  the  sale 

2^  If  the  thing  sold  produces  truits,  or  any  other  income^ 

3    From  the  date  of  the  sale  when  the  price  is  then  due. 

Akt.  2554  [2532] — Wh«n  the  seller  has  granted  to  the  buyer  a 
ierm  for  the  pa}  ment,  the  mterest  begms  to  run  from  the  end  of 
that  term. 

Abt.  2555.  [2533. — ]  The  purchaser,  who  neglects  to  obtain  delivery 
of  the  thing  sold,  after  having  been  put  in  default,  is  answerable  to 
tbe  vendor  for  the  damage  which  he  may  sustain  on  that  account, 
and  for  the  reimbursement  of  the  expense  which  may  have  been 
incurred  for  the  preservation  of  the  thing. 

Art.  2556.  [2534] — The  seller  may  even  obtain  authority,  where 
movables  have  been  sold,  and  the  custody  of  them  is  inconvenient  to 
him,  for  putting  them  out  of  his  house  at  the  risk  of  the  purchaser, 
on  giving  him  notice  of  the  day  and  hour  at  which  he  will  put  them 
ont. 

Art.  2557.  [2^  35  ] — ^If  the  buyer  is  disquieted  in  his  possession,  or 
has  just  reason  to  fear  that  he  shall  be  disquieted  by  an  action  of 
mortgage,  or  by  any  other  claim,  he  may  suspend  the  payment  of  the 
price,  until  the  seller  has  restored  him  to  quiet  possession  or  caused 
the  disturbance  to  cease,  unless  the  seller  prefer  to  give  security. 

There  i«  an  exception  to  this  rule,  when  the  buyer  has  been 
informed,  before  the  sale,  of  the  danger  of  eviction. 

Avr.  2558.  [2536.] — In  the  case  mentioned  in  the  preceding 
article,  the  seller  who  can  not  receive  the  price  from  btdng  unable  to 
give  security,  may  compel  the  buyer  to  deposit  the  price,  subject  to 
the  order  of  the  court,  to  await  the  decision  of  the  suit. 

Art.  2559.  [2537.  J — The  purchaser  may  also  require  the  deposit, 
to  relieve  himself  from  the  payment  of  interest 

Art.  2560.  [2538. J — ^If  the  purchaser  has  p  lid  before  the  disturb- 
ance of  his  posRCSsion,  he  can  neither  demand  a  restitution  of  the 
price,  nor  security  during  the  suit 

Art.  2561.  f2539.] — If  the  buyer  does  not  pay  the  price,  the  seller 
may  sue  for  the  dissolution  of  the  sale. 


310  OF  8 A  LB. 

Art.  2562.  [2540.1—- The  dissolntfon  of  the  sale  of  immovables  is 
Bummarily  awarded,  when  there  is  danger  that  the  seller  may  lose 
the  price  and  the  thing  itsell 

If  that  danger  does  not  exist,  the  judge  may  grant  io  tne  buyer  a 
longer  or  shorter  time,  accordlDg  to  circumstances,  provided  such 
term  exceed  not  six  months 

This  term  being  expired  without  the  buyer's  yet  having  paid,  the 
judge  shall  cancel  the  sale. 

ART.  2563.  [2541.] — If,  at  the  time  of  the  sale  of  immovables,  it  has 
been  stipulated  that,  for  want  of  payment  of  the  price  within  the 
term  agreed  on,  the  sale  should  be  of  right  dissolved,  the  buyer  may 
nevertheless  make  payment  after  the  expiration  of  the  term,  as  long 
as  he  has  not  been  placed  in  a  state  of  default,  by  a  judicial  demao<^ 
but  after  that  demand,  the  judge  can  grant  him  no  delay. 

Art.  2564  [2542.] — In  matters  of  sale  of  movable  effects,  the  dis- 
solution of  the  sale  shall  take  place  of  right,  if  demanded,  without 
its  being  in  the  power  of  the  judge  to  grant  any  delay,  except  that 
fixed  by  law. 

•:  Art.  2565.  [2543  ] — ^If,  on  account  of  delay  in  the  payment  of  the 
price,  the  seller  is  obliged  to  retain  or  to  resume  the  thing  sold,  and 
its  value  is  diminished,  the  buyer  is  bound  to  make  good  this  dimin- 
ution to  the  amount  of  the  price  which  had  been  agreed  upon. 

CHAPTEB  a 

Of  the  Resolution  and  of  the  Bescission  of  the  Sale. 

Art.  2566.  [2544.] — ^Besides  the  causes  of  resolution  and  resois* 
sion  of  the  saje  already  mentioned  in  this  title,  and  those  which  are 
common  to  all  agreements,  the  contract  of  sale  may  be  canceled  by 
the  use  of  the  power  of  redemption,  and  by  the  effeci  of  lesion 
beyoDd  moiety. 

Section  !• 

Vf  the  Poioer  or  Might  of  Be^emption, 

Art.  -567.  [2545.J — The  right  of  redemption  is  an  agreement  or 
paction,  by  which  the  vendor  reserves  to  himself  the  power  of  taking 
back  the  tiling  sold  by  remrning  the  price  paid  for  it. 

Art.  2568.  [2546. J — The  right  of  redemption  can  not  be  reserved 
for  a  time  exceeding  ten  years. 

il  a  term,  exceeding  that,  has  been  stipulated  in  the  agreement,  it 
shall  be  redur'ed  to  tho  term  of  Um  years. 

Art.  2569.  [2547. J— Tbe  time  fi.^ced  f.)r  the  redemption  must  be 
rigorou«»ly  adhered  to;  it  can  not  be  prolonged  by  the  judge. 

Art  2570.  [2548.] — If  that  right  has  not  been  exercised  within 
the  time  agreed  on  by  the  vendor,  he  can  not  exercise  it  after warda, 
and  the  purchaser  becomes  irrevocably  possessed  of  the  thing  soli 

Art.  2571.  [2549.1— The  delay  runs  against  any  person^  noi 
excepting  minors,  who  can  not  be  relieved  a^^ainst  it. 

Art.  2572.  [i2550.] — ^A  person,  having  sold  a  thing  with  the  power 
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of  redemption,  may  eze^oise  the  right  against  a  second  porohasez, 
even  in  case  such  right  should  not  have  been  mentioned  in  the 
second  sale. 

Art.  2673.  [2551.] — The  person,  having  purchased  an  estate  under 
a  conditi«»n  of  redemption,  is  entitled  to  all  the  rights  possessed  by 
the  vendor;  he  may  prescribe  ai^ain^t  the  true  owner,  as  well  as 
against  those  having  claims  or  mortgages  on  the  thing  sold. 

Abt.  2574'  [2552.] — He  may  oppose  the  plea  of  discussion  to  the 
creditors  of  bis  vendor. 

Abt.  2575.  ^2553.] — TLe  fruits  are  his  until  the  vendor  exercises 
his  riffht  of  redemption. 

Abt.  2576.  [2554.] — He  becomes  absolute  owner  of  the  natural 
augmentations  which  the  thing  receives  by  accession,  ana  is  not 
bound  to  to  restore  them. 

But  if  these  augmentations  are  of  such  a  nature  that  they  can- 
not be  separated  from  the  thing  sold  without  injury  to  it,  the  person 
exercising  the  right  of  redemption,  may  insist  that  they  shall  be 
yielded  to  him  for  a  lair  price. 

Art.  2G77.  [2555.] — ^With  regard  to  the  augmentations  which  xhflu 

Eurchaser,  under  a  condition  of  redemption,  may  have  produced  at 
is  own  expense,  he  has  a  riiht  to  an  indemnity  tor  them,  as  is  here- 
after sCateii  or  to  take  them  away,  if  the  removal  can  be  effected 
in  sucb  a  way  -that  the  thing  sold  shall  be  placed  in  its  original 
condition 

Abt.  2578.  f 2556.1 — The  thiuff  sofd  shall  be  restored  ,to  the  seller 
who  exercises  the  right  ot  redemption,  in  the  state  in  which  ft  is  at 
the  moment.  If  it  has  been  deteriorated  without  the  fault  of  the 
buyer,  the  loss  must  be  borne  by  the  selhr:  nor  can  he,  in  tins  case, 
c  aim  any  reduction  of  the  price  to  be  reimDursed.  If  it  nas  been 
deteriorated  by  the  fault  or  neglect  of  the  buyer,  tnough  tlua'be  but 
slight,  he  mu'^t  make  good  the  loss  to  the  seller 

Abt.  2579.  [2557.] — If  the  purchaser  of  an  undivided  portion  of 
an  estate  sold  with  the  power  of  redemption.  Has  become  the  pur- 
chaser of  the  whole,  at  an  auction  ordered  in  a  judicial  proceeding 
against  him,  he  may  oblige  the  vendor  to  redeem  tde  whole  if  the 
latter  wish'^s  to  avail  himself  of  the  redemption 

Abt.  2589.  [2558.] — ^If  several  persons  have  jointly  sold  by  a  single 
contrHCt  a  joint  estate,  each  one  of  them  can  individuilly  exercise 
the  right  of  redemption  for  that  share  only  which  belonged  to  him. 

Art.  2581.  [2559.] — The  same  principle  governs  when  a  person, 
hiving  sold  an  es'ate,  leaves  several  coheirs;  each  of  these  coheirs 
cin  only  exercise  the  right  of  redemption  for  the  porvion  of  the 
estate  which  falls  to  1  ''^  share. 

Art.  2582.  [25G(J.] — But  iu  the  cases  provided  for  in  the  two 
prectdiug  artic.es,  the  purchaser  may  require,  if  he  deem  it  proper, 
that  all  the  covendors  and  coheirs  may  be  made  parties  to  the  suit, 
for  the  purpose  thnt  they  may  agree  together  on  the  redemption  of 
the  whole  estate;  and  in  case  the  coveudors  or  coheirs  should  not 
agfree,  ih'%  put  chaser  shall  be  hence  dismissed. 

Abt.  2583.  [2561. J — If  an  estate,  belonging  to  sever.il  persons, 
has  not  been  sold  by  them  jo  ntly,  and  if  each  copropiie«»r  has  only 
sold  individually  his  share  of  that  esiate,  they  may  separait^iy  exer- 
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cise  the  right  of  redemption  on  the  reBpective  portions  which  beloDged 
to  each  of  them;  and  in  that  case  the  purchaser  can  not  compel  him, 
who  thus  exercises  the  right  of  redemption,  to  redeem  the  whole 
estate. 

Art.  2584  [2562.]— If  the  purcha^^er  has  left  several  heir^  the 
right  of  redemption  can  only  be  exercised  against  them  individually, 
for  the  portion  b*^l()nging  to  each  of  them  respectively,  whether  the 
esta  e  Has  already  been  divided  between  them  or  not.  But  if  a 
partition  has  already  taken  place,  by  which  the  thing  subject  to 
redemption  has  fallen  to  the  share  of  only  one  of  the  coheirs,  the 
acti(m  of  redemption  may  be  brought  agaiust  this  heir  for  the  whole 
estate. 

Art.  2585'.  [2563.  J — ^The  creditors  of  the  venaor  can  not  make  use 
of  the  right  ot  redemption,  which  such  vendor  may  have  reserved  to 
himself. 

Art.  2586.  [2564.1 — When  a  vendor  exercises  the  right  of  redemp- 
tion, he  becomes  entitled  to  all  the  fruits  not  yet  gathered,  from  the 
day  in  which  he  has  either  reimbursed  or  consigned  the  money  paid 
by  the  purchaser,  unless  the  contrary  has  been  stipulated. 

Art.  2587-  [2565.] — The  vendor  who  exercises  the  right  of 
redemption,  is  bound  to  reimburse  to  the  purchaser,  not  only  the 
purchase  money,  but  also  the  expenses  resulting  from  necessaiy 
repairs,  those  which  have  attended  the  sale,  and  the  price  of  the 
impn^vements  which  have  increased  the  value  of  the  estate,  up  to 
that  increased  value. 

Art.  2588.  [2566. J — When  a  vendor  recovers  the  possession  of 
his  inheritance  by  vir  ue  of  the  power  of  redemption,  he  recovers  it 
free  from  any  mortgages  or  incumbrances  created  by  the  purclfoser, 
provided  sued  poRsession  be  recovered  within  the  ten  years  as  pro- 
vided by  article  2568.  If  after  the  expiration  of  these  ten  years,  the 
vendor  recover  his  estate  writh  the  consent  of  the  purchaser,  the 
estate  remains  liable  for  every  mortgage  and  incumbrance  laid  upon 
it  by  the  purchaser. 

Section  2. 

Of  the  Rescission  of  Sales  on  Account  of  LesMm. 

Am?.  2589.  [2567.] — ^If  the  vendor  has  been  aggrieved  for  more 
than  half  the  value  of  an  immovable  estate  by  him  sold,  be  has  the 
right  to  demand  the  rescission  of  the  sale,  even  in  case  he  had 
expressly  abandonei  the  right  of  claiming  such  rescisv^^ion,  and 
declared  that  he  gave  to  the  purchaser  the  surplus  of  the  thing's 
value 

Art.  2590.  [2568.] — ^To  ascertain  whether  there  is  a  lesion  beyond 
moiety,  the  immovable  must  be  estimated  according  to  the  state  in 
which  it  was,  and  the  value  which  it  had  at  the  time  of  the  sale. 

Art.  2591.  [2569.] — If  it  should  appear  that  the  immovabld 
estate  had  been  sold  for  less  than  one  half  of  its  first  value,  the 
purchaser  may  either  restore  the  thing  and  take  back  the  prioa 
which  he  has  paid,  c  r  mak<3  up  the  just  price  and  keep  the  thing^. 

Art.  2592.   [2>*I0.] — oiiould  the  purchaser  preler   to  keq)    the 
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ibing  by  making  up  the  jnst  price,  he  must  pay  the  interest  of  the 
additional  price  from  the  day  when  the  rescission  was  demanded.  If 
he  chooses  rather  to  restore  the  thing  and  to  receive  the  purchase 
money,  he  shall  be  liable  to  restore  the  fruits  of  the  estate  from  the 
day  of  the  demand,  but  the  interest  of  his  money  shall  also  be  ^d 
to  him  from  the  same  time. 

Abt.  2503.  [2571.] — The  rescission  for  lesion  beyond  moiety,  can 
not  take  place  in  favor  of  the  purchaser. 

Abt.  2594.  [2572.] — Rescission  for  lesion  beyond  moiety  is  not 
granted  against  sales  of  movables  and  produce,  nor  when  rights  to  a 
saccession  have  been  sold  to  a  stranger,  nor  in  matter  of  transfer  of 
oredits,  nor  against  sales  of  immovable  property  made  by  virtue  of 
any  decree  or  process  of  a  court  of  justice. 

Art.  2595.  [257^.] — Actions  for  recission  of  sales  on  account  of 
lesion  beyond  moiety  must  be  commenced  within  four  years.  These 
four  years,  with  respect  to  minors,  begin  only  from  the  day  they 
become  of  age.  With  respect  to  persons  of  full  age,  they  begin 
from  the  day  of  the  sale. 

Art.  2596.  [2574.] — This  delay  runs  with  and  is  not  suspended 
by  that  granted  for  redemption. 

Art.  2591.  [2575.] — The  seller  who  demands  the  rescission  on 
account  of  lesion  beyond  moiety,  must  resume  the  possession  of  the 
thintv,  in  the  state  in  which  it  is. 

The  buyer,  in  this  case,  is  not  bound  for  the  injury  sustained 
through  his  fault  before  the  demand.  He  is  only  bound  to  make 
reimbursement  for  such  injuries  as  he  has  turned  to  his  own  profit. 

Abt.  2598.  [2576.] — ^The  buyer  is  entitled  to  repayment  for  ameli- 
orations which  he  has  effected,  although  they  be  merely  for  pleasure 
and  convenience. 

Art.  2599.  [^577.] — He  may  remain  in  possession  of  the  thing 
sold  until  the  seller  has  restored  the  price  which  he  paid,  together 
with  his  expenses. 

Art.  2o00.  [2578  ] — The  provisions  contained  in  the  preceding 
section  relative  to  the  case  where  several  coproprietors  have  sold  a 
thing,  either  jointly  or  separately,  and  to  that  where  the  vendor,  or 
the  buyer,  has  left  several  heirs,  must  likewise  be  applied  to  the 
exercise  of  the  action  of  rescission  for  lesion  beyond  moiety. 

CHAPTER  9. 
Of  Sales  by  Auction,  or  Public  Sales. 

Abt.  2601.  [2579.] — The  sale  by  auction  is  that  which  takes  place 
when  the  thing  is  offered  publicly  to  be  sold  to  whoever  will  give  the 
highest  price. 

Art.  2602.  [2580.] — This  sale  is  either  voluntary  or  forced:  volun- 
tary when  the  owner  himselr  offers  his  property  for  sale  in  this 
manner;  lorced,  when  the  law  prescribes  this  mode  of  sale  for  certain 
property,  such  as  that  of  minors. 

Ajrt.  2603.  [2581.] — The  sale  by  auction,  as  it  is  made  by  officers 
of  justice,  is  treated  of  separately,  under  the  chapter  on  judicial  sales, 
43 
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Abt.  2604  [2582.]— The  sale  by  auction,  whether  ma£e  at  tk 
will  of  the  seller,  or  by  direction  of  the  law,  is  subjected  to  the  rules 
hereafter  mentioned. 

Art.  2605.  [2583.]— -It  can  not  be  made  directly  by  tlTT seller  him- 
self, but  must  be  made  through  the  ministry  of  a  pubUo  ofiicer, 
appointed  for  that  purposa 

Art.  2606.  [2584] — ^This  officer,  after  having  received  in  writing, 
from  the  seller,  the  conditions  of  the  sale,  must  proclaim  them,  in  a 
loud  and  audible  voice,  and  afterwards  propose  that  a  bid  shall  be 
made  for  the  property  thus  offered. 

Art.  2607.  [2585.] — When  the  highest  price  offered  has  been  cried 
long  enough  to  make  it  probable  that  no  higher  will  be  offered,  be 
who  has  made  the  oiler  is  publicly  declared  lo  be  the  purchaser,  and 
the  thing  sold  is  adjudicated  to  him. 

Art.  2608.  [2586.] — ^This  adjudication  is  the  completion  of  the 
sale;  the  purchaser  becomes  the  owner  of  the  article  adjudged,  and 
the  contract  is,  from  that  time,  subjected  to  the  same  rules  which 
govern  the  ordinary  contract  of  sale. 

Art.  2600.  [2586.] — If  the  adjudication  be  made  on  condition  that 
the  price  shall  be  paid  in  cash,  the  auctioneer  may  require  the  price 
immediately,  before  delivering  possession  of  the  thing  sold. 

Art.  2610.  [2587.] — If  the  object  adjudged  is  an  immovable  for 
which  the  law  requires  that  the  act  of  sale  shall  be  passed  in  writing, 
the  purchaser  may  retain  the  price,  and  the  selinr  the  possession  of 
the  tning,  imtil  the  act  be  passed. 

This  act  ought  to  be  passed  within  twenty-four  hours  after  the 
adjudication,  if  one  of  the  parties  require  it;  be  who  occasiqns  a 
further  delay  is  responsible  to  the  other  in  damiiges. 

Art.  2611.  [2589.] — In  all  cases  of  sale  by  auction,  whether  of 
movables  or  immovables,  if  the  person  to  whom  adjudication  is 
made,  does  not  pay  the  price  at  the  time  required,  agreeably  to  the 
two  preceding  articles,  the  seller  at  the  end  of  ten  days,  and  after 
the  customary  notices,  may  again  expose  to  public  saie  the  thing 
sold,  as  if  the  tirst  adjudication  had  never  been  made;  and  if  at  the 
second  crying,  the  thing  is  adjudged  for  a  smaller  price  than  that 
which  bad  been  offiered  by  the  person  to  whom  the  first  adjudication 
was  made,  the  latter  remains  a  debtor  to  the  vendor,  for  the  defiaency 
and  for  all  the  expenses  incurred  subsequent  to  the  first  sale.  Bat 
if  a  higher  price  is  offered  for  the  thing  than  tliat  for  which  it  was 
first  adjiidged,  the  first  purchaser  has  no  claim  fur  the  excestw 

Art.  2G12.  [2o90.] — At  this  second  crying,  %he  lirst  purchaser  can 
not  be  allowed  to  bid,  either  directly  or  through  me  iuteivent.on  of 
another  person. 

Art.  2613.  [2591.] — ^When  a  thing  is  exposed  to  public  sale,  witti 
notice  that  the  buyer  shall  give  iudorued  notes  for  the  price,  be  is 
bound,  immediately  afier  the  sale,  if  required,  to  acquaint  the  auc- 
tioneer or  the  seller  with  the  name  of  tbe  person  whom  he  ofl'ers  ior 
indorser,  and  if  this  indorser  does  not  suit  the  seller,  or  inhiB 
absence  the  auctioneer,  the  adjudication  is  considered  as  not  havlo^ 
been  made. 

Arf.  2614.  1 2592.]— The  refusal  by  the  sellet  to  receive  the 
indorser  whom  the  purchaser  offers,  renders  hun  responsible  in 
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damages  to  the  latter,  if  it  be  proved  that  the  indorser  proposed  is 
good  and  solvent. 

Art.  2615.  [2593.] — The  arljudication  can  only  be  made  to  a 
bidder  present,  or  properly  represented.  The  person  who  bids  in 
the  name  of  another,  withont  sufficient  authority  to  bind  him,  is 
considered  as  leaving  bought  on  his  own  account,  and  is  answerable 
for  all  the  consequences  of  the  adjudication* 

CHAPTEB  10. 

Of  Judicial  Sales. 

Art.  2616.  [2594] — Sales  which  are  made  by  authority  of  law 
are  of  two  kinds: 

1.  Those  which  take  place  when  the  property  of  a  debtor  has 
been  seized  by  order  of  a  court,  to  be  sold  for  tho  purpose  of  paying 
the  creditor. 

2.  Those  which  are  ordered  in  matters  of  succession  or  partition. 
Art.  2617.   [25li5.] — Judicial  sales  are  subject  to  the  rule;  laid 

down  above  for  pubUc  sales  in  general,  in  all  such  things  as  are  not 
contrary  to  the  formalities  expressly  prescribed  for  such  sales,  and 
with  the  modifications  contained  hereafter. 

Section  1. 

Of  Sales  on  Seizure  or  Execution. 

■ 

Art.  2618.  [2596.] — ^The  sale  on  seizure  is  made  at  public  auction  by 
the  sheriff  or  other  officer  cuarged  with  the  execution  of  the  judgment. 

Art.  2619.  [2597.J — Whatever  may  be  the  vices  of  the  thing  sold 
on  execution,  they  do  not  give  ri^  to  the  redhibitory  action ;  but  the 
sale  may  be  set  aside  in  the  case  of  fraud,  and  declared  null  in 
cases  of  nullity. 

Art.  2620.  [2598.] — ^This  sale  on  execution  transf  rs  the  property 
of  the  thing  to  the  purchaser  jis  completely  as  if  the  owner  had 
sold  it  himself;  but  it  transiers  only  the  rights  of  the  debtor  such  as 
thev  are. 

Art.  2621.  [2599.] — The  purchaser  evicted  from  property  pur- 
cliased  under  execution  shall  have  his  recourse  for  reimburp-^ment 
against  the  debtor  and  creditor;  but,  upon  the  judgment  obtained 
jointly  for  that  purpose,  the  purchaser  shall  first  take  execution 
against  the  debtor,  and  upon  the  return  of  such  execution  no 
property  found,  theji  he  snail  be  at  liberty  to  take  out  execution 
against  the  creditor. 

Section  2. 

Of  the  Judicial  Sale  of  the  Property-  of  Successions, 

Akp.  2622.  [2600.] — The  judicinl  sale  of  succession  property  is 
ordered  by  the  judge  of  the  court  to  which  this  jurisdiction  is 
specially  confided. 
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Bepresentaiives  of  sncoesBions  shall  have  the  right  to  canae  sales 
of  the  property  administered  by  them  to  be  made  either  by  the 
sheriff  or  an  auctioneer,  or  to  make  it  themselves,  bht  in  the  event 
of  making  the  sales  themselves,  they  shall  receive  no  commission 
therefor. 

Art.  2G23.  [2G01.] — ^The  adjudication  made  and  recorded  by  the 
sheriff,  auctioneer  or  representative  of  the  succession,  is  a  complete 
title  to  the  purchaser,  and  needs  not  be  followed  by  an  act  passed 
before  a  notary. . 

Art.  2624.  [2602.] — All  the  warranties  to  which  private  sales  are 
subject  exist  against  the  heir  in  judicial  sales  of  the  propertv  of 
suf^cessiouR. 

Art.  2625.  [2G03.] — Heirs  may  purchase  the  property  of  the 
succession  to  the  amount  of  their  proportion,  and  are  not  oblis^ed 
to  pay  the  purchase  money,  until  a  hquidation  is  had,  by  which  it  is 
ascertained  what  balance  there  is  in  their  favor  or  against  them 

CHAPTER  IL 
Of  the  CompiUsory  Transfer  cf  Profperty. 

Art.  2ft26.  [2604.]— The  first  law  of  society  bftingr  that  the 
general  interest  shall  be  preferred  to  that  oc  individuals,  every 
individual  who  possesses  under  the  protection  of  the  laws,  any 
particular  property,  is  tacitly  subjected  to  the  obigation  of  yielding 
it  to  the  community,  wherever  it  becomes  necessary  for  the  general 
use. 

Art.  2G27.  [2605.] — ^If  the  owner  of  a  thing  necessary  for  the 
general  use,  refuses  to  yield  it,  or  demands  an  exorbitant  price,  ho 
may  be  divested  of  the  property  by  the  authority  of  law. 

Art.  2628.  [2606] — In  all  cases,  a  fair  price  should  be  given  to 
the  owner  for  the  thing  of  which  he  is  dispossessed. 

Art.  2629.  [2607]. — This  price  ought  to  be  paid  to  the  owner 
before  the  expropriation,  that  is  to  say,  before  he  has  delivered 
the  possession,  or  it  has  been  finallv  taken  Irom  him,  in  case  of 
resistance. 

Art.  2630.  Whenever  any  corporation,  constituted  under  the  laws 
of  this  State,  for  the  construction  of  a  railroad,  piankroad,  turnniko 
road,  a  canal  for  navigation,  or  for  the  purpose  of  transmitting  intel- 
ligence by  magnetic  telegraph,  can  not  agree  with  the  owner  of  any 
land  which  may  be  wanted  for  its  purcHase,  it  shall  be  lawful  for 
such  corporation  to  apply  by  petition  to  the  judge  of  the  district 
court  in  which  such  land  may  bo  situated,  or  if  it  extends  into  two 
districts,  to  the  judge  of  the  district  in  which  the  owner  thereof 
resides,  and  if  the  owner  does  not  reside  in  either  district,  then  to 
the  judge  of  either  district,  describing  the  lands  necessary  for  their 
purposes,  with  a  plan  of  the  same,  and  a  statement  of  the  improve- 
ments thereon,  if  any,  and  the  name  of  the  owner  thereof,  if  known 
and  present  in  the  State,  with  a  prayer  that  the  land  be  adjadged 
to  such  corporation  upon  tho  payment  to  the  owner  of  all  aodi 
damages  as  he  may  sustain  in  consequence  of  the  expropriation  o( 
bis  land  for  such  publio  work.    All  claims  for  land,  or  damages  to 
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fte  owner  caaned  by  its  expropriation  for  the  construction  of  any 
public  works,  shall  be  barred  by  two  years'  prescription,  which  shall 
commence  to  run  from  the  date  at  which  the  land  was  actually 
occopied  and  used  for  the  construction  of  the  works. 

Art.  2G31.  Ou  the  presentation  of  such  petition  to  the  judge,  it 
shall  be  his  duty  to  indorse  thereon  an  order  directing  the  clerk  of 
the  court  to  give  notice  to  the  owner  according  to  law.  The  clerk 
shall  thereupon  i^sue  a  copy  of  the  petition  and  order,  together  with 
a  notice  of  the  time  at  w.iich  a  jury  will  be  impanneled  to  assess  the 
value  of  the  land  described  in  the  petition,  to  the  sheriff,  who  shall 
make  service  and  return  therefor  as  in  ordinary  cases. 

Abt.  2632.  Immediately  after  the  order  shall  have  been  made  by 
the  judge,  it  sh  ill  be  the  duty  of  the  clerk  and  sheriff  to  make  a  list 
of  forty-eight  freeholders,  residents  of  the  parish  in  which  the  land 
lies,  and  not  interested  in  the  issue  to  be  tried;  from  which  Hst 
twenty-four  shall  be  drawn  and  summoned  to  attend,  on  the  tenth 
day  aller  the  date  of  the  summons,  or  if  that  day  be  one  of  public 
iec=t,  on  the  eleventh  day  after  the  date,  and  from  the  twenty-four 
freeholders,  a  jury  shall  be  impanneled,  wnich  shall,  by  a  verdict  in 
which  at  least  three-fourths  of  their  number  shall  concur,  determine, 
after  hearing  the  parties  and  their  evidence,  what  is  the  value  of  the 
land  described  in  the  petition  with  its  improvements,  and  what 
damages,  if  any,  the  owner  would  sustain  in  addition  to  the  loss  of 
the  land  by  its  expropriation.  In  impanneling  the  jury,  either  party 
may  challenge  for  cause,  but  no  peremptory  challenge  shall  be 
allowed. 

Abt.  2633.  In  estimating  the  value  of  the  property  to  be  expro- 
priated, the  basis  of  assessment  shall  be  the  true  value  which  the 
land  possessed  before  the  c<mtemplated  improvement  was  proposed, 
and  without  deducting  therefrom  any  amount  for  the  benefit  derived 
by  the  owner  from  the  contemplated  improvement  or  work. 

Art.  2634.  Any  appeal  to  the  Supreme  Court  from  the  verdict  of 
the  jury  and  judgment  of  the  lower  court,  made  by  either  party, 
shall  not  suspend  the  execution  of  such  judgment,  but  the  payment 
of  the  amount  of  the  verdict  by  the  company  to  the  owner,  or  the 
deposit  thereof  subject  to  the  owner's  order,  in  the  hands  of  the 
sheriff,  shall  entitle  the  corporation  to  the  right,  title  and  estate  of 
the  owner  in  and  to  the  land  described  in  the  petition  in  the  same 
manner  as  a  voluntary  conveyance  would  do.  But  in  the  event  of 
any  change  being  made  by  the  final  decree  in  the  decision  of  the 
cause,  the  corporation  shall  be  bound  to  pay  the  additional  assess* 
ment,  or  be  entitled  to  recover  back  the  surplus  paid,  as  the  case 
maybe. 

-kRT.  2635.  If  the  owner  of  any  lands  required  for  works  of  public 
utility  be  unknown  or  absent,  and  have  left  no  known  agent  in  the 
State,  it  shall  be  the  duty  of  the  court  to  appoint  a  curator  ad  hoa 
to  represent  and  act  for  such  owner;  and  the  price  which  he  may  be 
entitled  to  receive  shall  be  deposited  in  the  State  treasury,  subject 
to  his  order;  the  receipt  of  the  State  Treasurer  for  the  price  shall 
vest  the  title  in  the  corporation  paying  for  the  land«  in  the  same 
manner  as  if  it  were  paid  to  the  owner  in  persoL. 

Abt.  2636.  If  any  owner  shall  be  of  opinion  that  the  quantity  oJt 
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land  songht  to  be  purchased  by  any  corporation  esceeda  that  which 
is  reasonably  necessary  for  the  purpose  intended  by  the  company,  it 
shall  be  lawful  for  him  to  file  a  special  plea,  setting  forth  this  fact, 
and  in  such  case  the  jury  shall  determine  not  only  the  valae  of  the 
land  to  be  expropriated,  but  also  the  extent  of  land  over  which 
the  company  may  exercise  the  forced  expropriation;  the  whole 
always  subject  to  the  decision  of  the  Supreme  Court  on  appeal. 

Art.  2637.  The  right  of  expropriation  shall  in  no  case  extend  to 
graveyards,  nor  the  dwelling  house,  yard,  garden,  and  other  appur- 
tenances thereof,  unless  the  jury  shall  find,  by  their  verdict,  that  the 
line  of  the  proposed  railroad  or  caoal  can  not  be  diverted  from  that 
proposed  by  the  company  without  great  public  loss  or  inconvenience. 

Abt.  2638.  If  a  tender  be  made  by  any  corporation  of  the  trae 
yalue  of  the  land  to  the  owner  thereof,  before  proceeding  to  a  forced 
expropriation,  the  costs  of  such  proceedings  shall  be  paid  by  the 
owner.  c 

Abt.  2639.  All  judj^ents  directing  the  expropriation  of  lands 
to  corporations  shall  be  vaud  against  all  persons,  including  married 
women,  minors,  or  persons  interdicted. 

Abt.  2640.  The  proceedings  set  forth  in  {he  foregoing  articie9 
shall  be  required  in  all  cases  of  expropriation  of  property  necessai^ 
for  the  general  use. 

Abt.  2641.  [2611.] — ^If,  after  the  expropriation,  any  individual 
pretends  that  he  had  rights  respecting  the  thing,  either  as  owner  or 
as  creditor,  he  shall  have  recourse  against  the  person  who  received 
the  price. 

CHAPTER  12. 

Of  dhe   Assignment  or   Tranter  of   Credits  and  oAer  Incorporeal 

Bighis. 

Abt.  2642.  [2612.]— In  the  transfer  of  credits,  rights  or  diums  tc 
a  third  person,  the  delivery  takes  place  between  the  transferrer  and 
the  transferree  by  the  giving  of  the  title. 

Abt.  2643.  [2613.] — The  transferree  is  only  possessed,  as  it 
regards  third  persons,  after  notice  has  been  given  to  the  debtor  of 
the  transfer  having  taken  place. 

The  transferree  may  nevertheless  become  possessed  by  the 
acceptance  of  the  transfer  by  the  debtor  in  an  authentic  act 

Abt.  2G44.  [2614.] — ^If,  previous  to  notice  having  been  given  of 
the  transfer  to  the  debtor,  either  by  the  transferrer  or  by  the  trans- 
ferree, the  debtor  should  have  made  payment  to  the  transferrer,  the 
debtor  is  discharged  of  the  debt 

Abt.  2645.  [2615.] — The  sale  or  transfer  Of  a  credit  includes  eveiy 
thing  which  is  an  accessorj-  to  the  same;  as  suretyship,  privUeges 
and  mortgages. 

Art.  2646.  [2616.  J — He  who  sells  a  credit  or  an  mcorporeal  rigW» 
warrants  its  existence  at  the  time  of  the  transier  thoagh  no  warranty 
be  mentioned  in  the  deed. 

Abt.  2647.  [2617.]— The  sellor  does  not  warratit  the  solvency  d 
the  debtor,  un'ess  ho  has  agrocd  so  lo  do. 
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Art.  2648.  [2618.] — ^When  the  solvency  of  a  debtor  is  warranted 
by  Contract,  sach  warrant  extends  only  to  the  actual  solvency  of  the 
debtor,  and  not  to  his  fature  solvency,  unless  the  same  be  expressly 
sobmitted  to  by  th*^  transferrer. 

Art.  2649.  [2619.] — Jl  it  be  proved  that  the  assigner,  who  has  not 
warranted  the  so  vency  of  the  debtor,  knew  or  had  strong  reasons  to 
snspect  that  the  debtor  was  insolvent  at  the  time  of  the  assignment, 
the  contract  may  be  rescinded,  and  the  assigner  compelled  to  restore 
the  price. 

Art.  2650.  [2G20.] — When  a  man  soils  his  right  to  a  succession, 
without  particularly  specif \ing  the  objects  of  winch  it  consists,  he 
only  warrants  his  right  as  an  heir. 

Art.  2i)51.  [2G21  j — In  case  he  who  sells  his  right  to  a  succession 
has  already  received  any  of  the  fruits  of  any  property  belonging  to 
the  same,  and  if  any  credit  due  to  that  succession  has  been  paid  to 
him,  he  shall  be  bound  to  repay  the  same  1ff>  the  purchaser,  unless 
the  same  has  been  excepted  by  the  contract. 

Art.  2652.  [2622.] — Ho  against  whom  a  litigious  right  has  been 
transferred,  may  get  himself  released  by  paying  to  the  transferree 
the  real  price  of  the  transfer,  together  with  the  interest  from  its  date. 

Art.  2653.  [2623.] — A  right  is  said  to  be  litigious,  whenever  there 
exists  a  suit  and  contestation  on  the  same. 

Art.  2654.  [2624  J — ^Tho  provisions  of  article  2652  do  not  apply: 

1 .  When  the  transfer  has  been  made  either  to  a  coheir  or  to  the 
coproprietor  of  the  right. 

2.  •  When  such  right  has  been  transferred  to  a  creditor  as  a  pay- 
ment for  a  debt  due  to  him. 

3.  When  the  transfer  has  been  made  to  the  possessor  of  the  estate 
sobjeot  to  the  Utigious  right 

CHAPTEB  13. 
Of  the  Qiving  in  FaymenL 

Art.  2655.  [2625  ] — The  giving  in  payment  is  an  act  by  which  a 
debtor  gives  a  thing  to  the  creditor,  who  is  willing  to  receive  it,  in 
payment  of  a  sum  which  is  due. 

Art.  2656.  [2626.] — That  giving  in  payment  differs  from  the  ordi- 
nary contract  of  sale  in  this,  that  the  latter  is  perfect  by  the  mere 
consent  of  the  parties,  even  before  the  delivery,  while  the  giving  in 
payment  is  made  only  by  delivery. 

Art.  265t.  [2627.] — From  this  distinction  result  consequences 
which  are  different  in  relation  to  the  risk  of  the  thing  sold;  which 
risk,  in  this  species  of  contract,  never  falls  upon  the  creditor,  before 
delivery,  unless  he  has  delayed  beyond  a  reasonable  time  to  obtain 
the  thing. 

Art.  2658.  [2628.] — ^This  difference  gives  rise  to  another  in  the 
effect  of  these  contracts,  in  cases  of  the  insolvency  of  ttie  debtor. 
He  may,  althongh  insolvent,  lawfully  sell  for  the  price  which  is  paid 
to  him;  but  the  law  forbids  to  give  in  paym^t  to  one  creditor,  to 
the  prejudice  of  the  others,  any  other  thmg  than  the  sum  of  money 
due. 
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Abt.  2659.  [2629.1 — ^Except  with  these  differenoesi,  the  giving^  in 
payment  is  subjected  to  all  the  rules  which  goyem  the  ordinary  con- 
tract of  sale. 


TITLE  VIII. 


OF   EXCHANGE. 


Art.  2660.  [2630.] — Exchange,  is  a  contract,  by  which  the  parties 
to  the  contract  give  to  one  another,  one  thing  lor  another,  whateTcr 
it  be,  except  money;  for  in  that  case  it  would  be  a  sale. 

Art.  2661.  [2631.] — An  exchange  takes  place  by  the  bare  consent 
of  the  parties. 

Art.  2h62.  [2632.] — If  one  of  the  exchangers,  after  having 
received  the  thing  given  to  him  in  exchange,  learu  that  the  other 
exchanger  is  not  the  proprietor  of  that  thing,  he  can  not  be  com- 
pelled to  deliver  that  which  he  had  promised  to  give  in  exchange; 
he  is  only  bound  to  return  the  thing  which  he  has  received. 

Art.  2663.  [2633.] — ^The  exchanger,  who  is  evicted  bv  a  judgment 
of  the  thing  he  has  received  in  exchange,  has  his  choice  either  to 
sue  for  damages  or  for  the  thing  he  gave  in  exchanga 

Art.  2664.  [2634.] — The  rescission  of  the  contract  on  account  of 
lesion  is  not  allowed  in  contracts  of  exchange,  except  in  the  follow- 
ing cases.  « 

Art.  2665.  [2635.] — The  rescission  on  account  of  lesion,  beyond 
moiety,  takes  place  when  one  party  gives  immovable  property  to  the 
other  in  exchange  for  movable  property;  in  that  case,  the  person 
having  given  the  immovable  estate  may  obtam  a  rescission,  if  the 
movables  which  he  has  received,  are  not  worth  the  one-half  of  the 
Talue  of  the  immovable  estate. 

But  he  who  has  given  movable  property  in  exchange  for  immov- 
able estate,  can  not  obtain  a  rescission  of  the  contract,  even  in  case 
the  things  given  by  him  were  worth  more  than  twice  as  much  as  the 
immovable  estate. 

Art.  2666.  [2636.] — The  rescission  on  account  of  lesion  beyond 
moiety,  may  take  place  on  a  contract  of  exchange,  if  a  bidance  has 
been  paid  in  money  or  immovable  property,  and  if  the  balance  paid 
exceeds  by  more  than  one-half  the  total  value  of  the  immovable 
property  given  in  exchange  by  the  person  to  whom  the  balanccihas 
been  paid;  in  that  case  it  is  only  the  person  who  has  paid  raoh 
balance  who  may  demand  the  rescission  of  the  contract  on  acoooni 
of  hsion. 

Art.  2667.  [2637.1 — All  the  other  provisions  relative  to  the 
tract  of  sale  apply  to  the  contract  of  exchange. 

And  in  this  last  contract  each  of  the  parties  is  indiridually 
sidered  both  as  vendor  and  vendee. 
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TITLE  IX. 


OF   LEASE. 


Abt.  2668.  [2688.] — ^The  contract  of  lease  or  letting  out  (besides 
the  rales  in  which  it  is  subjeci  in  common  with  other  agreements, 
and  which  are  explained  nnder  the  tide:  Of  ConvenHonal  OUigalions) 
is  governed  by  certain  particular  mles^  which  are  the  subject  of  the 
inresent  title. 

OHAFTEB  L 
Of  the  Nature  <f  the  Contract  (f  Lease  and  of  its  Several  Kinds, 

Abt.  2669.  [2689.] — Lease  or  hire  is  a  synallagmatic  contract,  to 
which  consent  alone  is  snfficieDt,  and  by  which  one  party  gives  to 
the  other  the  enjoyment  of  a  thing,  or  bin  labor,  at  a  &ced  price. 

Art.  2670.  [2640.] — To  the  contract  of  lease,  as  to  that  of  sale;, 
three  things  are  absolutely  necessary,  to  wit:  the  thing,  the  price, 
and  the  conseot 

Art.  267L  [2641.] — ^The  price  should  be  certain  and  determinate, 
and  should  conust  of  money.  However,  it  may  consist  in  a  certain 
quantity  of  commodities,  or  even  in  a  portion  of  the  fruits  yielded 
by  the  thing  leased. 

Abt.  2672.  [2642.] — ^The  price,  notwithstanding,  may  be  left  to  the 
award  of  a  third  person  named  and  determined,  and  then  the  con- 
tract includes  the  condition  that  this  person  shall  fix  the  price;  and 
if  he  can  not  or  vnW  not  do  it,  there  is  no  lease. 

The  contract  would  be  null  if  the  price  were  left  to  be  fixed  by  a 
person  not  desi^rnated. 

AxL  2673.  [2643.J  -There  are  two  species  of  contracts  of  lease^ 
to  wit: 

1.  The  letting  out  of  things. 

2.  The  letting  out  of  labor  or  industry. 

Art.  2674.  [2644] — ^To  let  out  a  thing  is  a  contract  by  which  one 
of  the  parties  binds  himself  to  grant  to  the  other  the  enjoyment  of 
a  thing  during  a  certain  time,  lor  a  certain  stipulated  price  which 
the  other  binds  himself  to  pay  him. 

Art.  2675.  [2646.] — ^To  let  out  labor  or  industry  is  a  contract  by 
which  one  of  the  parties  binds  himself  to  do  something  for  the  otiier, 
in  consideration  of  a  certain  price  agreed  on  by  them  both. 
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CHAFTEB  %. 

(y  LeUing  Out  Tking$. 

SKcnov  1. 

• 

Oeneral  Provisuma. 

Abt.  2676.  [2646.]— The  letting  out  of  things  is  of  two  kinda. 
to  wit: 

1.  The  letting  oat  bouses  and  moyables. 

2.  The  letting  out  predial  or  oonntrj  estatea 

Art.  2677.  [2647.] — ^He  who  grants  a  lease  is  called  the  owner  or 
lessor.    He  to  whom  a  lease  is  made  is  called  the  lessee  or  tenant. 

Abt.  2678.  [2648.] — All  corporeal  things  are  susceptible  of  being 
let  oat»  movable  as  well  as  immoyable,  excepting  those  which  can  not 
be  used  without  being  destroyed  by  that  very  use. 

AxT.  2619.  [2649.] — Certain  incorporeal  things  may  also  be  let 
out,  such  as  a  right  of  toll,  and  the  like;  but  there  are  some  which 
can  not  be  the  object  of  hire,  such  as  a  credit. 

Abt.  2680.  [2650.] — A  right  of  servitude  can  not  be  leased  sepa- 
rately from  the  property  to  which  it  is  annexed. 

Airr.  2681.  [2651.] -*-He  who  possesses  a  thing  belonging  to 
another,  may  let  it  to  a  third  person,  but  he  can  not  let  it  for  any 
other  use  than  that  to  which  it  is  usually  applied. 

Abt.  2682.  [2652.] — He  who  lets  out  the  property  of  another, 
warrants  the  enjoyment  of  it  against  the  claim  of  the  owner. 

Abt.  2683.  [2653.] — ^Leases  niay  be  made  either  by  written  or 
verbal  contract. 

Abt.  2684.  [2654.1 — ^The  duration  and  the  conditions  of  leases  axe 
generally  regulated  i>y  contract,  or  by  mutual  consent. 

Abt.  2685.  [2655.] — li  the  renting  of  a  house  or  other  edifice,  or 
of  an  apartment,  has  been  made  without  fixing  its  duration,  the 
lease  shall  be  considered  to  havie  been  made  by  the  month. 

Art.  2686.  [2656.] — ^The  parties  must  abide  by  the  agreement  as 
fixed  at  the  time  of  the  lease.  If  no  time  for  its  duration  has  been 
agreed  on,  the  party  desiring  to  put  an  end  to  it  must  give  notice  in 
writing  to  the  other,  at  least  fifteen  days  before  the  expiration  of  the 
month,  which  has  begun  to  run. 

Art.  2687.  [2657.] — The  lease  of  a  predial  estate,  when  the  time 
has  not  been  specified,  is  presumed  to  be  for  one  year,  as  that  time 
is  necessary  in  this  State  to  enable  the  farmer  to  make  his  crop,  and 
to  gather  in  all  the  produce  of  the  estate  which  he  has  rented. 

Art.  2688.  [^G58.] — If,  after  the  lease  of  a  predial  estate  has 
expired,  the  farmer  should  still  continue  to  possess  the  same  during 
one  month  without  any  step  having  been  taken,  either  by  the  lessor 
or  by  a  new  lessee,  to  cause  him  to  deliver  up  the  possession  of  die 
estate,  the  former  lease  shall  continue  subject  to  the  same  clauses 
and  conditions  which  it  contained;  but  it  shall  continue  only  for  the 
year  next  following  the  expiration  of  the  lease. 

Abt.  2689.  [2659.] — If  the  tenant  either  of  a  house  or  of  a  room 
should  continue  in  possession  for  a  week  after  his  lease  has  expixed. 
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witbont  any  opposition  being  made  thereto  by  the  lessor,  the  lease 
shall  be  presomed  to  have  been  continued,  aud  he  can  not  be  com- 
pelled to  deliyer  up  the  house  or  room  without  having  received  the 
legal  notice  or  warning  directed  by  article  2686. 

Art.  2690.  [2660.] — In  the  oases  provided  for  in  the  two  preceding 
articles,  the  security  which  may  bav«  been  given  for  the  payment  of 
the  rent  shall  not  extend  to  the  obligations  resulting  from  the  lease 
being  thus  prolonged. 

Act.  2691.  [2661.] — ^When  notice  ha**  been  given,  the  tenant, 
although  be  may  have  continued  in  pohsession,  can  not  pretend  thai 
there  has  been  a  tacit  renewal  of  the  lease. 

Section  2. 

Of  the  OUigationB  and  Bights  of  the  Lessor. 

Abt.  2692.  [2662.J — ^The  lessor  is  bound  from  the  very  nature  of 
the  contract,  and  without  any  claus*e  to  that  effect: 

1.  To  deliver  the  thing  leased  to  the  lessee. 

2.  To  maintain  the  thing  in  a  ooodition  such  as  to  serve  for  the 
use  for  which  it  is  hired. 

3.  to  cause  the  lessee  to  be  in  a  peaceable  possession  of  the 
thing  during  the  continuance  of  the  lease. 

Abt.  2693.  [2663.1— The  lessor  is  bound  to  deliver  the  thing  in 
good  condition,  and  free  from  any  repairs.  He  ought  to  make, 
daring  the  continuance  of  the  lease,  all  the  repairs  which  may  acci- 
dentaUy  become  necessary;  except  those  which  the  tenant  is  bound 
to  make,  as  hereafter  directed. 

Art.  2694.  [2664.] — ^If  the  lessor  do  not  make  the  necessary 
repairs  in  the  manner  required  in  the  preceding  article,  the  lessee 
may  call  on  him  to  make  them.  If  he  refuse  or  neglect  to  make 
them,  th3  lessee  may  himself  cause  them  to  be  made,  and  deduct 
the  price  from  the  rent  due,  on  proving  that  the  repairs  were  indis- 
pensable, and  that  the  price  which  he  has  paid  was  just  and 
reasonabla 

Art.  2695.  [2665.] — ^The  lessor  guarantees  the  lessee  against  all 
the  vices  and  defects  of  &e  thing,  which  may  prevent  its  being  used 
even  in  case  it  should  appear  he  knew  nothing  of  the  existence 
of  such  vices  and  defects,  at  the  time  the  lease  was  made,  and  even 
if  they  have  arisen  since,  provided  they  do  not  arise  from  the  fault  of 
the  lessee;  and  if  any  loss  should  result  to  the  lessee  from  the  vices 
and  defects,  the  lesser  shall  be  bound. to  indemnify  him  for  the  same. 

Art.  2696.  [2666.]^— If  the  lessee  be  evicted,  the  lessor  is  answer- 
able for  the  damage  and  lo8S  which  he  sustained  by  the  interruption 
of  the  lertse. 

Art.  2697.  [2667.]— If,   during  the  lease,  the  thing  be  totally 
destroyed  by  an  unforseen  event,  or  if  it  be  taken  for  a  purpose  of. 
public  utility,  the  lease  is  at  an  end.     If  it  be  only  destroyed  in  part, 
the  lessee  may  either  demaid  a  diminution  of  the  price,  or  a revo- 
caiion  of  the  lease.    In  neither  case  has  he  any  claim  of  damages. 

Art.  2698.  [2668.]— The  lessor  has  not  the  right  to  make  any 
alteration  lu  the  thing  during  the  continuance  of  the  lease. 
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Abt.  2699.  [2669.]— I(  withoat  aoy  JSfiralt  of  the  lesBor,  the  thing 
cease  to  be  fit  for  the  purpose  for  which  it  was  leased,  or  if  the  use 
be  much  impeded,  as  if  a  nei£^bor»  by  raising  his  walls  shall  inter- 
cept the  light  of  a  house  lesfled,  the  lessee  may,  acocnrding  to 
oircainstances,  obtain  the  annnlment  of  the  lease,  but  has  no  oaim 
for  indemnity. 

Abt.  2700.  [2670.] — If,  daring  the  eontinnanoe  of  the  lease,  the 
thing  leased  should  be  in  want  of  repairs,  and  if  those  repairs  can 
not  be  postponed  until  the  expiration  of  the  lease,  the  tenant  must 
su£Eiar  such  repairs  to  be  made,  whatever  be  the  inoonTenience  he 
undergoes  thereby,  and  though  he  be  depriyed  either  totally  or  in 
part  of  the  use  of  the  thing  leased  to  him  daring  the  making  of  tlu» 
repairs.  But  in  case  such  repairs  should  continue  for  a  longer  time 
than  one  month,  the  price  of  the  rent  shall  be  lessened  in  propor- 
tion to  the  time  daring  which  the  repairs  have  continued,  and  to 
the  parts  of  the  tenement  of  the  use  oi  which  the  lessee  has  thereby 
been  deprived* 

And  the  whole  of  the  rent  shall  be  remitted,  if  the  repairs  have 
been  of  such  nature  as  to  oblige  the  tenant  to  leave  the  house  or  tne 
room  and  to  take  another  house,  while  that  which  he  had  leased  was 
repairing. 

Abt.  2701.  [2671.]— If,  iu  the  lease  of  a  predial  estate,  the 
premises  have  been  stated  to  be  of  a  greater  extent  than  they  in 
reality  are,  the  lessee  may  claim  an  abatement  of  the  rent,  in  the 
cases  and  8ubject  to  the  pro  visions  prescribed  in  the  title:  Of  Sale. 

Art.  2702.  [2672.] — ^The  lessor,  and  not  the  lessee,  unless  there 
be  a  stipnlalion  to  the  contrary,  must  bear  all  the  real  charges  with 
which  the  thing  leased  is  burdened.  Thus  he  has.  to  pay  the  taxee^ 
rents  and  other  dues  imposed  upon  the  thing  leased. 

Abt.  2703.  [2673.1 — The  lessor  is  not  bound  to  guaranty  the 
lessee  against  disturbances  caused  by  persons  not  claiming  any  right 
to  the  premises;  but  in  that  case  the  lessee  has  a  right  of  action  for 
damages  sustained  against  the  person  occasioning  such  disturbance. 

Art.  2704.  [2674.] — If  the  persons  by  whom  those  acts  of  dis- 
turbance have  been  committed,  pretend  to  have  a  right  to  the  thing 
leased,  or  if  the  lessee  is  cited  to  appear  before  a  court  of  justice  to 
answer  to  the  complaint  of  the  person  thus  claiming  the  whole  or  a 
part  of  the  thing  leased,  or  claiming  some  servitude  on  the  same,  he 
shall  call  the  lessor  in  warranty,  and  shall  be  dismissed  from  the  suit 
if  he  wishes  it,  by  namingthe  person  under  whose  rights  he  possesses 

Art.  2705.  [2675.] — The  lessor  has,  for  the  payment  of  his  rent, 
and  other  obligations  of  the  lease,  a  right  of  ple<^  on  the  movable 
effects  of  the  lessee,  which  are  found  on  the  property  leased. 

In  the  case  of  predial  estates,  this  right  embraces  everything  that 
serves  for  the  labors  of  the  farm,  the  furniture  of  the  lessee's  house, 
and  the  fruits  produced  during  the  lease  of  the  land;  and  iu  the  case 
of  houses  and  other  edifices,  it  includes  the  furniture  of  the  lessee, 
and  the  merchandise  contained  in  the  house  or  apartment,  if  it  be  a 
store  or  shop. 

But  the  lessee  shall  be  entitled  to  jretain,  out  ot  the  property 
subjected  by  law  to  the  lessor's  privilege,  his  clothes  and  linen,  ana 
those  of  his  wife  and  family,  his  bed,  bedding  and  bedstead,  and 


OF  LEASE.  825 

fhoBe  of  his  wife  and  family;  his  anns,  military  aoooatrdments,  and 
the  tools  and  instruments  necessary  for  the  exercise  of  the  trade  or 
profession  by  which  he  gains  his  living  and  that  of  his  family. 

Abt.  2706.  [2616.]— This  right  of  pledge  includes,  not  only  the 
effects  of  the  principal  lessee  or  t^ant,  but  those  of  the  under- 
tenant,  so  far  as  the  latter  is  indebted  to  the  principal  lessee,  at  the 
time  when  the  proprietor  chooses  to  exercise  his  right 

A  payment  nifide  in  anticipation,  by  the  undertenant  to  his  prin- 
cipal, does  not  release  him  from  the  owner's  claim. 

Abt.  2707.  [:i677.]— This  right  of  pledge  affects,  not  only  the 
movables  of  the  lessee  and  underlessee^  but  also  those  belonging  to 
third  persons,  when  their  goods  are  contained  in  the  house  or  store, 
by  their  own  consent,  express  or  implied. 

Art.  2108.  [2678.] — Movables  are  not  subject  to  this  right,  when 
they  are  only  transiently  or  accidentally  in  the  house,  store,  or  shop, 
such  as  the  baggage  of  a  traveler  in  an  inn,  merchandise  sent  to  a 
workman  to  be  made  up  or  repaired,  and  effects  lodged  in  the  store 
of  an  auctioneer  to  be  sold. 

Art.  2709.  [2679.] — ^In  the  exercise  of  this  right,  the  lessor  may 
seize  the  objects,  which  are  subject  to  it,  before  liie lessee  taJces  them 
away,  or  within  Hfteen  days  after  they  are  taken  away,  if  they 
continue  to  be  the  property  of  the  lessee,  and  can  be  identified. 

SscnoN  3. 

OF  the  Obligations  and  Rights  of  the  Leasts. 

Abt.  2710.  [2680.]— The  lessee  is  bound: 

1.  To  enjoy  the  thing  leased  as  a  good  administrator,  according  to 
the  use  for  which  it  was  intended  by  the  leiise. 

2.  To  pay  the  rent  at  the  terms  agreed  on. 

Abt.  2711.  [2681.] — 1£  the  lessee  makes  another  use  of  the  thing 
than  that  for  which  it  was  intended,  and  if  any  loss  is  thereby 
sostained  hj  the  lessor,  the  laiter  may  obtain  Uie  dissolution  of 
the  lease. 

The  lessee,  in  that  case,  shall  be  bound  to  pay  the  rent,  until  the 
thing  is  again  leased  out;  and  the  lessee  is  also  liable  for  all  the 
losses  which  the  owner  may  have  sustained  through  his  misconduct. 

Abt.  2712.  [2682.] — ^The  lessee  may  be  expelled  from  the  property 
if  he  f&Ufi  to  pay  the  rent  when  it  becomes  due. 

Aat.  27i3.  [2683.] — ^When  the  lessor  has  given  notice  to  the  lessee, 
in  the  manner  directed  by  law,  to  quit  the  property,  and  the  lessee 
persists  in  rettiaining  on  it,  the  lessor  may  have  him  summoned 
before  a  judge  t>r  a  justice  of  the  peace,  and  condemned  to  depart; 
and  if,  three  days  after  notice  of  the  judgment  he  has  not  obeyed, 
the  judge  or  justice  of  the  peace  may  order  tiiat  he  shall  be  expelled 
and  that  the  property  shall  be  cleared  by  the  sheriff  or  constable,  at 
his  expense^ 

The  mode  of  proceeding  in  such  cases  is  provided  for  by  special 
laws 

Art.  2714.  [2684.]~T^e  sheriff  or  constable  charged  with  the 
execution  of  tliii  order,  may  force  the  doors  and  windows,  if  they ' 
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are  shat,  and  seize  and  sell  such  portion  of  the  eflSdots  of  the  lessee 
as  may  be  necessary  to  pay  the  costs. 

Abt.  2715.  [2685.]— The  lessee  is  bonnd  to  canse  all  necessary 
repairs  to  be  made  which  it  is  incumbent  on  lessees  to  make,  unless 
the  contrary  hath  been  stipulated. 

Abt.  2716.  [2686.] — ^Tbe  repairs,  which  must  'be  made  at  the 
expense  of  the  tenant,  are  those  which,  during  the  lease,  it  becomes 
necessary  to  make: 

To  the  hearth,  to  the  back  of  chimneys  and  chimney  casing. 

To  the  plastering  of  the  lower  part  of  interior  walls. 

To  the  pavement  of  rooms,  when  it  is  but  partially  broken,  but 
not  when  it  is  in  a  state  of  decay. 

For  replacing  window  glass,  when  broken  accidentally,  but  not 
when  broken  either  in  whole  or  in  their  greatest  part  by  a  hail 
storm  or  by  any  other  inevitable  accident. 

To  windows,  shutters,  partitions,  shop  windows,  locks  and  hinges^ 
and  everything  of  that  kiryil,  according  to  the  custom  of  the  place. 

Abt.  2/17.  [2687.] — The  expenses  of  the  repairs,  which  unforeseen 
events  or  decay  may  render  necessary,  must  be  supported  by  the 
lessor,  though  such  repairs  be  of  the  nature  of  those  which  are 
usually  done  by  the  lessee. 

Abt.  2718.  [2688.]— The  cleaning  of  wells  and  necessaries  shall 
be  at  the  expense  of  the  lessor,  unless  the  contrary  has  been 
stipulated. 

Abt.  2719.  [2689.] — ^If  an  inventory  has  been  made  of  the  premises 
in  which  the  situation,  at  the  time  of  the  lease,  has  been  stated,  it 
shall  be  the  duty  of  the  lessee  to  deUver  back  everything  in  the  same 
state  in  which  it  was  when  taken  possession  of  by  him,  making, 
however,  the  necessary  allowance  for  wear  and  tear  and  for  unavoid- 
able accidents. 

Abt.  2720.  [2690.] — ^If  no  inventory  has  been  made,  the  lessee  is 
presumed  to  have  received  the  thing  in  good  order,  and  he  must 
return  it  in  the  same  stat^,  with  the  exceptions  contained  in  the  pre- 
ceding article. 

Abt.  2721.  [2691.]^The  lessee  is  only  liable  for  the  injuries  and 
losses  sustained  through  his  own  fault. 

Abt.  2722.  [2692.]— He  is,  however,  liable  for  the  waste  com- 
mitted by  the  persons  of  his  family,  or  by  those  to  whom  he  may 
have  made  a  sublease. 

Abt.  2723.  [2693.]— He  can  only  be  liable  for  the  destruction 
occasioned  by  tire,  wnen  it  is  proved  that  the  same  has  happened 
either  by  his  own  fault  or  neglect,  or  by  that  of  his  family. 

Abt.  2724.  [2694.]— It  is  the  duty  of  a  farmer  of  a  predial  estatei 
to  prevent  the  same  being  encroached  upon,  and  in  case  of  saoh 
encroachment,  to  give  notice  to  the  proprietor,  in  defect  of  which  he 
shall  be  liable  in  damages. 

Abt.  2725.  [2696.]— The  lessee  has  the  right  to  underlease^  or 
even  to  cede  his  lease  to  another  person,  unless  this  power  has  been 
expressly  interdicted. 

The  interdiction  may  be  for  the  whole,  or  for  a  part;  and  flui 
clause  is  always  construed  strictly. 

Abt.  2726.  [2697.]— The  lessee  ba«  a  right  to  remove  the  impra1•^ 
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mentB  and  additions  which  he  has  made  to  the  thing  let,  provided  he 
leaves  it  in  the  8ta£e  in  which  he  received  it 

Bat  if  these  additions  be  made  with  lime  and  cement,  the  lessor 
may  retain  them,  on  paying  a  fair  price. 

Section  4. 

Cf  the  DissdvJtion  of  Leasee 

Abt.  9727.  [2698.] — The  lease  ceases  of  course,  at  the  expiration 
of  the  time  agreed  on. 

Art.  2728.  [2699.] — It  is  also  dissolved  by  the  loss  of  the  thing 
leased. 

Akt.  2729.  [2700.]— The  neglect  of  the  lessor  or  lessee  to  fulfill 
his  engagements,  may  also  give  cause  for  a  dissolution  of  the  lease, 
in  the  manner  expressed  concerning  contracts  in  general,  except  that 
the  judge  can  not  order  anv  delay  of  the  dissolution. 

Art.  2730.  [2701.] — A  lease  made  by  one  having  a  right  of 
nsnfnict,  ends  when  the  right  of  usufruct  ceasea 

Tlie  lessee  has  no  right  to  an  indemnification  from  the  heirs  of  the 
lessor,  if  the  lessor  has  made  known  to  him  the  title  under  which  he 
possessed. 

Art.  2731.  [2702.] — A  contract  for  letting  out  is  not  dissolved  by 
the  death  of  the  lessor,  nor  by  that  of  the  lessee;  their  respective 
heirs  are  bound  by  the  contract. 

Art.  2732.  [2703.] — ^The  lessor  can  not  dissolve  the  lease  for  the 
purpose  of  occupying  himself  the  premises,  unless  that  right  has 
been  reserved  to  him  by  the  contract 

.Art.  2733.  [2704.J — If  the  lessor  sells  the  thing  leased,  the  pur- 
chaser can  not  turn  out  the  tenant  before  his  lease  has  expired,  imless 
the  contrary  has  been  stipulated  in  the  contract. 

Abt.  2734.  [2705.] — If  the  lessor  has  reserved  to  himself  in  the 
agreement,  the  right  of  taking  possession  of  the  thing  leased  whenever 
he  should  think  proper,  Jie  is  not  bound  to  make  any  indenmification 
to  the  lessee,  unless  it  be  specified  by  the  contract;  the  lessor  is  only 
bound  in  that  case,  to  give  him  the  legal  notice  or  warning  prescribed 
in  article  2686. 

!Art.  2735.  [2706.] — If  it  has  been  agreed  by  the  parties,  at  the 
time  the  lease  was  made,  that  in  case  the  property  was  sold  the  pur- 
chaser should  be  at  Hberty  to  take  immediate  possession,  and  if  no 
indemnification  has  been  stipulated,  the  lessor  shall  be  bound  to 
indemnify  the  lessee  in  tiie  following  manner. 

Art.  2736  [27t)7.] — If  it  be  a  house,  room  or  shop,  the  lessor  shall 
pay  as  indeujnification  to  the  evicted  tenant  a  sum  equal  to  the 
amon  it  of  the  rent,  for  the  time,  which,  according  to  article  2686,  is 
to  elapse  between  the  notice  and  the  going  out 

Art.  2737.  [2708.] — ^If  it  be  a  predial  esta'e,  the  indemnification 
to  be  paid  by  the  lessor  to  the  evicted  farmer,  shall  be  the  third  of 
the  prici^  of  th<'  rent,  during  the  time  which  has  yet  to  elapse. 

Art.  2738.  [2700.] — The  quantum  of  daiLages  shall  be  determined 
by  skillful  men,  when  the  controversy  relatcH  to  manufactures,  mines 
and  thui^r^  of  h.it  kind,  which  require  great  disbursements. 
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AsTV  2739.  [2710.]— *The  purchaser  who  wisbes  to  noe  the  righi 
reaeryed  by  the  lease,  is  moreover  bound  to  give  preyious  notice  to 
the  tenant  according  to  article  2686. 

The  farmers  of  predial  estates  ^hall  baye  one  yearns  notice. 

Abt.  2740.  [2111.] — Preyious  to  the  expulsion  of  a  farmer  or 
tenant,  the  before  prescribed  indemnifications  mast  be  paidtoJiim, 
either  by  the  lessor,  or  in  his  defect,  by  the  new  purchaser. 

Art.  2*741.  [2112.] — ^If  the  lease  has  not  been  reduced  to  writing, 
the  purchaser  can  not  be  compelled  to  give  any  indemnification. 

Art.  2742.  [2713.1 — A  person  who  has  purchased  an  estate,  the 
former  proprietor  of  which  has  reaeryed  by  contract  the  right  of 
redemption,  can  not  turn  out  the  lessee,  until,  by  the  expiration  of 
the  time  fixed  for  the  redemption,  the  purchaser  becomes  the 
irreyocable  owner. 

Art.  2143.  [2714.] — ^The  tenant  of  a  predial  estate  can  not  claim 
an  abatement  of  the  rent,  under  the  pica  that,  during  the  lease, 
either  the  whole,  or  a  part  of  his  crop,  has  been  destroyed  by  acci- 
dents, unless  those  accidents  be  of  such  an  extraordinary  nature, 
that  they  could  not  haye  been  foreseen  by  either  of  the  parties  at 
the  time  the  contract  was  made;  such  as  the  ravages  of  war  extending 
oyer  a  country  then  at  peace,  and  where  no  person  entertained  any 
apprehension  of  being  exposed  to  inyamon  or  the  like. 

But  eyen  in  these  cases,  the  loss  suffered  must  haye  been  equal  to 
the  yalue  of  one-half  of  the  crop  at  least,  to  entitle  the  tenant  to  an 
abatement  of  the  rent 

The  tenant  has  no  right  to  an  abatement,  if  it  is  stipulated  in  the 
contract,  that  the  tenant  shall  ruu  all  the  chances  of  all  foreseen  and 
unforeseen  accidents. 

Art.  2744.  [2715.] — ^The  tenant  can  not  obtain  an  abatement, 
when  the  loss  of  the  fruit  takes  place  a^r  its  Fcparation  from  the 
earth,  unless  the  lease  giyes  to  the  lessor  a  portion  of  the  crop  in 
kind ;  in  which  case,  the  lessor  ought  to  bear  his  share  of  the  loss, 
proyided  the  tenant  has  committed  naudreasonable  delay  in  deliyer- 
ing  his  portion  of  the  crop. 

CHAPTEB3. 

Of  the  Letting  <  ut  of  Labor  or  Industry, 

Art.  274&  [2716.] — ^Labor  may  be  let  out  in  three  wayai 

1.  Ijat>orers  may  hire  their  seryices  to  another  person. 

2.  Carriers  and  watermen  hire  out  their  seryices  for  the  coarey^ 
aiice  either  of  persons  or  of  goods  and  merchandise. 

3.  Workmen  hire  out  their  labor  or  industry  to  make  buildings  or 
other  works. 

Sbction  1 

Of  the  Hiring  of  ServantR^  and  Lahoren. 

Art.  2146.  [2117.] — A  man  can  only  hire  out  his  seryicas  Cor  a 
certain  limited  time,  or  for  the  performance  of  a  certain  eul 
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Abt.  2747.  [2718.] — A  man  is  at  liberty  to  dismiss  a  hired  serrant 
attached  to  his  persoa  or  family,  withoat  assigning  any  reason  for 
80  doing.  The  servant  is  also  free  to  depart  without  assigning  any 
oaQRe. 

Art.  2748.  [2719.] — ^Laborers,  who  hire  themselves  out  to  serve 
on  piantatitms  or  to  work  in  mannfacmres,  have  not  the  right  of 
leaving  the  «  erson  who  has  hired  them,  nor  can  they  be  sent  away 
by  the  pr  'piieior,  until  iho  time  has  expired  during  which  they  had 
agreed  to  serve,  uuleks  good  and  just  causes  can  be  assigned. 

Art  2749.  [2720.] — If,  without  any  serious  ground  of  complaint, 
a  man  should  send  auav  a  laborer  whose  services  he  has  hired 
for  a  certiin  time,  beforu  that  time  has  expired,  he  shall  be  bound  to 
pay  til  such  laborer  the  whole  of  the  salaries  which  he  would  have 
been  etititl<-d  to  receive,  had  the  full  term  of  his  services  arrived. 

Art.  2750.  [-2721.] — ^But  if,  on  the  other  hand,  a  laborer,  after 
having  hired  out  his  services,  should  leave  his  employer  before  the 
time  of  his  engagement  has  expired,  without  having  any  just  cause 
of  complaint  against  his  employer,  tiie  laborer  shall  then  forfeit  all 
the  wages  that  may  be  due  to  him,  and  shall  moreover  be  compelled 
to  repay  all  the  money  he  has  received,  either  as  due  for  his  wages, 
or  in  advance  thereof  on  the  running  year  or  on  the  time  of  his 
engagement 

Siccrnosr  % 

Of  Gamers  and  Waiermerk 

Abt  2?51.  [2722.] — Carriers  and  watermen  are  subject,  with  res- 
pect to  the  safe  keeping  and  preservation  of  the  things  intrusted  to 
them,  to  the  same  obligations  and  duties  which  are  imposed  on 
tavern  keepers  in  the  title:     0/  Deposit  and  Seqriestraiicm, 

Art.  2752.  [2723.] — ^They»are  answerable,  not  only  for  what  they 
have  actually  received  in  theic:  vessel  or  vehicle,  but  also  for  what 
has  been  dtUivered  to  them  at  the  port  or  place  of  deposit,  to  be 
placed  in  the  vessel  or  carriage 

Abt.  2T53.  [2724.] — The  price  of  a  passage  agreed  to  be  paid  by 
a  women,  for  going  by  sea  from  one  country  tx)  another,  shall  not  be 
increased  in  case  the  woman  ha.«i  a  child  dming  the  vc^age,  whether 
her  pregnancy  was  known  or  not  l^  the  master  of  the  ship. 

Art.  2754.  [2725.] — Gamers  and  waterman  are  Ijiable  for  the  loss 
or  damage  of  the  thmgs  intru^d  to  their  car^,  unless  they  can 
prove  that  such  loss  or  aamage  has  been  occasioned  by  accidental 
and  tincontrollable  events. 

Abt.  2755.  [2726.] — ^The  mast^rs  of  ships  aad  other  vessels,  and 
their  crews,  have  a  privilege  on  the  ship,  for  the  wages  due  to  them 
on  the  last  voyage. 
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SscrnoK  & 

Of  conBtruding  Buildings  according  to  Plots,  and  other  Works  by 

the  Job,  and  of  furnishing  Materials. 

Art.  275a  [2727.]— To  build  by  a  plot,  or  to  work  by  the  job,  is 
to  undertake  a  building  or  a  work  for  a  certain  stipulated  price. 

Art.  2767.  [2728.] — ^A  person,  who  undertakes  to  make  a  work, 
may  agree,  either  to  furnish  his  work  and  industry  alone,  or  to 
furnish  also  the  materials  necessary  for  such  a  work. 

Art.  2758  [2729.] — When  the  undertaker  furnishes  the  materials 
for  the  work,  if  the  work  be  destroyed,  in  whatever  manner  it  may 
happen,  previous  to  its  being  delivered  to  the  owner,  the  loss  shall 
be  sustained  by  the  undertaker,  unless  the  proprietor  be  in  default 
for  not  reneivinsf  it,  though  duly  notified  to  do  so. 

Art.  2759.  [2780.] — When  the  undertaker  only  furnishes  his 
work  and  industry,  shopld  the  thing  Le  destroyed,  th^  uiviertaker 
is  only  liable  in  case  the  loss  has  been  occasioned  by  his  fault 

Art.  2760.  [2731.] — In  the  case  mentioned  in  the  preceding 
article,  if  the  thing  be  destroyed  by  accident,  and  not  owing  to  any 
fault  of  the  undertaker,  before  the  same  be  delivered,  and  without  the 
owner  be  in  default  for  not  receiving  it,  the  undertaker  shall  not  be 
entitled  to  his  salaries,  unless  the  destruction  be  owing  to  the 
badness  of  the  materials  used  m  the  building. 

Art.  2761.  [27321] — If  the  work  be  composed  of  detached  pieces. 
or  made  at  tbe  rate  of  so  much  a  meusare,  the  parts  may  be  d^ 
livered  separately;  and  that  deUvery  snail  be  presumed  to  have 
takon  pl^i^e,  if  the  proprietor  has  p%^  to  the  undertaker  ihjB  price 
due  for  the  parts  of  the  work  wikich  nave  already  b^n  compleljed. 

Art.  2762.  ^2733.]— If  a  building,  wiiich  an  architect  or  other 
workman  has  undortaken  to  make  kj  the  job,  should  fajl  'to  isun 
either  in  \^ole  or  in  part,  on  account  6f  the  badness  of  the  Woi^- 
manship,  the  orchitect  or  undertak€pr  shall  bear  the  loss  if  the 
bqi}ding  falla  to  ruin  in  the  course  of  ten  v^ars,  if  itf  be  a  stonye  or 
brick  building,  and  of  five  years  if  it  be  built  in  wood  or  with  temes 
fiUed'with  bricks. 

Art.  2763.  r2734.]--When  an  architect  or  other  workjnan  has 
undert^^en  the  btlilding  of  a  house  by  the  job,*  according  to  a  pbt 
ai^ed  on  between  him  and  the  oi^mer  of  the  ground,  he  cai^  mit 
claim  an  increase  of  the  price  agreed  qn,  on  the  plea  of  the  oflLginal 
plot  having  been  changed  and  extended,  unless  he  oan  pro^ro  that  SQch 
changes  have  been  made  in  compliance  with  the  wishes  of  the  owner. 

AiP»  2764.  [2735.] — An  exception  is  made  to  fhjB  above  provisioii, 
in  a  case  where  the  alteration  or  increase  is  so  giieat,  that  it  can  not 
be  supposed  to  have  been  made  withoilt  the  knowledge  of  tbe 
owner,  and  also  where  the  alteriition  or  increase  was  necessary  and 
has  not  been  foresp^en. 

Art  2766.  [2736.]— The  proprietor  has  a  right  to  cai^pel  at 
pleasure  the  bargain  he  has  niade,  even  in  case  the  woA  haft 
already  been  commLcnced^  by  paying  the  undertaker  for  the  exp^on 
and  labor  already  incurred,  and  such  damiges  as  the  ua.ar#  ol  tba 
case  may  require. 
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Abt.  2766.  [2787.]^— Contaracts  for  hiring  out  work  are  canceled 
by  the  death  of  the  workman,  architect  or  nndertaker,  udIcss  the 
proprietor  should  consent  that  the  work  shonld  be  continued  by  the 
heir  or  heirs  of  the  architect^  or  by  workmen  employed  for  that 
purpose  by  the  heirs. 

Abt.  2767.  [2738.] — The  proprietor  is  only  bound,  in  the  formet 
case,  to  pay  to  the  heirs  of  the  undertaker  the  value  of  the  work 
that  has  abready  been  done  and  that  of  the  materials  already  pre- 
pared, proportionably  to  the  price  agreed  on,  in  case  such  work  and 
materials  may  be  useful  to  him. 

Art.  2768.  [2739.] — The  undertaker  is  responsible  for  the  acts  of 
the  persons  employed  by  him. 

^  Air.  2769.  [2740.] — If  an  undertaker  fails  to  do  the  work  he  hag 
contracted  to  do,  or  if  he  does  not  execute  it  in  the  manner  and  at 
the  time  he  has  agreed  to  do  it,  he  shall  be  liable  in  damages  for 
the  losses  that  may  ensue  from  his  non-compliance  with  his 
contract. 

Art.  2770.  [2741.] — ^Masons,  carpenters  and  other  workmen, 
who  have  been  employed  in  the  construction  of  a  building  or  other 
works,  undertaken  by  the  job,  have  th^ir  action  against  the  propri- 
etor of  the  house  on  which  they  have  worked,  only  for  the  sum 
which  may  be  due  by  him  to  the  undertaker  at  the  time  their  action 
is  comqienced. 

Art.  2771.  [2742.] — ^Masons,  carpenters,  blacksmiths  and'  all 
other  artificers,  who  undertake  work  by  the  job,  are  bound  by  the 
provisions  contained  in  the  present  section,  for  they  may  be  con- 
sidered as  undertsikers  each  in  his  particular  line  of  business. 

Art.  2772.  [2743.] — The  undertaker  has  a  privilege,  for  the  pay- 
ment of  his  laDor,  on  the  building  or  other  work,  which  ho  may  have 
constructed. 

Workmen  employed  immediately  by  the  owner,  in  the  construo- 
tion  or  repair  of  any  building,  have  the  same  privilege. 

Every  mechanic,  workman  or  other  person  doing  or  performing 
any  work  towards  the  etection,  constiiiclion  or  finishing  of  any 
building  erected  under  a  cimtract  between  the  owner  and  builder  or 
other  person,  (whether  such  work  shall  be  performed  as  journeyman, 
laborer,  cartman,  subcontractor  or  otherwise,)  whose  demand  for 
work  and  labor  done  and  performed  towards  the  erection  of  such 
building  has  not  been  paid  and  satisfied,  may  dehver  to  the  owner  of 
such  building  an  attested  account  of  the  amount  and  value  of  the 
work  and  labor  ihns  performed  and  remaining  unpaid;  and  there- 
upon, such  owner  shall  retain  out  of  his  subsequent  payments  to  the 
conti  actor  the  amount  of  such  work  and  labor,  for  the  benefit  of  the 
person  so  performing  the  sama 

Whenever  any  account  of  labor  performed  on  a  building  erected 
under  a  contract  as  aforesaid,  shall  be  placed  in  the  hands  of  the 
owner  or  his  authorized  agent,  it  shall  be  his  duty  to  furnish  his  con- 
tractor with  a  copy  of  such  papers,  in  order  that  if  there  be  any 
disagreement  between  such  contractor  and  his  creditor,  they  may, 
by  amicable  adjustntent  between  themselves  or  by  arbitration,  ascer- 
tain the  true  %|im  due;  and  if  the  contractor  shall  not,  within  4<B>a-.^^ 
days  after  the  receipt  of  such  papers,  give  the  owner  written  notice 
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that  he  intends  to  dispnte  the  claim,  or  i(  in  ten  days  after  giving 
Buch  notice,  he  shall  refuse  or  neglect  to  hare  the  matter  adjusted  as 
aforesaid,  he  shall  be  considen^d  as  assenting  to  the  demand,  and 
the  owner  shall  pay  the  same  when  it  becomes  doa 

If  any  such  contractor  shall  dispute  the  claim  of  his  journeyman 
or  other  person  for  work  or  labor  performed  as  aforesaid,  and  if  the 
matter  can  not  be  adjusted  amicably  between  themselves,  it  shall  be 
submitted,  on  the  agreement  of  both  parties,  to  the  arbitrament  of 
three  disinterested  persons,  one  to  be  chosen  by  each  of  the  parties, 
and  one  by  the  two  thus  chosen;  the  decision,  in  writing,  of  such 
three  persons,  or  any  two  of  them,  shall  be  final  and  conclusive  in 
the  case  suomitted. 

Whenever  the  .amount  due  shall  be  adjns'ed  and  ascertained  fia 
above  provided,  if  the  contractor  shall  not,  within  ten  days  after  it  is 
so  adjusted  and  ascertained,  pay  the  sum  due  to  his  creditor  with 
the  costs  incurred,  the  owner  shall  pay  the  same  out  of  the  funds  as 
provided;  and  the  amount  due  may  be  recovered  from  the  owner  by 
the  creditor  of  the  contractor,  and  the  creditor  shall  be  entitled  to 
the  same  privileges  as  the  contractor,  to  whose  rights  the  creditor 
shall  have  been  subrogated,  to  the  extent  in  valne  of  any  balnnoe 
due  by  the  owner  to  his  contractor  under  the  contract  with  him,  at 
the  time  of  the  notice  first  given  as  aforesaid,  or  subsequently  accru- 
ing to  such  contractor  under  the  same,  if  such  amount  shall  be  less 
than  the  sum  due  from  the  contractor  to  his  creditor. 

All  the  foregoing  provisions  shall  apply  to  the  person  furnishing 
materials  of  any  kind  to  be  used  in  the  performance  of  any  work  or 
construction  of  any  building,  as  well  as  the  work  done  and  perfc^med 
towards  such  building,  by  any  mechanic  or  workman;  and  the  pro- 
ceedinc^s  shall  be  had  on  the  account^  duly  attested,  of  such  person 
furnish  1 1  tg  materials,  and  the  same  liabilities  incurred  by,  and 
enfoiced  against  the  contractor  or  owner  of  such  building,  or  oth^r 
person,  as  those  provided  for  work  or  labor  performed. 

If,  by  collusion  or  otherwise,  the  owner  of  any  building  erected 
by  contract  as  aioresaid,  shall  pay  to  his  contractor  any  money  in 
advance  of  the  sum  due  on  the  contract^  and  if  the  amount  still  dae 
the  contractor  after  such  payment  has  been  made,  shall  be  insufficient 
t43  satisfy  the  demand  made  for  work  and  labor  done  and  performed, 
or  materials  furnished,  the  owner  shall  be  liable  to  the  amount  tlubt 
would  have  been  due  at  the  time  of  his  receiving  the  account  of  sooh 
work,  in  the  same  manner  as  if  no  payment  had  been  made. 

Art.  2173.  [2744.]: — Workmen  and  persons  furnishing  materials^ 
who  have  contracted  with  tlie  undertaker,  have  no  action  against  tlie 
owner  who  has  paid  him.  If  the  undertaker  be  not  paid,  they  maj 
cause  the  moneys  due  him  to  be  seized,  and  they  are  of  right  subro^ 
gated  to  his  privilege. 

Art.  2774.  [2745.] — ^The  payments,  which  the  proprietor  mast 
have  made  in  anticipation  to  the  undertaker,  are  considered,  wila 
regard  to  workmen  and  to  those  who  fnmi-ih  materials,  as  not  hanag 
been  made,  and  do  not  prevent  them  from  exercising  the  pg^ 
granted  them  by  the  preceding  article. 

Art.  2775.  1 2746.1 — ^No  agreement  or  undertaking  for  wofk 
exceeding  five  hundred  dollars,  which  has  not  b^  rednoed  te 
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mntini^,  and  registered  with  the  recorder  of  mortgagee,  shall  enjoy 
the  pnyilege  above  granted. 

Abt.  2776.  [2747.]— When  the  agreement  does  not  exceed  five 
hundred  dollars,  it  is  not  required  to  be  reduced  to  writing,  but  the 
statement  of  the  claim  must  be  recorded,  in  the  manner  required  bj 
law,  to  preserve  the  privilega 

Art.  2777.  [2748.7 — ^WonLmen  employed  in  the  construction  or 
repair  of  ships  and  boats,  enjoy  the  privilege  established  above, 
withput  being  bound  to  reduce  tneir  contracts  to  writing,  whatevt^r 
may  be  their  amotmt^  provided  the  statement  of  the  daim  is  recorded 
in  the  manner  required  by  law;  but  this  privilege  ceases,  if  they  have 
allowed  the  ship  or  boat  to  depart^  without  exercising  their  right 
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TITLE  X. 


OF  KENTS  AND  ANNUITIES. 


Abt.  27*78.  [2749.] — ^There  are  two  species  of  .rent;  that  of  land 
'  '  is  properly  called  rent,  and  that  of  money. 

CHAPTER  L 
Of  Berd  of  Lands. 

Art.  2719.  [2750.] — ^The  contract  of  rent  of  lands  is  a  contract 
by  which  one  of  the  parties  conveys  and  cedes  to  the  other  a  track 
of  land,  or  any  other  immovable  property,  and  stipulates  that  the 
U^ter  shall  hold  it  as  owner,  but  reserving  to  the  former  an  annual 
rent  of  a  certain  sum  of  money,  or  of  a  certain  quantity  of  fruits, 
which  the  other  party  binds  himself  to  pay  him. 

Art.  2780.  [2751.] — ^It  is  of  the  essence  of  this  conveyance  that 
it  be  made  in  perpetuity.  If  it  be  made  for  a  limited  time,  it  is  a 
lease. 

Art.  2781.  [2752.1 — A  contract  of  sale,  in  which  it  is  stipulated 
ttiat  the  price  shall  be  paid  at  a  future  tLocie,  but  that  it  bears  inter- 
est from  the  day  of  sale,  is  not  a  contract  of  rent. 

On  the  contrary,  a  contract  made  bearing  the  name  of  a  sale  in 
which  the  seller  does  not  stipulate  the  payment  of  the  price,  but  at 
a  capital  bearing  interest  forever,  is  a  contract  of  rent 

Abt.  2782.  [2753.] — ^The  contract  of  rent  partakes  of  the  nature 
of  sale  and  of  lease. 

Of  sale,  inasmudh  as  it  transfers  the  ownership  of  the  thing-,  and 
subjects  i^e  party  to  the  same  warranty  which  is  imposed  on  the 
Tondor. 


;»4  OF  BENTS  AND  ANNUITIES. 

And  of  lease,  inasmtich  as  it  subjects  the  rentee  to  the  pajment  of 
lent 

Abt.  2783.  [2754] — ^The  contract  of  rent  is  subjected  to  the  same 
rules  as  the  contract  of  sale,  except  in  the  cases  hereafter  specified 

Abt.  2784.  [2765.] — ^The  thing  sold  with  reservation  hi  reni^ 
becomes  the  property  of  the  person  receiving  it,  in  the  same  manner 
as  a  thing  sold  biacomes  the  property  of  the  purchaser;  but  whereas 
the  purchaser  may  make  what  use  he  pleases  of  the  thing  bought 
and  may  even  destroy  it,  when  he  has  paid  the  price,  the  purchaser 
under  reservation  of  rent  is  bound  to  preserve  the  thing  in  good 
condition  that  it  may  continue  capable  of  producing  wherewith  to 
pay  the  rent 

Art.  2785.  f2756.] — ^When  a  thing  sold  is  destroyed  from  unfore- 
seen accident,  the  loss  falls  entirely  on  the  purchaser;  in  case  of  a 
sale  reserving  rent,  the  loss  is  sustained  by  both  parties;  for  on  one 
side  the  lessee  loses  the  enjoyment  of  the  thin^,  and  on  the  other 
the  lessor  loses  the  right  to  demand  the  rent  which  is  extinguished. 

But  in  order  that  me  rent  be  exting^uished,  the  thing  must  have 
perished  entirely;  if  it  be  lost  only  in  part,  the  rent  is  only  reducible 
in  proportion  to  the  loss. 

Abt.  2786.  [2757.] — A  thing  sold  and  paid  for  may  be  alienated 
absolutely  and  unconditionally;  but  if  it  be  sold  with  a  rent 
reserved,  it  remains  perpetually  subject  to  the  rent^  into  whatsoever 
hands  it  may  pass. 

Abt.  2787.  [2758.  J — ^The  price  of  a  thing  sold  is  a  debt  personal 
to  the  purchaser,  bat  where  there  has  been  rent  reserved,  it  is 
a  charge  imposed  on  the  property,  and  the  person  alienating  it  is 
only  answerable  for  the  arrears  which  became  due  while  he  was  in 
the  possession. 

Art.  278a  [275fA]— The  rent  charge,  although  stipulated  to  be 
perpetual,  is  essen  dally  redeemable.  But  the  seller  may  determine 
the  terms  of  the  redemption  and  stipulate  that  it  shall  not  take 
place  until  after  a  certain  time,  which  can  never  exceed  thirty  years. 

Art.  2789.  [2760.] — If  the  value  of  the  property  has  been  detep- 
mined  by  the  contract,  the  possessor  who  wishes  to  redeem  can  not 
be  made  to  pay  anything  beyond  that  valua 

Art.  2790.  Q2761.}=^If  there  has  been  no  valuation,  the  rent  is 
con»idered  as  iixed  at  the  rate  of  six  per  cent,  on  the  value,  and  the 
lessee  may  pay  the  capital  at  that  valuation. 

Art.  2791.  [2762.] — The  renter  has  for  the  payment  of  this  r  n"  a 
right  ot  mortgage  on  the  propei^y,  commencing  from  the  date  oi  the 
contract  But  he  can  not  hskve  it  seized  and  sold,  unless  there  be  at 
least  one  entire  year%  rent  due. 

Art.  2792i  [2763.] — The  rent  charge,  being  inherent  to  the  pjrop- 
erty  burdened  with  it,  is  itself  susceptible  of  being  mortgaged, 
except)  where  it  has  been  gratuitously  established  for  the  benelit  of  a 
third  person,  on  condition  that  it  should  be  Htiblc  to  seizure. 
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CHAPTEB  S. 
Of  AnnuUies. 

Abt.  2793.  [2764.]--The  contract  of  annuUy  is  that  by  which  one 
party  delivers  to  another  a  sum  of  money,  and  agrees  not  to  reclaim 
it  8o  lon^  as  the  receiver  pays  the  rent  agreed  npon. 

Ajrt.  2794.  [2765.1 — ^This  annuity  may  be  either  perpetual  or  for 
life. 

Abt.  2795.  [2766.]— The  amount  of  annuity  for  life  can  in  no  case 
exceed  the  double  of  the  conventional  interest 

The  amount  of  perpetual  annuity  can  not  exceed  the  conventional 
interest. 

Abt.  2796.  [2767.] — Constituted  annuity  is  essentially  redeemable. 

The  parties  may  only  agree  that  the  same  shall  not  be  redeemed 
prior  to  a  time  which  can  not  exceed  ten  years,  or  without  having 
warned  the  creditor  a  time  before,  which  they  shall  limit 

Art.  2797.  [2768.] — ^The  debtor  of  a  constituted  annuity  may  be 
compelled  to  redeem  the  same: 

1.  If  he  ceases  fulfilling  his  obligations  during  three  years. 

2.  If  he  does  not  give  to  the  lender  the  securities  promised  by  the 
contract 

Abt.  2798.  [2769.] — ^If  the  debtor  should  fail,  or  be  in  a  state  of 
insulyency,  the  capital  of  the  constituted  annuity  becomes  exigible; 
but  only  up  to  the  amount  at  which  it  is  rated,  according  to  the 
order  of  oontribntion  amongst  the  creditors. 

^  nr.  2799.  [2770.] — The  debtor  may  be  compelled  by  his  security 
to  redeem  the  annuity  within  the  time  which  has  been  fixed  in  the 
contract,  if  any  time  has  been  fixed,  or  after  ten  years,  if  no  mention 
be  made  of  the  time  in  the  act 

Abt.  2800.  [2771.] — ^The  interest  of  the  sums  lent  and  the  arrears 
of  constituted  and  life  annuity  can  not  bear  interest  but  from  the 
day  a  judicial  demand  of  the  same  has  been  made  by  the  creditor 
«nd  when  interobt  is  due  for  at  least  one  whole  yeai'. 


TITLE  XI. 


OP  PARTNERSHIP. 


CHAPTEB  1. 

Oeneral  FravisionA 

Abt.  2801.  [2772.] — Partnership  is  a  synallagmatic  and  commu- 
tative conir.oct  made  between  two  or  more  persons  for  the  mutual 
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participation  in  the  profits  which  may  accme  from  property,  creA% 
■kill  or  indostrv,  furnished  in  determined  proportions  by  the  parties. 

Art.  2802.  ['illS.]— It  may  be  made  by  all  persons  capable  of 
contrtusting.  ^ 

Art.  280: J.  [2774.]— It  is  regn^ated  by  the  rules  laid  down  in  thii 
title:  Of  ConvenHonal  Obligatiom^m  all  things  not  differently  provided 
for  by  this  title. 

Akp.  2804.  [2775.J— All  partnerships  are  null  and  void  which  are 
formed  for  any  purpose  forbid  len  by  law  or  good  morals.  Bat  all 
the  partners  in  such  a  partnerstiip  are  liable  in  snlido  to  third  persona 
who  may  contract  with  them  without  a  knowledge  of  the  illegal  or 
immoral  object  of  the  partnership. 

Art.  2805.  [2776.]— Partnerships  must  be  created  by  the  consent 
cf  the  parties. 

Art.  2806.  12777.]— A  oommnnity  of  property  does  not  of  itself 
create  a  partnership,  however  tHat  property  may  be  acquired,  whether 
by  purchase,  donation,  accession,  inheritance  or  prescription. 

Art.  2807.  [2778. J— The  community  of  property,  created  or 
marriage  is  not  a  partnership;  it  is  the  effect  of  a  contract  governed 
by  rules  prescribed  for  that  purpose  in  this  Code. 

Art.  2«0S.  [2779.] — ^Property,  when  brought  into  partnership,  or 
acquired  by  it,  and  the  profits,  when  they  are  kept  undivided  for  tho 
benefit  of  tiie  partnership,  are  called^  partnership  stock. 

Art.  2809.  [2780.] — ^Property,  credit,  skill  and  industry  being  the 
sources  from  which  the  profits  of  a  partnership  may  be  d^wn,  each 
of  the  partners  may  furnish  either  or  all  of  thesq,  in  such  propor- 
tions as  they  may  mutually  agrea 

Art.  2810.  [2781.] — ^By  ci^it,  in  the  foregoing  article,  is  meant, 
not  only  a  reputation  for  responsibility  as  to  pecuniary  concerns^  bat 
also  any  quality  or  other  circumstance  that  may  acquire  the  good 
will  of  others,  and  contribute  to  the  prosperily  of  the  partnership. 

Art.  2811.  [2782.J — ^It  is  of  the  essence  of  this  contract  that  a 
profit  is  contemplated,  and  that  each  of  the  parties  is  to  partake 
therein;  the  proportion  they  are  respectively  to  receive  is  re^;ulated 
by  the  stipulation  of  the  parties,  where  they  make  any;  where  none 
are  made  for  this  purpose,  the  proportion  is  regulated  by  law. 

ARt.  2812.  [2788.] — ^It  is  not  necessary,  under  the  last  article, 
that  the  contract  of  partnership  should  provide  for  the  actual  parti- 
tion, of  the  profits.  A  stipulation  that  the  profits  shall  be  converted 
into  stock  for  tho  benefit  of  all  tho  parties  in  determined  propor- 
tions, is  valid. 

Art.  2813.  [2784.] — A  participation  in  the  profits  of  a  partnership 
carries  with  it  a  liability  to  contribute  between  the  parties  to  the 
expenses  and  losses.  But  the  proportion,  like  that  of  the  profits, 
may  be  regulated  by  the  stipulation  of  the  parties,  and,  where  thej 
make  none,  is  provided  for  by  law. 

Art.  2814.  [2785.] — ^A  stipulation  that  one  of  the  contraoting 
parties  shall  participate  in  the  profits  of  a  p:^ner8hip,  but  shall  not 
contribute  to  losses,  is  void,  both  as  it  regards  the  partners  and  third 
persons.  But  in  the  case  of  a  partnership  in  oommendam,  heieinattor 
provided  for,  the  liabiUty  to  loss  may  be  limited  to  the  amount  •! 
stock  furnished. 
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Art.  2815    [2786.] — The  foregoing  article  does  not  prevent  the 

Eartners,  or  any  one  of  them,  from  making  a  donation  of  their  or 
is  profits  arising  from  the  partnership  stock,  to  another,  or  even 
from  sellin«7  the  same  for  a  valuable  consideration;  bat  t^e  donee  or 
vendee  is  not  on  that  account  considered  as  a  partner. 

AuT.  28 IG.  [27H7.J — A  paHnership  can  not  be  execatox;  curator  or 
tutor,  and  can  not  exercise  any  other  private  office. 

Art.  2817.  [2788.] — By  private  office,  in  this  Code,  is  meant  snch 
trust  as  relates  solely  to  the  interest  or  aflEairs  of  one  or  more  desig* 
nated  individuals,  but  which  can  not  be  executed  without  the  assent 
of  the  magistrate. 

Abt.  2818.  [2789.J — ^The  nominaiiou  of  a  partnership  to  any  pri- 
vate office  is  not  of  itself  void;  where  it  is  a  trust  susceptible  of 
being  exercised  by  more  thau  one  person,  it  shall  be  considered  as  a 
nomination  of  all  the  mendbers  of  the  partnership,  individually, 
who  belonged  to  it  at  the  time  of  such  nomination;  where  the 
trust  can,  by  law,  only  be  exercised  by  one  person,  the  first  named 
partner  shall  be  deemed  to  have  been  the  person  intended. 

Art.  2819.  [2790.] — ^A  partnership  may  be  appointed  attorney  or 
agent  for  the  performance  of  any  act  or  duty,  which  comes  within 
the  object  for  which  the  partnership  is  formed;*  and  the  responsi- 
bility of  such  trust  or  agency  attaches  to  all  the  members;  and  they 
are  also  entitled  to  all  the  advantages  resulting  therefrom,  although 
one  of  them  may  execute  the  trust  in  the  name  of  the  partnership, 
unless  it  bo  difierently  provided  in  the  appointment 

Art.  2820.  [3791.] — Where  a  partnership  is  appointed  to  perform 
a  trust  or  agency,  foreign  to  the  object  for  which  the  partnership 
was  formed,  the  appointment  is  not  void;  it  may  be  performed  in 
the  name  of  the  partnership  if  aU  the  partners  assent,  and  then  the 
like  responsibilities  and  advantages  attach  to  the  parties  as  are  set 
forth  in  the-last  preceding  article^  if  the  assent  of  all  the  parties  be 
not  ^ven,  the  tru^t  or  agency  can  not  be  performed  under  the 
power. 

Art.  2821.  [2792.  J — If  the  trust  or  agency  is  executed  by  writing, 
whether  required  bj  law  to  be  so  d6iie  or  not^  the  assent  required 
by  the  last  article  must  also  be  in  writing. 

^RT.  2822.  [2793.1 — ^JH  an  ordinary  partnership,  if  a  partner 
having  no  authority  to  make  purchases  for  tbe  joint  account,  shall 
mako  any  purchase  in  the  name  of  the  partnership  or  in  his  own 
name  with  the  partnership  funds,  the  other  partners  may  elect 
whether  they  will  take  such  purchase  on  tbe^  joint  account  or  not. 

Art.  2823.  £^794.] — ^The  partnership  property  is  liable  to  the 
creditors  of  the  partnership,  in  preference  to  those  of  the  individual 
partner;  but  the  share  of  any  partner  mav,  in  due  course  of  law,  be 
seized  and  sold  to  satisfy  his  indijddnal  creditors,  subject  to  the 
debts  of  the  partnership;  but  sudi  seizure,  if  legal,  operates  as  a 
dissplation  of  the  partmxship. 
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OHAPTEB  a. 

Ruk$  mutating  to  the  Difereni  Kinds  cf  PartnerA^ 

SicnoK^  1. 
Of  (he  DivisUm  of  Fartnenhips. 

Abt.  2824.  [2195.] — ^Partnerships  are  diTided,  as  to  th^  objed; 
into  oommerciai  partnerships  and  ordinary  partaiershipa 

Axt,  2825.  [2796.] — Commercial  par^erships  are  such  as  are 
formed: 

1.  For  the  purchase  of  any  personal  properly,  and  the  sale  theceoi^ 
either  in  ihe  same  state  or  changed  by  mann&^ctore. 

2.  For  baying  or  sellin^f  any  personal  property  whatever,  as  factors 
or  brokers. 

8.  For  carrying  personal  property  for  hire,  in  ships  or  other  yessela 

Abt.  2826.  [2797.] — Ordmary  partnerships  are  all  such  as  are  qoI 
eommercial;  they  are  divided  into  universal  and  particular  partner- 
ships. ^ 

Art.  2827.  [2798L]— <)ommercial  partnerships  are  divided  into  two 
kinds,  general  md  mdaL 

Aim  2828i  [2799.  J— There  is  also  a  species  of  partnership,  which 
may  be  incorporated  with  either  of  the  other  kinase  called  partner- 
ship in  commendam. 

Section  % 

» 

Of  Universal  Partnerships* 

Art.  2829.  [2800.]— CTmueraoZ  partnership  is  a  contract  by  which 
the  parties  agree  to  make  a  common  stock  of-  all  the  i^perty  they 
respectively  possess;  they  may  extend  it  to  all  property  real  or  per- 
sonal, oi*  restrict  it  to  personal  only;  they  may,  as  in  other 
partnerships^  agree  that  the  property  itseif  shall  be  e9mmt>n  stock 
or  that  the  fruits  only  shall  be  such;  but  property  which  may  accroe 
to  one  of  the  partie^  after  entering  into  the  partnersb^ip.  by  dona- 
tion, succession  or  i^ga^y,  doei^not  become  common  stbck,^and  any 
stipulation  to  that  enect,  previous  to  tho  obtaining  the  proper^ 
aforesaid,  is  void. 

Art.  2830.  ^2801.] — A  universal  partnership  of  profits  indudeB 
all  the  gains  that  may  be  made  from  whatever  source,  whether  from 
property  or  industry,  with  the  restriction  contained  in  the  last 
article,  and  subject  to  all  legal  stipulations  to  be  made  by  the 
parties. 

^  Art.  2831.  [2802.J~If  nothings  more  is  agreed  between  the  ptf- 
iies,  than  that  there  absM  be  a  universal  partnership,  it  shall  extend 
only  to  the  profits  of  the  prox>erty  each  shall  possess,  and  of  tibeir 
tsredit  and  industry. 

Art.  2832.  [2803.] — ^If  commercial  business  be  carried-onmidfir  a 
imiversal  partnership,  it  must,  'as  to  that  business  be  {governed  by 
the  rules  prescribed  for  other  commercial  partnershipa 
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Art.  2883.  [2804.] — UniTersal  partnership  shall  only  be  con* 
tracied  between  persons,  who  are  not  respectiyelj  incapacitated  by 
law  from  Gonyejing  to  or  reoeiyinp^  from  each  other,  to  the  injury  of 
others. 

Abt.  2834  [2805.] — ^Universal  partnership  can  not  be  created 
without  writing  signed  by  the  parties,  and  registered  in  tbe  maoner 
hereafter  prescribed. 

» 
SscnoN  9l 

Cf  Particular  Farlnership, 

Abt.  2835.  [2806.] — FartUndar  partncfrships  are  such  as  are 
fbntted  for  any  business  not  of  acommerciai  nature. 

Abt.  2836.  [2807.] — ^If  ai|y  part  of  the  stock  of  this  partnership 
«sonsist  of  r^l  estate,  it  must  be  in  writing,  and  made  according  to 
the  rules  prescribed  for  the  conveyance  of  real  estate,  and  recorded 
as  is  hereafter  prescribed  with  respect  to  partnership  in  comment 

Art.  2837.  [2808.] — ^The  business  of  this  partnership  must  be 
cx>nducted  in  the  name  of  all  the  persons  concerned,  unless  a  firm  is 
adopted  by  the  articles  of  partnership  reduced  to  writing,  and 
recorded  in  the  manner  directed  by  the  last  article. 

Art.  2838.  [2809.] — ^If  the  articbs  be  recorded,  the  parties  may 
themselyes  adopt  a  Urm  which  shall  be  composed  of  the  name  of 
on%  or  more  of  the  partners,  but  no  other  name  than  those  of  the 
concerned  shall  enter  in  such  firm. 

Section  4^ 

Of  Fartnership  in  Commendam. 

Abt.  2839.  [2810  ]— Partnership  in  conimendam  is  formed  by  a 
contract,  by  which  one  person  or  partnership  agrees  to  furnish 
another  person  or  partnership  a  certain  amount,  either  in  property 
or  money,  to  be  employed  by  the  person  or  partnership  to  whom  it 
is  furnished,  in  his  or  their  own  name  or  firm,  on  condition  of 
receiving  a  share  in  the  profits,  in  the  proportion  determined  by  the 
contract,  and  of  being  liable  to  losses  and  expenses  to  the  amount 
famished  and  no  moie. 

Abt.  2840.  [2811.] — He  who  makes  this  contract,  is  called,  with 
respect  to  those  to  whom  he  makes  liie  advance  of  capital,  a  partner 
in  commendam.  Every  species  of  partnership  may  receive  such 
partners.  It  is  therefore  a  modification,  of  which  the  several  kinds 
of  partnerships  are  susceptible,  rather  than  a  separate  division  of 
partnerships. 

Art.  2841.  [2812.] — The  proportion  of  profits  to  be  received  by 
the  partner  in  commendam,  may  be  regulated  by  the  covenant  of  the 
partie>,  as  may  also,  with  respect  to  each  other,  the  proportion  of 
Tosses  and  expenses  to  be  borne  by  each  of  the  partners;  but,  as 
respects  third  persons,  the  whole  sum  furnished,  or  agreed  to  be 
furnished  by  such  partner,  is  liable  for  the  debts  of  the  Dartnership. 
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Abt.  2842.  [2813.] — In  no  case,  except  as  is  hereinafter  expreeslj 
proTided,  shall  the  partner  who  |)|Ui  no  other  interest  in  the  oonoem 
than  that  of  partner  in  commendam^  be  liable  to  pay  any  snm  beyond  ' 
that  which  he  has  agreed  to  furnish  by  his  contiuct.  If  it  has  been 
paid  and  lost  in  t^e  bosiDess  of  the  partoersfarin,  he  is  exonerated 
from  any  other  payment  If  only  part  be  to^Mid,  he  is  h'able  for 
that  amount  and  no  more,  tb  the  creditors  of  tue  partnership. 

Abt.  2843.  [2814.] — ^The  partner  vacomTnendam  can  not  be  called 
npon  by  the  partnership  or*  its  creditors  to  refund  any  dividend  he 
may  have  rec^ved  of  net;  profits,  (fairly matde  during  the  soWeocy 
of  the  partners  and  bona  fide  J,  at  a  time  stipulated  in  the  articles  ol 
partnership. 

Abt.  2844.  [2815J — ^Tho  partner  in  commendam  crn  not  bind  (ho 
other  partner  kiy  any  act  of  his;  he  is  not  considered  as  a  pailner, 
further  than  is  ppeciallf  provided  in  this  section. 

Abt.  284&  [281G.] — Partneieh^  in  commendam  mus!;  bo  mado  in 
writing,  and  must  be  rec<yrded  in  the  manner  hereinafter  directed, 
or  otherwise  the  partner  in  commendam  will  bo  considered  as  a 
common  partner  in  the  concern,  and  will  be  subject  to  all  the 
responsibilities  towards  third  persons  tha^  would  ^att&ch  to  any  of 
the  other  partners,  in  the  buisiness  for  which  he  made  his  advance 

Abt.  284G.  [2817.] — (The  contract  must  express  the  amount 
furnished,  er  a^eed  to  be  furnished,  by  the  partner  in  commendam, 
the  proportion  of  profits  he  is  to  receive  and  of  the  expenses  and 
losses  he  is  to  bear.  It  must  state  whether  it  has  been  received,  and 
whether  in  goods,  money,  or  how  otherwise;  and  if  not  received,  it 
muAt  contain  a  stipulation  to  pay  or  deliver  it  It  must  be  signed 
by  the  parties  in  the  presence  of  one  or  more  witnesses,  and  shall 
be  recorded  in  full  by  the  officer  authorized  to  record  mortgagee  in 
the  place  where  the  principal  business  of  the  partnership  is  carried 
on.  If  it  be  a  , commercial  partnership,  and  consisti^  of  several 
houses  or  establishments,  in  different  parts  of  the  State,  such 
recording  shall  be  made  in  each  of  such  placea 

Art.  2847.  [2818.] — The  record  mentioned  in  the  pr'^ceding  article 
shall  be  made  in  six  days  from  the  time  of  the  execution  of  the  con- 
tract, in  tbe  n^ftce  where  the  principal  estabhshment  is  situated,  and 
if  there  are  mo  *e  than  one,  then  allowing  one  day  for  every  two 
leagues  disUi^ce  between  such  principal  establishment  and  the 
othera 

Abt.  2848.  [2819.] — ^The  officer  authorized  to  record  mortgages, 
shall  keep  a  Hcparate  book  for  the  purpose  of  recording  acts  of 
partnership,  which  shall  be,  at  all  office  hours,  open  for  the  inspec- 
tions of  any  person  who  may  choose  to  consult  tne  same,  and  shall 
receive  the  same  fees  to  which  he  is  entitled  for  the  recording  of 
mortgages  and  for  certificates  and  copies.  When  the  act  is  under 
private  signature,  the  record  shall  be  only  made  on  the  acknowledg>> 
ment  of  the  act,  before  a  recorder,  a  notsory,  or  the  person  aothoriaed 
to  make  the  record,  or  by  aproof  of  the  execution  made  in  the  aame 
manner  by  one  of  the  subscribing  witnesses. 

Art.  2849.  [2820.]— The  business  of  the  partnership,  to  which  tha 
partner  in  commendam  has  contributed  his  advance^  must  not  be 
carried  on  in  the  name  of  such  partner,  or  in  his  name  jointly  with 
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others,  or  by  him  or  by  bis  agency  as^agent,  or  attorney  for  the 
other  partners,  bat  by  l^ose  to  whom  he  has  made  the  advance,  and 
in  their  name  or  firm;  and  if  the  advance  in  commendam  hHS  bern 
made  to  one  person  only,  such  person  most  carry  on  the  tmsiueHs  in 
his  sole  name,  and  mnst  not  make  the  addition  "  and  company,**  <>r 
adopt  any  firm  that  may  cause  it  to  be  understood  that  he  has  any 
partners. 

And  if  the  partner  in  commendam  shall  take  any  part  in  the 
business  of  the  partnership,  or  permit  his  name  to  be  used  in  the 
firm,  or  knowingly  permit  any  smgle  person  to  whom  he  has  made 
the  advance,  to  add  any  words  to  his  name  or  firm,  that  may  imply 
that  be  has  other  partners  besides  the  partner  in  commendam,  wLea 
in  fact  he  has  none,  such  partner  in  commendam  shall  be  liable  to  all 
the  responsibiUties  of  a  general  partner  in  the  business  for  which 
he  has  made  the  advance. 

Art.  2850.  [2821.] — li  the  person  to  whom  the  partner  in  com- 
mendam has  made  the  advance,  shall,  without  his  consent,  use  his 
name  in  the  firm,  or  if,  not  having  any  other  partner,  he  shall  adopt 
or  use  any  snob  addition  as  is  expressed  in  the  l»st  preceding  article, 
the  partner  in  commendam  may  immediately  withdraw  the  8um  he 
has  advanced,  and,  on  giving  notice  in  two  of  the  public  newspapers, 
shall  be  freed  from  all  responsibility,  either  to  the  partners  or  to 
third  persons  from  the  time  of  such  notice. 

Ajrt.  2851.  [2822  ] — ^The  partner  in  commendam  can  not  withdraw 
the  stock  he  has  furnished  at  a  time  when  those  to  whom  he  has 
advanced  it,  are  in  faiUng  circumstances,  or  when  there  is  a  reason- 
able apprehension  that  tliey  will  become  insolvent. 

SicnoN  & 

•  Of  Commercial  PartnerAipn. 

Art.  2852.  [2823.] — All  the  provisions  of  this  title  are  also  appli« 
cable  to  commercial  partnerships,  except  as  otherwise  proviaed  for. 

CHAPTER  8. 

0/  the  Obligaiions  (fFartners  Towards  Each  Other  and  Towards  Third 

Fersons. 

Section  1« 

Of0ie  Obiigajtians  if  Farlners  Towards  Each  Other. 

Abt.  2853.  [2824.]— :lVben  a  partnership  is  made  without  sped- 
fyingf  any  time  for  its  commencement^  it  begins  at  the  time  th6 
contract  is  made. 

Arf.  2854.  [2825.] — ^If  there  has  been  no  agreement  respecting 
the  time  the  partoer^p  is  to  last,  it  is  supposed  to  have  bfen 
entered  into  fi»r  the  whoie  time  of  the  life  of  the  partners,  under  the 
modifications  mentioned  in  article  2884,  or  if  the  partnership  be 
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entered  into  for  some  affair  the  doration  of  which  is  limited,  for  the 
whole  time  snch  affair  is  to  last 

Art.  2855.  [2826.] — ^Zhe  contract  of  partnership  may  depend  npcm 
conditions. 

Abt.  2856.  [2827.]— Every  partner  owes  to  the  partnership  all 
that  he  has  promised  to  bring  into  the  same. 

When  this  proportion  consists  of  a  certain  thing,  and  the  partner- 
ship is  evicted  from  the  same,  snch  partner  is  accoontable  for  it 
towards  the  partnership,  in  the  same  manner  as  a  seller  is  answers^ 
ble  to  the  purchaser  who  bnys  from  him. 

^RT.  2857.  [2b28.] — The  partner  who  promised  to  brins^  into  the 
partnership  a  certain  thing,  is  bound,  in  case  of  eviction  of  it,  in  the 
same  manner  as  a  seller  towards  the  purchaser  who  buys  from  him. 

Art.  2858.  [2829.] — ^Tbe  partner  who  promised  to  put  a  snm  of 
money  into  the  partnership,  owes  the  interest  of  the  same  from  the 
day  when  be  was  bound  to  pay  such  snm. 

In  the  same  manner  he  owes  the  interest  on  such  sums  as  he  may 
have  taken  out  of  the  funds  of  the  partnership,  from  the  day  he  has 
received  them. 

Art.  2859.  [2830.] — ^Any  partner  who  has  bound  himself  to  bring 
into  the  partnership  his  skill,  industry,  or  credit,  owes  the  partner- 
ship all  the  profits  which  he  has  made  by  the  exercise  of  snch 
skill,  industry,  or  credit,  or  of  such  proportion  thereof  as  he  was 
bound  to  furnish. 

Art.  2860.  [2831.] — ^When  one  of  the  partners  is,  for  his  own 
particular  account,  creditor  of  a  person  who  is  at  the  same  time 
mdebted  unto  the  partnership  for  a  debt  of  the  same  nature  which  is 
dne  likewise,  the>  partner  is  bound  to  apply  what  he  receives  from 
the  debtor  to  the  discharge  of  what  is  due  to  the  partnership  and  to 
him,  in  the  proportion  of  both  debts,  although  oy  his  receipt  he 
should  have  applied  the  whole  sum  paid  to  what  is  due  to  faim  in 
particular. 

Art.  2d6L  [2832.] — ^Whenone  of  the  partners  has  received  his 
fall  share  of  what  is  due  to  the  partnership,  if  the  debtor  has  become 
insolvent  since,  the  partner  who  has  received  his  full  share  is  bound 
to  return  the  same  to  the  partnership,  although  he  should  have  given 
a  receipt  for  his  own  share. 

Art.  2862.  [2833.]— Ever^  partner  is  answerable  to  the  partn^i- 
ship  for  the  damages  which  it  may  have  suffered  by  his  faulty  with- 
out being  able  to  compensate  such  damages  by  the  profits  whidi  his 
industry,  skill,  or  credit  may  have  produced  in  the  business  of  the 
partnership;  provided  that  no  partner  shall  be  held  liable  for  any 
JOSS  which  has  happened  in  consequence  of  any  thing  bona  fide  done 
or  omitted  by  him  in  the  legal  exerdse  of  his  power,  either  as 
administrator  or  partner,  although  such  act  or  omission  should  bo 
injudicious  and  injurious  to  the  partnership. 

Art.  2863.  [2834] — If  the  use  only  of  certain  spedfied  properij 
has  been  brought  into  partnership,  and  that  property  is  of  tmAt9k 
nature  that  it  may  be  used  and  enjoyed  without  destroying  U^  Ite 
ownership  remains  in  the  partner  who  brought  it  in  and  is  aiUs 
risk.  But  if  such  property  be  destroyed,  or  grow  worse  by  V^af^g 
or  by  the  use  that  is  made  of  it^  if  it  Was  t»K>nght  into  partaenbip 
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with  the  intend  that  it  should  be  sold,  or  if  it  was  taken  at  an 
estimated  yalue  ascertained  by  an  inventory  or  some  other  writing, 
in  either  of  these  cases,  although  the  nse  only  was  contributed,  the 
property  is  at  the  risk  of  the  partnership;  and  in  case  of  loss  or 
injury,  the  partner,  who  brought  it  in,  is  a  creditor  of  the  partner- 
ship, to  the  amount  of  the  credit  or  loss;  provided  that  all  the  provi- 
sions of  this  article  may  be  controlled  by  the  convenants  of  the 
parties. 

Abt.  2864.  [2835. J — ^A  partner  may  be  a  creditor  of  the  partner- 
ship  not  only  for  the  sums  which  he  has  disbursed,  but  likewise  for 
the  obligations  he  has  entered  into  bona  fide  for  the  partnership,  and 
for  losses  reasonably  incurred  in  his  administration. 

Airr.  2865.  [2836.] — ^When  the  contract  of  partnership  does  not 
determine  the  share  of  each  partner  in  the  profits  or  losses,  each  one 
shall  be  entitled  to  an  equal  share  of  the  profits,  and  must  contribute 
equally  to  the  lossea 

Art.  2866.  [2837.] — H  the  partners  have  agreed  to  refer  to  one  of 
them  or  to  a  third  person,  for  the  regulation  of  the  shares,  this  regu- 
lation can  not  be  annulled,  unless  it  be  by  certain  proo&  that  it  is 
contrary  to  equity. 

Abt.  2867.  |2838.] — ^The  partner  intrusted  with  the  administration 
of  the  affairs  of  the  partnership  by  a  special  power  given  in  writing, 
either  by  the  articles  of  partnership  or  otherwise,  may,  without  the 
assent  of  the  other  partners  and  contrary  to  their  prohibition,  do 
any  act  which  they  have  authorized  him  to  do  by  such  power,  pro- 
vided it  be  withoiit  fraud,  and  in  his  opini(m  for  the  advantage  of 
the  society. 

This  power,  if  contained  in  the  articles  ol  copartnership,  can  not 
be  revoked  without  a  lawful  cause,  as  long  as  the  partnei^p  lasts. 
But  if  the  power  of  administering  be  given  subsequent  to  the  articles 
ol  partnership,  it  is  a  Bimple  mandate  and  may  be  revoked. 

Art.  2868.  [2839.]—  When  several  partners  are  intrusted  with  the 
administration  without  their  duties  being  pointed  out,  or  when  it  is 
not  expressed  tnat  one  shall  not  be  able  to  act  without  the  other, 
they  may  do  separately  all  the  acts  relating  to  such  administration. 

Art.  2869.  [2840.]— If  it  has  been  stipulated  that  one  of  the 
administratoss  shall  not  do  anything  without  the  other,  one  alone 
can  not  act,  even  when  the  other  is  prevented  by  sickness  or  other- 
wise Arom  taking  a  part  in  the  aa»  which  relate  to  the  administration, 
until  there  be  a  new  agreement  between  the  partners. 

Art.  2810.  [284L] — When  there  is  no  agreement  respecting 
administration  in  the  act  of  partnership,  the  following  rules  are 
adhered  to: 

1.  The  partners  are  supposed  to  have  given,  reciprocally,  to  each 
other  the  power  of  administering  one  for  the  other.  What  one  does 
is  valid,  even  for  the  share  of  ms  partners,  without  receiving  their 
approbation,  saving  the  right  which  they  or  every  one  of  the  part- 
ners has  to  oppose  the  operation,  before  it  be  concluded. 

2.  Every  partner  may  make  nse  of  the  things  belonging  to  the 
partaership,  provided  he  «m>iOj's  the  same  to  the  use.H  tor  which 
thej  are  intended,  and  he  iiyy^B  not  use  them  in  such  a  manner  as  to 
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prevent  his  partners  from  Q&lng  them  according  to  their  rights,  or 
against  the  interest  of  the  partnership. 

3.  Every  partner  has  a  nght  to  bind  his  partners  to  contribute 
with  him  to  the  expenses  which  are  necessary  for  the  preservation  of 
the  things  of  the  partnership. 

4.  A  partner  can  neither  dispose  of  nor  make  any  change  in  any 
real  property  belonging  to  the  partnership,  without  the  consent  of 
his  partners,  should  even  this  disposition  or  change  be  advantageoos 
to  the  partnership. 

5.  In  other  than  commercial  partnerships  a  partner  can  not»  as 
partner  only  and  if  he  has  not  the  administration,  alienate  or  engage 
the  things  which  belong  to  the  partnership. 

Abt.  2871.  (2842.] — Every  partner  may,  without  the  consent  of 
his  partners,  enter  mto  a  paiiaxership  with  a  third  person,  for  the  ' 
share  which  he  has  in  the  partnership,  but  he  can  not,  without  the 
consent  of  his  partners,  make  him  a  partner  in  the  originid  partner- 
ship, should  he  even  have  the  administration  of  it 

He  is  responsible  for  the  damages  occasioned  by  this  third  p«so& 
to  the  partnership,  in  the  same  manner  as  he  answers  for  those  he 
has  occasioned  himself  according  to  artide  2862. 

Section  2. 

Cf  the  OhUgatums  cf  Fartners  iouxxrds  Third  Persons, 

Art.  2872.  [2843.]— Ordinary  partners  are  not  bound  in  solidaix 
the  debts  of  the  partnership,  and  no  one  of  them  can  bind  his  part- 
ners, unless  they  have  given  him  power  so  to  do,  either  specially  or 
by  the  Articles  of  partnership. 

Commercial  partners  are  bound  in  solido  for  the  debts  of  the  part 
nership. 

Abt.  2ST3.  [2844.] — ^In  the  ordinary  partnership,  each  partner  is 
bound  for  his  share  of  tiie  partnership  debt,  calculating  such  share 
in  proportion  to  the  number  of  the  partners,  without  any  attention 
to  the  proportion  of  the  stock  or  profits  each  is  entitled  to. 

Art.  2874.  [2845.]~If  a  debt  be  contracted  by  one  of  the  pait- 
ners  of  an  ordinary  partnership,  who  is  not  authorized,  either  in  his 
own  name  or  that  of  the  partnership,  the  other  partners  will  be 
bound,  each  for  his  share,  provided  it  be  proved  that  the  partner- 
ship was  benefited  by  the  transaction. 

Art.  2875.  1.2846.] — All  engagements  made  relative  to  the  part- 
nership afEairs,  by  the  person  appointed  to  administer  the  busmesi 
of  an  ordinary  partnership  by  articles  of  partnership  duly  recorded 
and  pursuant  to  those  powers,  shall  bind  all  the  partners. 

CHAFTEBi. 

Of  the  Different  Mknners  in  which  Partnerships  emL 

Art.  2876.  [2847.] — A  partnership  ends: 
1.  Bv  the  expiration  of  the  time  for  which  such  partnembip 
entered  into. 
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2.  By  the  extinction  of  the  thing,  or  the  consnmmation  of  the 
n^otiation. 

3.  By  the  death  of  one  of  the  partners,  or  by  his  interdiction. 

4.  By  his  bankruptcy. 

5.  By  the  will  of  all  the  parties,  legally  expressed,  or  by  the  will 
of  any  of  them,  founded  on  a  legal  canse,  and  expressed  in  the 
manner  directed  by  law. 

Abt.  2877.  [2848.] — When  a  partnership  has  been  entered  into 
for  a  limited  time,  it  ends  of  conrse  at  the  expiration  of  that  time. 

Abt.  2878.  [2849.] — The  prorogation  which  may  be  agreed  upon 
between  the  paries,  shall  be  made  and  proved  in  the  same  manner, 
as  the  contract  of  partnership  itself. 

Abt.  2879.  [2850.]— If  a  partnership  has  been  entered  into,  the 
stock  of  which  is  to  be  formed  with  the  proceeds  of  a  sale,  to  be 
made  in  common,  of  several  things  belonging  to  each  partner,  and  if 
it  happen  that  the  thinf?  belonging  to  one  of  them  is  destroyed,  the 
partnership  shall  be  extinguished. 

Abt.  2880.  [2851.1 — ^Every  partnership  ends  of  right  by  the 
death  of  one  of  the  partners,  unless  an  agreement  has  been  made 
to  the  contrary. 

Abt.  2881.  [2852.] — ^Tbe  death  of  one  partner  dissolves  the  part- 
nership between  the  surviving  partners,  unless  there  be  a  contrary 
stipnlation. 

Abt.  2882.  [2853.]— If  it  has  been  stipulated  that,  in  case  of 
the  death  of  one  of  the  partners,  the  partnership  should  continue 
between  the  heir  of  the  deceased  and  the  surviving  partners,  or 
between  the  surviving  pitrtners  only,  either  of  these  stipulations  shall 
be  observed. 

But  if  the  stipulation  be,  that  the  partnership  shall  continue 
between  the  survivors  only,  the  heir  of  the  deceased  shaU  be  entitled 
to  a  division  r>f  the  partnerRhip  property,  as  it  stood  at  the  day  of 
the  death  of  his  ancestor,  and  to  a  share  in  the  profits  of  any  part- 
nership operation  in  which  tiis  share  of  the  stooic  was  employed,  and 
which  wan  unfinished  at  that  time. 

Abt.  2883.  [2864.] — ^The'  interdiction  of  one  of  the  partners,  or 
his  bankruptcy,  has,  as  to  the  dissolution  of  the  partnership,  the 
same  effect  as  the  death  of  one  of  the  partneiB. 

Abt.  2884.  [2855.]—If  the  partnership  has  been  contracted 
"without  any  limitation  of  time,  one  of  the  partners  may  dissolve  the 
partnership  by  notifyiufr  to  his  partners  that  he  does  not  intend  to 
remain  any  longer  in  the  partnership,  provided,  nevertheless,  the 
renunciation  to  the  partnership  be  made  bona  fide,  and  it  does  not 
take  place  unseasonably. 

Art.  2885.  [2856.]— The  renunciation  is  not  bona  fidevfhen  the 
partner  renounces  for  the  purpose  of'  appropriating  to  himself  the 
profits  which  the  partners  expected  to  receive  from  the  partnership.  ^ 
Art.  2886.  [2857.] — ^The  renunciation  is  made  unseasonably,  if  it 
be  made  at  the  time  when  things  are  no  longer  entire,  and  when  the 
interest  of  the  partnership  requires  that  its  dissolution  be  post- 
poned. The  common  interest  of  the  partnership  is  considered,  and 
not  the  interest  of  the  partner  who  oj^oses  the  renunciation. 
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Art.  2887.  [2858.]— Although  the  partnership  may  have  been 
entered  into  for  a  limited  time,  one  of  tne  partners  maj[,  proTided  he 
has  a  jnst  cause  for  the  same,  dissolve  the  partnership  before  the 
time,  even  where  inoonyenieDoes  might  restdt  for  the  partners,  and 
although  it  might  have  been  stipulated  that  the  partners  conld  not 
desist  from  the  partnership  before  the  stipulated  time. 

Art.  2888.  [2859.] — ^There  is  just  cause  for  a  partner  to  dissolve 
the  partnership  before  the  appointed  time,  when  one  or  more  of  the 
partners  fail  in  their  obligataons,  or  when  an  habitual  infirmity 
prevents  him  from  devoting  himself  to  the  affairs  of  the  partnership, 
which  require  his  presence  or  his  personal  attendiEtnce. 

Akt.  2889.  [2860.] — ^The  renunciation  of  the  partnership  by  one  of 
the  partners  does  not  operate  the  dissolution  of  the  partoersbii^ 
unless  it  be  notified  to  all  the  other  partners. 

Art.  2890.  [2861.] — ^The  rules  concerning  the  partition  of  succes- 
sions, the  manner  of  making  such  partition,  and  the  obligations 
which  result  from  the  same,  between  heirs,  apply  to  partners. 
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Art.  2891.  [2862.]— There  are  two  kinds  of  loans: 
The  loan  of  things,  which  may  be  used  without  bdng  destroyed; 
And  the  loan  of  things,  which  are  destroyed  without  being  used. 
The  first  kind  is  called  loan  for  use  or  commodatum. 
The  second  kind  is  called  loan  for  consumption  or  mvduxim, 
Abt.  2892.    [2863.]— This  second  kind  is  still  subdivided  into 
gratuitous  loan,  and  loan  on  interesL 

OHAPTEBL 
Of  the  Loan/or  Use,  or  Omirnodahim. 

Section  i. 
0/  the  Nature  of  thu  L  an  for  Ub^ 

Abt.  2893.  [2864.] — ^The  loan  for  use  is  an  agreement,  by  wfaidi  a 
person  delivers  a  thing  to  another,  to  use  it  according  to  its  natml 
destination,  or  according  to  the  agreement,  under  the  obligation  on 
the  part  of  the  borrower,  to  return  it  after  he  shall  have  done  ittiiigit 

Abt.  2894.  [2865.J — This  loan  is  essentially  gratuitous;  otherwise 
it  would  be  a  letting  or  hiring. 
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Abt«  2895.  [2866.]— The  lender  remains  proprietor  of  the  thing 
lent 

Abt.  2896.  [2867.] — ^Every  thing  which  is  in  oommeroe,  and 
which  is  not  coDanmed  by  use,  may  be  the  object  of  this  agreement, 

Abt.  2897.  [2868.] — The  obligations  entered  into  by  the  loan  for 
use,  are  binding  npon  the  heirs  of  the  lender  and  of  the  borrower. 

Bat  if  the  loan  has  only  been  made  on  account  of  the  borrower, 
and  to  him  personally,  then  his  heirs  can.  not  continue  to  possess  the 
thing  lent 

Sscnov  S. 
Of  the  Engagement  of  the  Borrower  for  Use* 

Abt.  2898.  [2869.] — ^The  borrower  is  bound  to  keep  and  presenre, 
in  tiie  best  possible  order,  the  thing  lent.  He  can  use  it  only  in  the 
manner  for  which  it  is  fitted  by  its  nature,  or  which  is  allowed  by  the 
agreement,  under  the  penalty  of  damages. 

Abt.  2899.  [2870.J — ^If  the  borrower  employs  the  thing  to  another 
use  or  for  a  longer  time  than  has  been  agreed  on,  he  sluhll  be  liable 
for  the  loss  which  may  happen,  although  the  same  might  have 
happened  by  chance. 

Abt.  2900.  [2871.J — ^If  the  thing  lent  be  destroyed  by  a  chance 
which  might  have  been  prevented  by  the  borrower  in  making  use  of 
his  own,  or  if,  unable  to  preserve  both,  he  has  preferred  preserving 
his  own,  he  is  answerable  for  the  loss  of  the  other. 

Aim  2901.  [2o7^J — ^If  the  thing  has  been  valaed  at  the  time  of 
lending  it,  the  loss  which  results,  even  by  chance,  is  on  account  of 
the  borrower^,  unless  there  has  been  a  contrary  agreement. 

Ab3v  2902.  [287a  j<-If  the  thing  be  made  worse  by  the  effects  of 
the  use  alone  for  which  it  was  borrowed,  and  without  any  fault  on  the 
part  of  the  borrower,  he  is  not  aaswerable  for  the  same. 

Abt.  2903.  ,^2874.] — ^The  borrower  is  not  at  liberty  to  keep  the 
thing  as  a  compensation  for  what  the  lender  owes  him. 

Abt.  2904.  [2875.] — If,  in  order  to  use  the  thing,  the  borrower  be 
compelled  to  go  t6  some  expense,  he  has  no  right  to  be  reimbursed 
by  the  lender. 

Abt.  2905.  [2876.] — If  several  persons  have  jointly  borrowed  the 
eame  object^  they  are  bound  for  it  in  eolido  to  the  lender. 

Section  3. 

Of  the  OtHigationa  of  the  Lender  for  Uae. 

Abt.  2906.  [2877.1 — ^The  lender  can  take  back  the  thing  lent,  only 
after  the  time  agreed  on;  or,  if  no  agreement  has  been  entered  into 
In  that  respcct,  after  it  has  been  employed  to  the  use  for  what  it  was 
borrowed. 

Abt.  2907  [2878.]— Nevertheless,  if  during  the  interval,  or  before 
the  borrower  has  done  with  the  thing,  the  lender  be  in  an  urgrat 
and  unforeseen  ueed  of  this  thing,  the  jud^e  may,  according  to  cir- 
cumstances^ compel  ttie  borrower  to  return  it  to  hiuL 
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Abt.  2908.  [2879»] — ^If,  dnring  the  loan,  the  borrower  was  oblij^ 
for  the  preservation  of  the  thing  to  go  to  some  extraordinary  expense, 
necessary  and  so  urgent  that  he  coald  not  give  notice  of  the -same  to 
the  lender,  the  lender  shall  be  bound  to  reimburse  him  for  the  same. 

Art.  2909.  [2880.]— When  the  thing  lent  has  defects  of  such  a 
nature  that  it  may  occasion  injury  to  the  person  who  uses  it^  the 
lender  is  answerable  fur  the  consequences,  if  lie  knew  the  defects  and 
did  not  apprise  the  borrower  of  them* 

CHAPTEB2. 
Of  tk$  Loan  for  Consumption^  or  JWuiuum^ 

SscnoN  1. 
Of  (he  Nature  (f  the  Loan  for  Consumption* 

Art.  2910.  [2881.] — ^The  loan  for  consumption  is  an  agreement  bj 
which  one  person  deliyers  to  another  a  certain  quantity  of  things 
which  are  consumed  by  the  use,  under  the  obligation,  by  the  Ixnv 
rower,  to  return  to  him  as  much  of  the  same  kind  and  quality. 

Abt.  2911.  [2882.1— By  the  effect  of  this  loan  the  borrower  becomes 
the  owner  of  the  tning  lent,  and  if  it  be  destroyed,  in  whatever 
manner  the  same  may  have  happened,  the  loss  is  on  his  account 

Abt.  2912.  [2883.]— Any  thing  which  is  such  that  it  may  be 
returned  of  the  same  kind  and  quality,  may  be  given  as  a  loan  lor 
consumption;  but  things  which,  although  of  the  same  kind,  still  may 
differ  from  each  other  in  quaUty,  as  b^uBts  and  the  Uke,  can  not  te 
lent  after  this  manner. 

Abt.  2913.  [2884.]— The  obligation  which  results  from  a  loan  of 
money,  can  never  be  more  than  the  numerical  sum  mentioned  in  the 
contract 

It  there  has  been  augmentation  or  diminution  in  the  value  of  the 
money  before  the  time  of  the  payment,  the  debtor  is  bound  to  return 
nothing  more  than  the  numerical  sum  which  was  lent  to  him,  in  such 
money  as  has  currency  at  the  time  of  the  payment 

Abt.  2914.  [2885.J— The  rule  in  the  preceding  article  does  not 
obtain,  if  the  loan  has  been  made  in  btdlion. 

Abt.  2915.  [2886.]— If  provisions  have  been  lent,  whatever  be 
the  increase  or  diminution  of  their  price,  the  debtor  is  still  bound  to 
return  the  same  quantity  and  quality,  and  he  is  bound  to  return  no 
more. 

SionoN  9» 
Of  the  OUigations  <f  the  Lender  for  Oonsumpibm* 

Abt.  2916.  [2887.]— In  the  loan  for  consumption,  the  lender  ii 
subject  to  the  responsibility  above  established  with  respect  to  tiM 
vices  of  the  thing  lent  for  use 

Abt.  2617.  [2888.]— The  lender  can  not  daim  the  thing  lent  bef9f« 

the  t  me  agreed  on. 


OF  LOAF.  349 

If  no  term  has  been  agreed  on  for  the  restitution,  the  judge  maj 
grant  a  delay  according  to  circumstances. 

Abt.  2918.  [2889. J— No  delay  shall  be  granted  if  the  loan  hae 
been  stipulated  as  exigible  at  wilL 

Art.  2919.  [2890.]— If  it  was  agreed  only  that  the  borrower 
should  pay  when  he  could,  or  when  he  should  have  the  means  so  to 
do,  he  ought  to  be  sentenced  to  pay  as  soon  as  he  appears  to  be  able 
so  to  da 

Section  8. 

(y  the  Engagements  cf  the  Borrower  for  Consumption, 

Abt.  2920.  [2891.] — ^The  borrower  is  obliged  to  restore  the  thing 
lent  in  the  same  quantity  and  condition,  and  at  the  place  and  time 
agreed  on. 

If  no  spot  has  been  fbced  on  for  the  restitution,  it  must  be  made 
at  the  place  where  the  loan  was  made. 

Art.  2921.  [2892.]— H  it  be  impossible  for  him  to  fulfill  his 
engagemcDt,  he  is  bound  to  pay  the  value  of  the  things  lent,  tsMng 
into  consideration  the  time  and  place  when  they  ought  to  have  been 
returned  according  to  the  agreement. 

If  the  time  and  place  haye  not  been  regulated,  the  payment  is 
made  according  to  the  price  which  the  thing  is  worth  at  the  time 
and  place  where  the  demand  is  made. 

Akt.  2922.  [2893.] — If  the  borrower  does  not  return  the  things 
lent  or  their  value,  at  the  time  appointed,  he  shall  be  bound  to  pay 
interest  from  the  time  that  a  judicial  demand  of  it  has  been  made. 

0HAPTEB3. 
Of  Loan  on  InieresL 

Abt.  2923.  [2894] — ^It  is  lawful  to  stipulate  interest  for  a  simple 
loan,  whether  of  money  or  other  movable  things. 

Abt.  2924.  [2895.] — Interest  is  either  legal  or  conventionaL 

LfCgal  interest  is  fixed  at  the  followiDg  rates,  to  wit: 

At  five  per  cent,  on  all  sums  which  are  the  object  of  a  judicial 
demand,  whence  this  is  called  judicial  interest; 

And  on  sums  discounted  by  banks,  at  the  rate  established  by  their 
charters. 

The  amount  of  the  conventional  interest  can  not  exceed  eight  per 
cent  The  same  must  be  fixed  in  writing;  testimonial  proof  of  it  is 
not  admitted  in  any  case. 

Sxcept  in  the  cases  herein  provided,  if  any  person  shall  pay  on 
any  contract  a  higher  rate  of  interest  than  the  above,  as  discount  or 
otherwise,  the  same  mav  be  sued  for  and  recovered  within  twelve 
months  from  the  time  of  such  payment. 

The  owner  or  discounter  of  any  note  or  bond,  or  other  written 
er'idence  of  debt  for  the  payment  of  money,  payable  to  order  or 
bearer  or  by  assignment^  shall  have  the  right  to  claim  and  recover 
the  fuU  amount  <  f  such  note,  bond  or  other  written  evidence  of 
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debt,  And  all  interest  not  beyond  eight  per  cent  per  annum  intereit 
that  maj  accme  thereon,  notwithstanding  that  the  rate  of  interast  or 
discount  at  which  the  same  may  be  or  may  have  be^i  discoimtedhaa 
been  beyond  the  rate  of  eiffht  per  cent  per  annum  interest  or  dis- 
oonnt;  but  this  proTision  shall  not  apply  to  the  banking  institations 
of  this  State  in  operation  under  existing  laws. 

The  owner  of  any  promissory  note,  bond  or  other  written  evidenoe 
of  debt  for  the  payment  of  money,  to  order  or  bearer  or  transferable 
by  assignment,  shall  have  the  right  to  collect  the  whole  amount  of 
such  promissory  note,  bond  or  other  written  evidence  of  debt  for 
the  payment  of  money,  notwithstanding  such  promissory  note,  bond 
or  other  evidence  of  debt  for  the  payment  of  money  may  include  a 
greater  rate  of  interest  or  discount  than  eight  per  cent  per  annum; 
provided,  such  obligation  shall  not  bear  more  than  eight  per  cent 
per  annum  after  maturity  until  paid. 

Abt.  2925.  [2896.] — ^The  release  of  the  principal,  without  any 
reserve  as  to  interest,  raises  the  presumption  that  it  also  has  been 
paid,  and  operates  a  release  of  it 
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TITLE   Xm. 


OF   DEPOSIT   AND    SEQUESTRATION. 


CHAPTEB  1. 
Of  Deposit  in  General,  and  of  its  Divers  Kinds, 

Abt.  2926.  [2897.] — A  deposit,  in  general,  is  an  act  by  which  a 
person  receives  the  property  of  another,  binding  himself  to  preserve 
it  and  return  it  in  kind. 

Abt.  2927.  [2898.] — There  are  two  species  of  deposit 

That  properly  so  called,  and  sequestration. 

CHAPTER  2. 

0/  the  Deposit  properly  so  called. 

Seohon  1. 

Of  the  Nature  and  Essence  of  (he  Contract  ofDeposUL 

Art.  2928.  [2899.]— The  object  of  a  deposit  must  be  propeify 
some  movable  thing. 

Art.  2929.  [2900.]— The  deposit  is  essentially  gratuitou&    If  the 
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person,  with  whom  the  deposit  is  made  leceiYe  a  compeii8atioii»  it  is 
no  loDger  a  deposit,  but  a  hiring. 

Art.  2930.  [2901.]— The  deposit  is  perfected  only  by  the  detivecy, 
real  or  fictitionsy  of  the  thing  deposited. 

The  fictitioas  delirery  is  sofScient,  when  the  depositary  is  ahfeady 
possessed,  in  some  other  right,  of  the  thing  agreed  to  be  left  in 
deposit  with  him. 

Art.  2931.  [2902.] — ^The  deposit  is  volontary  or  necessaiy. 

SsonoN  2. 
Cf  VdurUary  DepomL 

Art.  2032.  [2903.]— The  voluntary  deposit  takes  place  by  the 
mntnal  consent  of  the  person  making  the  deposit  and  the  person 
receiving  it. 

Art.  2933.  [2904.] — ^The  volnntary  deposit  can  only  be  regularly 
made  by  the  owner  of  the  thing  deposited,  or  with  his  consent 
expressed  or  implied. 

Consent  is  implied  when  the  owner  has  carried  or  sent  the  thing 
to  the  depositary,  and  the  latter  knowing  that  the  thing  had  been 
sent,  has  not  refased  to  receive  it. 

Art.  2934.  [2906.] — ^The  owner,  without  whose  knowledge  the 
deposit  has  been  made,  may  reclaim  his  property  in  the  hands  of  the 
depositary,  who  can  not  refuse  to  deliver  it,  but  must  call  in  the 
person  who  made  the  deposit,  that  he  may  oppose  the  restitution. 

Art.  2935.  [2906.] — ^The  voluntary  deposit  can  only  take  place 
between  persons  capable  of  contracting. 

Nevertheless,  if  a  person  capable  of  contracting  accept  a  deposit 
from  a  person  who  is  incapable,  he  incurs  all  the  obligations  of  a 
real  depositary,  aad  may  be  sued  by  the  tutor  or  curator  of  the 
person  who  has  made  the  deposit. 

Art.  2936.  [2907.] — If  the  deposit  was  made  by  a  person  cabable 
of  contracting,  to  another  person  not  having  that  capacity,  he  who 
has  made  the  deposit  has  only  an  action  of  revendication  for  the 
thing,  as  long  as  it  remains  in  the  hands  of  the  depositary,  or  an 
action  of  restitutiou  for  the  amount  of  the  benefit  the  depositary  has 
derived  from  it 

Section  8. 

Cf  the  OUigoHons  of  the  Depositary, 

Art.  2937.  [2908.] — ^The  depositary  is  bound  to  use  the  same 
diligence  in  preservmg  the  deposit  that  he  uses  in  preserving  his 
own  property. 

Art.  2938.  [2909.] — ^The  provision  in  the  preceding  article  is  to 
be  rigorously  enforced: 

1.  Where  the  deposit  has  been  made  by  the  request  of  the 
depositary. 

2.  If  it  has  been  agreed  that  he  sljiall  have  a  reward  for  preserving 
Che  deposit. 
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3.  If  the  deposit  was  made  solely  for  his  adyantage. 

4*  If  it  has  been  expressly  agreed  that  the  depositary  should  be 
answerable  for  all  neglects. 

Art.  2939.  [2910.] — The  depositary  is  not  answerable,  in  any 
case,  for  tiocidents  prodaoed  by  ov^erpowering  foroe,  nnless  he  has 
delayed  improperly  to  restore  the  deposit. 

Art.  2940.  [2911.]— The  depositary  can  not  make  nse  of  the  thin^ 
deposited,  wiUioat  the  exprebs  or  implied  permission  of  the  de- 
positor. 

Art.  2941.  [2912.]— If  the  thing  be  of  the  nature  of  those  which 
are  consumed  by  use,  and  the  depositor  has  ^iyen  permi8sion*to  the 
depositary  to  use  them,  the  contract  is  no  longer  a  deposit,  bat  a 
loan  for  consumption,  and  becomes  subject  to  the  rules  which  govem 
that  contract. 

Art.  2942.  |2913.] — If  the  things  deposited  be  animals,  the 
depositary  may  employ  them  for  the  benefit  of  the  depositor,  unless 
the  latter  has  directed  otherwise. 

Art.  2943.  [2914.] — ^Tbe  depositary  should  not  seek  toi  Jmow 
what  are  the  things  confided  to  him,  u  they  are  shut  up  in  a  box, 
or  in  a  sealed  cover. 

Art.  2944.  [2915.] — ^The  depositary  ought  to  restore  the  precise 
object  which  he  received. 

Thus  a  deposit  of  coined  money  must  be  restored  in  the  same 
specie  in  which  it  was  made,  whether  it  has  sustained  an  increase  or 
diminution  of  value. 

Abt.  2945.  [2916.] — ^The  depobitary  is  only  bound  to  restore  the 
thing  in  the  state  in  which  it  is  at  the  moment  of  restitution.  Dete- 
riorations, not  efiected  by  any  act  of  his,  are  to  the  loss  of  tiie 
depositor. 

Art.  2946.  [2917.] — A  depositary,  from  whom  the  thing  deposited 
has  been  taken  away  by  force  and  who  has  received  a  price,  or  any 
thin^  in  its  stead,  must  restore  what  he  has  received  in  exchange. 

Art.  2947.  [2918.] — ^The  heir  of  a  depositary,  who  has  sold  hem 
fde  a  thing  which  he  knew  not  to  be  a  deposit,  is  bound  only  to 
restore  the  price  which  he  has  received,  or  to  make  over  his  chiim 
against  the  purchaser,  if  the  price  be  not  paid. 

Art.  2948.  [2919.] — If  the  thing  deposited  has  been  productive, 
and  the  proceeds  have  been  received  by  the  depositary,  he  is  bound 
to  restore  them.  He  owes  no  interest  for  the  money  deposited  in 
his  hands,  except  from  the  day  on  which  he  became  a  demulter  by 
delaying  to  restore  it 

Art.  2»49.  [2920.] — ^The  depositary  must  restore  the  thing 
deposited  only  to  him  who  delivered  it,  or  in  whose  name  the 
deposit  was  made,  or  who  was  pointed  out  to  receive  it. 

Art.  2950.  [2921.] — ^He  can  not  require  him  who  made  the  deposit 
to  prove  that  he  was  the  owner  of  the  thing.  Yet  if  he  disooveis 
that  the  thing  was  stolen  and  who  the  owner  of  it  is,  he  must  give 
him  notice  of  the  deposit,  requiring  him  to  claim  within  due  iuBt. 
If  the  owner,  having  received  due  notice,  neglects  to  claim  the 
deposit,  the  depositary  is  fully  exonerated  on  returning  it  to  ft0 
person  from  whom  he  received  it 

Abt.  2951.    [2922.] — If  the  person  who  made  the  deposit^  be 
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deceased,  the  thing  deposited  can  be  restored  only  to  his  heir;  if 
there  be  several  heirs,  it  must  be*  delivered  to  each  of  them  for  bis 
respective  part  and  portion,  unless  the  thing  deposited  be  indivisible, 
in  which  case  they  must  agree  amoDg  themselves. 

If  the  depositor  has  changed  condition,  as  if  a  woman  marries  or 
ft  person  of  full  age  falls  under  interdiction,  the  deposit  can  be 
restored  only  to  the  person  who  has  the  administration  of  the  rights 
and  property  of  the  depositor. 

AfiT.  2952.  [2923.] — ^If  the  deposit  has  been  made  by  a  tutor,  a 
husband,  or  by  any  other  administrator,  it  can  be  restored  after  the 
function  of  that  administrator  has  ceased,  only  to  him  whom  he 
represented. 

Abt.  2953.  [2924.] — ^When  the  contract  specifies  a  place  where 
the  deposit  is  to  be  restored,  it  must  be  delivered  at  that  place,  but 
the  expense  of  conveyance  to  the  place  of  delivery  must  be  borne 
by  the  depositor. 

Abt.  2954.  [2925.] — ^If  the  contract  does  not  specify  the  place 
where  the  deposit  must  be  restored,  it  shall  be  restored  at  the  place 
where  such  deposit  has  been  made. 

Abt.  2955.  [^926.] — The  deposit  must  be  restored  to  the  depos- 
itor as  soon  as  he  demands  it,  even  though  the  contract  may  have 
specified  the  time  for  its  being  restored,  unless  there  be  in  the  hands 
of  the  depositary,  an  attachment  on  the  property  or  an  opposition 
made  on  the  owner. 

Abt.  2956.  [2i^2T.] — ^The  depositary  can  not  withhold  the  thing 
deposited  on  pretense  of  a  debt  due  to  him  from  the  deposii:or  ou 
an  account  distinct  from  the  deposit,  or  by  way  of  offset 

But  he  may  retain  the  deposit  until  his  advances  are  repaid,  as 
well  as  any  otiier  claims  which  be  may  have  arising  from  the  deposit. 

Abt.  295T.  [2928.] — When  several  persons  have  received  the  same 
object  in  deposit,  each  of  them  is  bound  to  restore  the  whole. 

Abt.  2958.  [2929.] — The  unfaithful  depositary  is  not  admitted  to 
the  benefit  of  a  surrender. 

Art.  2959.  [2930.] — All  the  obligations  of  the  depositary  cease 
on  his  discuvermg  and  i.  roving  that  he  himself  is  the  owner  of  the 
thing  deposited. 

Section  4 

Of  the  Obligations  and  Bights  of  Him  by  Whom  the  Deposit  has  been 

Made. 

Abt.  2960.  [2931.] — He  who  has  made  a  deposit  is  bound  to  reim- 
burse  the  depositary  the  money  he  has  advanced  for  the  safe  keep- 
ing of  the  thing,  and  to  indeomify  him  for  all  that  the  deposit  has 
cost  him. 

He  is  to  indemniiy  the  depositary  for  the  losses  wliich  tlie  thing 
deposited  may  have  oomiioned  him.  . 

An.  296L  [2982.]— Tfce  depositor  has  a  right  to  reclaim  the  thing 
deposited,  when  it  exists  in  kind  in  the  hands  of  the  depositary  or 
lue  a68ign& 

15 
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Abt.  2962.  [2933.]— tr  the  depositaxy  or  his  ussigns  haye  dispoBed 
of  the  thing  and  tiie  price  remains  due,  the  depontcnr  has  a  ripiit  to 
it  in  preference  to  any  other  creditor  of  the  depositary. 

Abt.  2963.  [2984]— The  distinction  formerly  established  by  kw 
between  the  perfect  and  the  imperfect  deposit,  is  abolished. 

The  only  real  deposit  is  tliat  where  the  depositary  reoeiTes  a  thing 
to  be  preserved  in  Jdnd,  without  the  power  of  using  it,  and  <m  the 
condition  that  he  is  to  restore  the  identical  object 

CHAFTEB  8. 
Of  the  NecesBory  Dqxmi. 

Abt.  2964.  [2935.] — ^The  necessary  deposit  is  that  which  has  been 
compelled  by  some  accident;  sach  as  fire,  falling  down  of  a  honse^ 
pillage,  shipwreck,  or  other  casualty. 

The  deposition  on  oath,  or  affirmation  of  a  single  competent  or 
credible  witness,  may  be  sufficient  to  prove  a  necessary  deposit, 
even  when  the  amount  of  the  thing  deposited  exceeds  five  hundred 
dollars. 

Art.  2965.  [2936.] — ^An  innkeeper  is  responsible  as  depositary  fcjr 
the  effects  brought  by  travelers  who  lodge  at  his  house;  the  deposil 
of  such  effects  is  considered  as  a  necessary  deposit 

Abt.  2966.  [2937.] — ^An  innkeeper  is  responsible  for  the  effects 
brought  by  travelers,  even  though  they  were  not  delivered  into  his 
personal  care,  provided  however,  they  were  delivered  to  a  servant  or 
person  in  his  employment 

Abt.  2967.  [2938.]— He  is  responsible  if  any  of  the  effects  be 
stolen  or  damaged,  either  by  his  servants  or  agents,  or  by  strangers 
going  and  coming  in  the  inn. 

Abt.  2968.  Every  landlord  or  keeper  of  a  public  inn  or  hotel, 
shall  be  required  to  provide  with  an  iron  chest  or  other  safe  deposit 
for  valuable  articles  belonging  to  his  guests  or  customers,  and  each 
landlord  or  hotel  keeper  shall  keep  posted  upon  his  doors  and  other 
public  places  in  his  house  of  entertainment,  written  or  printed 
notices  to  his  guests  and  customers  that  they  must  leave  their 
valuables  with  the  landlord,  his  agent  of  clerk,  for  safe  keeping,  that 
he  may  make  safe  deposit-  of  the  same  in  the  place  provided  for 
that  purpose. 

Abt.  2969.  Every  landlord,  hotel  or  inn  keeper  who  shall  comply 
with  the  requirements  of  the  preceding  articles,  shall  not  be  liable 
for  any  money,  jewelry,  watches,  plate,  or  other  things  made  of  gold 
or  silver,  or  oi  rare  and  precious  stones,  or  for  other  valoabld 
articles  of  such  description  as  may  be  contained  in  small  compass, 
which  may  be  abstracted  or  lost  from  any  such  public  inn  or  holel, 
if  the  same  shall  not  be  left  with  the  landlord,  his  clerk  or  agen^ 
for  deposit,  unless  such  loss  shall  occur  through  the  fraud  or  n^li- 
gence  of  the  landlord,  or  some  clerk  or  servant  employed  by  him  in 
such  inn  or  hotel;  provided,  however,  that  the  provisions  of  this 
article  shall  not  apply  to  a  wearing  watch,  or  such  other  articles  cl 
jewelry  as  are  ordinarily  worn  about  the  person. 

Art.  2970.  (2939. J — ^He  is  not  responsible  for  what  is  stolen  by 
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force  and  arms,  or  witli  exterior  breaking  open  of  doors,  or  by  any 
other  extraordinary  violence. 

Art.  2971.  [2940.1 — The  deposition  on  oath  or  afllrmation  of  a 
single  competent  and  credible  witness  as  to  the  deposit  at  inns,  may 
be  admitted  as  a  good  proof,  even  when  the  Talne  of  the  thing  so 
deposited  exceeds  five  hundred  dollars;  bat  the  jadge  most  admit 
this  kind  of  proof,  in  that  case,  with  circamspection,  according  to 
the  droomstances  of  the  fact  and  the  condition  of  the  parties, 

CHAPTER  4. 

Of  Sequestration. 

Section  1. 

0/  Us  D^erent  Species, 

Abt.  2972.  [2941.] — Sequestration  is  either  conyentional  or  ordered 
|yy  thejodge. 

Sbctton  2. 

Of  the  Conventional  Sequestration. 

Abt.  2973.  [2942.] — Sequestration  is  a  kind  of  deposit,  which  two 
or  more  persons,  engaged  in  litigation  about  any  ibing,  make  of  the 
thing  in  contest  to  an  indififerent  person,  who  binds  himself  to 
restore  it,  when  the  issue  is  decided,  to  the  party  to  whom  it  is 
adjudged  to  belong. 

The  depositary  in  this  case  is  called  the  sequestrator. 

Art.  2974.  [2943.] — A  sequestration  may  be  nut  gratuitous,  and 
then  it  is  rather  a  contract  of  hiiing  than  of  deposit 

Art.  2975.  [2944.] — ^When  it  is  gratuitous,  it  is  a  real  contract  of 
deposit,  subject  to  all  the  rules  which  apply  to  that  contract,  save 
the  dififerences  hereafter  explained. 

Abt.  2976.  [2945.] — A  sequestration  has  this  difiference  from  a 
deposis  that  it  may  have  for  its  object  not  only  movables,  but  also 
inmiovablfs. 

Art.  297/.  [2946.] — The  depositary,  under  this  title,  is  not  to 
restore  the  thing  deposited,  till  after  ike  decision  of  the  party  to 
whom  it  is  adjudged. 

Art.  2978.  [2947.] — ^He  can  not  even  till  then  exonerate  himself 
from  the  care  of  the  thing  sequestered  in  his  hands,  unless  for  some 
cause  rendering  it  iudispen-able  that  he  resign  his  trust. 

In  that  case  he  can  deliver  up  the  thing  only  to  a  person  agreed 
upon  by  the  parties  concerned;  and  in  case  they  do  not  agree,  he 
must  cite  them  to  have  a  new  sequestrator  appointed. 
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Sbotion  3. 
Of  the  JvMcwl  Sequestration  or  of  Deposit 

Abt.  2979.  [2948.] — ^The  judicial  deposit  is  that  which  is  made  in 
consequence  of  an  order  or  judgment  rendered  by  a  judge  in  the 
cases  provided  for  by  the  laws  regulating  judicial  proceedings. 

Abt.  2980.  [2949  ] — The  appointment  of  a  judicial  guardian 
produces,  between  the  person  seizing  and  the  guardian,  reciprocal 
obligations.  The  guardian  must  use,  for  the  preservation  of  tiio 
effects  seized,  the  care  of  a  prudent  father  of  a  family;  he  ftinst 
produce  them  either  for  the  discharge  of  the  person  who  has  seized 
them  for  sale,  or  to  the  person  against  whom  the  execution  was 
levied,  in  case  the  seizure  be  raised. 

The  obli)2:ation  of  the  party  that  has  seized  the  property,  consists 
in  paying  the  guardian  his  legal  fees. 

Abt.  2981.  [2950.] — ^The  judicial  sequestration  is  confided  to  the 
public  officer  whom  ihe  law  provides  4;o  execute  the  orders  of  tho 
judge. 

This  officer  is  subject  to  all  the  obligations  imposed  in  the  case  ol 
conventional  sequestration. 


t^^^^^^^^^i^t^>^0^^f^00ti^^0^mt^^^>0^^»^^^0^0t0t0tm0tm0t0»0mk 


TITLE  XIV. 


Ot"  ALEATORY   COJITRACTS. 


Abt.  2982.  [2951.] — ^The  aleatory  contract  is  a  mutual  agreement^ 
of  which  the  edects,  with  respect  both  to  the  advantages  and  losses, 
whether  to  all  the  parties  or  to  one  or  more  of  them,  depend  on  an 
uncertain  event. 

Abt.  2988.  [2952.] — The  law  grants  no  action  for  the  payment  of 
what  has  been  won  at  gaming  or  by  a  bet,  except  for  games  tending 
to  promote  sldll  in  the  use  of  arms,  such  as  the  exercise  of  the  gun 
and  foot,  horse  and  chariot  racing. 

And  as  to  such  games,  the  judge  may  reject  the  demand,  whea  the 
sum  appears  lo  him  excessive. 

Abt.  2984.  [2953.] — In  all  cases  in  which  the  law  refosfit  an 
action  to  the  winner,  it  also  refuses  to  sufier  the  loser  to  reol||i8iiriMk 
he  has  voluntarily  paid,  unless  there  has  beeUi  on  the  psoFt  if  fti 
winner,  fraud,  deceit^  or  swindling. 
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TITLE    XV. 


OP   MANDATE. 


OHAPTEB  1. 

Of  the  Nature  and  Form  of  Mandates. 

Art.  2985.  [2954.] — A.  mandate^  procuration  or  letter  of  attorney  is 
an  act  by  which  one  person  gives  power  to  another  to  transact  for 
him  and  in  his  name,  one  or  several  affairs. 

Art.  2986.  [2955.] — ^llie  mandate  may  take  place  in  five  different 
mariners:  for  the  interest  of  the  person  granting  it  only;  lot  tie 
joint  interest  of  both  parties;  for  the  interest  of  a' third  person;  for 
the  interest  of  a  third  person  and  that  of  the  party  granting  it;  and 
finally,  for  the  interest  of  the  mandatary  and  a  third  person. 

Art.  2987.  [2956.]— The  object  of  the  mandate  nir.st  be  lawful, 
and  the  power  conferred  must  be  one  which  the  principal  himself 
has  a  right  to  exercise. 

Art.  2988.  [295T.] — ^The  contract  of  mandate  is  completed  only 
by  the  acceptance  of  the  mandatary. 

Art.  298^.  [2958.] — A  power  of  attorney  may  be  accepted 
expressly  in  the  act  itself,  or  by  a  posterior  act 

It  may  also  be  accepted  tacitly;  and  this  tadt  acceptance  is 
inferred,  either  from  the  mandatary  acting  nnder  it,  or  from  his 
keeping  silence  when  the  act  containing  his  appointinent  is  trans- 
mitted to  him. 

Abt.  2990.  [2959.] — ^If  the  proxy  or  attorney  in  fact  pleads  that 
he  has  not  accepted  or  acted  under  the  power,  it  is  incumbent  on 
the  principal  to  prove  he  has. 

Art.  2991.  [2960.] — ^Tbe  procoration  is  gratuitous  unless  there 
has  been  a  contrary  agreement 

Abt.  2992.  [2961.] — ^A  power  of  attomejr  may  be  given,  either  by 

a  pml^c  act  or  by  a  writing  under  private  signature,  even  by  letter. 

It  may  also  be  given  verbally,  but  of  this  testimonial  proof  is 

admitted  only  conformably  to  the  title:    Of  Conventional  Owigations. 

Art.  2993.  [2962.]— A  blank  may  be  left  for  the  name  of  the 

attorney  in  &ct  in  the  letter  of  attorney. 

In  that  case,  the  bearer  of  it  is  deemed  the  person  empowered. 
Abt.   2994.    [2963] — ^It  may  be  either  general  for  all  afiEairs,  or 
i^>eclal  for  one  affair  only. 

Art.  2995.  [2964.] — ^It  may  vest  an  indefinite  power  to  do  what- 
ever may  appear  conducive  to  the  interest  of  the  ^rincipid,  or  it 
may  restrict  the  power  g^ven  to  the  doing  of  what  is  specified  in 
the  procuration. 

Ajtt.  2996.  [2965  ] — A  mandate  conceived  in  general  term<»,  con- 
fers odDly  a  powtiT  of  administratioii. 
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If  it  bo  necessary  to  alienate  or  give  a  mortgage,  or  do  any  other 
act  of  ownership,  the  power  must  be  express. 

Art.  2997.  [2966.] — ^Thos  the  power  most  be  ei^sesa  and  special 
for  the  following  purposes: 

To  sell  or  to  buy. 

To  incumber  or  hypothecate. 

To  accept  or  reject  a  succession. 

To  contract  a  loan  or  acknowledge  a  debt 

To  draw  or  indorse  bills  of  exchange  or  promissory  notes. 

To  compromise  or  refer  a  matter  to  arbitration. 

To  make  a  transaction  in  matters  of  litigation;  and  in  general 
where  things  to  be  done  are  not  merely  acts  of  administration,  or 
Buch  as  facilitate  such  acts. 

Art.  2993.  [2967.] — A  power  to  compromise  on  a  matter  in  litiga- 
tion does  not  include  that  of  submitting  or  referring  to  arbitratora 

Art.  2999.  [2968.] — A  power  to  receive  includes  that  of  giving  a 
receipt  in  acquittance.    ' 

Art.  3000.  [2969.] — ^Powers  granted  to  persons,  who  exercise  a 
profession,  or  fulfill  certain  functions,  of  doing  any  business  in  the 
ordinary  course  of  affairs  to  which  they  are  devoted,  need  not  be 
specified,  but  are  inferred  from  the  functions  which  these  mandata- 
ries exercise. 

Art.  8001.  [2970.] — Women  and  emancipated  minors  may  be 
appointed  attorneys;  but^in  the  case  of  a  minor,  the  person  i4)point- 
ing  him  has  no  action  against  him,  except  according  to  the  general 
redes  relative  to  the  obligations  of  minors;  and  in  the  case  of  a 
married  woman,  who  has  accepted  the  power  without  authority  from 
her  husband,  she  can  only  be  sued  in  the  manner  specified  under  the 
title:  Of  Marriage  Contract,  and  the  Beq)eciive  Bights  cf  the  Pwfim 
in  Hdation  to  their  Property. 

GHAPTEB2. 
Qf  the  Cbtigatums  of  a  Person  acting  under  a  Power  <f  Attorney 

Aar.  3002.  [2971.]— The  attorney  in  fact  is  bound  to  di8char|;e 
the  functions  of  the  procuration,  as  long  as  he  continues  to  hold  i^ 
and  is  responsible  to  his  principal  for  the  damages  that  may  result 
from  the  non-performance  of  his  dutv. 

He  is  bound  even  to  complete  a  thmg  which  had  been  oommeneed 
at  the  time  of  the  prinopal  •  deatii,  if  any  danger  result  from  delay. 

Art.  8003.  [2972.]— The  attorney  is  responsible,  not  only  te 
imfaithfulness  in  his  management^  but  also  for  his  fault  or  neglect 

Nevertheless,  the  responsibility  with  respect  to  faults,  is  enfocoai 
less^  rigorously  against  the  mandatary  acting  gratuitously,  tfuil 
against  him  who  receives  a  reward.  -. 

Abt.  8004  [2978.]— He  is  obliged  to  render  an  aooounl  of  Mf 
management*  unless  this  obligation  haa  been  expreodj  di^MMii 
with  in  his  favor. 

Abt.  8005.  [2974]— He  is  bound  to  restore  to  his  pcmiiual  «fc^ 
ever  he  has  received  by  virtue  of  bia  procuration,  even  aBOoMI  *^ 
have  received  it  unduly. 


^ 
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Airr.  3006.  [2976.]^*In  case  of  an  indefinite  power,  ihe  attorney 
can  not  be  sued  for  wbat  he  has  done  with  good  intention. 

Th*'  jadge  must  have  regard  to  the  nature  of  the  affair,  and  the 
dilBcnliy  of  contmunicatiou  between  the  principal  and  the  attorney. 

Art.  3007.  [2976,] — ^The  attorney  is  answerable  for  the  person 
substituted  by  him  to  man«ige  in  his  stead,  if  the  procuratioQ  did 
not  e't.p  iwer  him  to  substitute. 

Art.  .<008.  [2977.] — He  is  also  answerable  for  hm  substitute,  if, 
having  the  power  to  appoint  one,  aud  the  person  to  be  appointed  not 
being  named  in  the  procuration,  he  has  appointed  for  his  substitute 
a  person  notoriously  inca{.able,  or  of  suspicious  character. 

Art.  3009.  [2978] — ^Even  where  the  attorney  is  answerable  for 
his  substitute,  the  piincipil  may,  if  he  thinks  proper,  act  directly 
against  the  substitute 

AfiT.  3010.  [2979.] — The  attorney  can  not  go  beyond  the  limits 
of  his  procuration;  whatever  he  does  exceeding  his  power  is  null 
and  void  with  regard  to  the  principal,  unless  ratili  jd  by  the  latter, 
and  the  attorney  is  alone  bound  by  it  in  his  individual  capacity. 

Art.  3011.  [2980.] — ^The  mandatory  is  not  considered  to  have 
exceeded  his  autiiority,  when  he  has  fulfilled  the  trust  confided  to 
him,  in  a  manner  more  advantageous  to  the  principal,  than  that 
expressed  in  his  appointment. 

Art.  3012.  [2981  ] — The  mandatary,  who  has  communicated  his 
authority  to  a  person  with  whom  he  contracts  in  that  capacity,  is  not 
answerable  to  the  latter  for  anything  done  beyond  it,  unloss  he  has 
entered  into  a  personal  gnarant**e. 

Art.  3013.  [2982.] — The  mandatjiry  is  responsible  to  those  with 
whom  he  contiactrf,  only  when  he  has  bound  himself  personally,  or 
when  he  has  exceeded  his  authority  without  having  exhibited  his 
powers. 

Art.  3014.  [2983.] — When  there  are  several  attorneys  in  fact 
empowered  by  the  same  act,  they  are  not  responsible  in  solido  for 
the  acts  of  each,  unlcssi  such  responsibility  be  expressed  in  the 
procuration. 

Art.  3015.  [2984.] — The  attorney  is  answerable  for  the  interest 
of  any  siun  of  money  he  has  employed  to  his  own  use,  from  the  time 
he  has  so  employed  it;  .and  for  that  of  any  sum  remaining  lu  his 
hands  from  the  day  he  becomee^  a  defaulter  by  delaying  to  pay  it 
over. 

CHAPTEB  a 
Of  the  Mandatary  or  Agent  cjj   Both  Parties. 

Akt.  3016.  [2985.] — The  broker  or  intermediary  is  he  who  is 
employed  to  negotiate  a  matter  between  two  parties,  and  who,  for 
that  reason,  is  considered  as  the  mandatary  of  both. 

Abt.  3017.  [2986.]— The  obligations  of  a  broker  are  sunilar  to 
those  of  an  ordituiry  mandatary,  with  this  difference,  that  his 
engagement  is  double,  and  requires  that  he  should  ob^rve  the 
same  fideHty  towards  all  parties,  and  not  favor  one  luoic  iF. . « 
another. 
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Abt.  3018.  [2987.] — ^Brokers  are  not  zesponslble  for  ereoetts  wUcq 
arise  in  the  a&irs  in  which  they  are  employed;  they  are  only,  as 
other  agents,  answerable  for  fraud  or  faults. 

Abt.  3019.  [2988.] — Brokers,  except  in  case  of  fraud,  are  ndt 
answerable  for  the  insolvency  of  those  to  whom  they  procure  sales 
or  loans,  although  they  receive  a  reward  for  their  agency  and  speak 
in  favor  of  him  who  buys  or  borrows. 

Abt.  3020.  [2989.] — Commercial  and  money  brokers,  besides  the 
obligations  which  they  incur  in  common  with  other  agents^  have 
their  duties  prescribed  by  the  laws  regulating  oonnnerce. 

0HAPTEB4. 
Of  the  ObligaHom  of  the  Principal  who  acts  by  his  Attorney  in  Fad, 

Abt.  8021.  [2990.] — ^The  principal  is  bound  to  execute  the 
engagements  contracted  by  the  attorney,  conformably  to  the  power 
confided  to  him. 

For  anything  further  he  is  not  bound,  except  in  so  far  as  lie  bsa 
expressly  ratified  it. 

Abt.  3022.  [2991.] — ^The  principal  ought  to  reimburse  the  expenses 
and  charges  which  the  agent  has  incurred  in  the  execution  of  the 
mandate,  and  pay  his  commission  where  one  has  been  stipulated. 

If  there  be  no  fault  imputable  to  the  agent,  the  principal  can  not 
dispense  with  this  reimbursement  and  payment,  even  if  the  affitir 
has  not  succeeded;  nor  can  he  reduce  the  amount  of  reimbursement^ 
under  pretense  that  the  charges  and  expenses  ought  to  have  been  less. 

Abt.  3023.  [2992.] — ^The  mandatary  has  a  right  to  retain  out  of 
the  property  of  the  principal  in  his  hands,  a  sufficient  amount  U 
satisfy  his  expenses  and  costs. 

He  may  even  retain,  by  way  of  o&et^  what  the  principal  owes 
him,  provided  the  debt  be  liquidated. 

Art.  3024.  [2993.]~The  attorney  must  also  be  compensated  for 
such  losses  as  he  has  sustained  on  occasion  of  the  management  of 
his  principal's  afiairs,  when  he  can  not  be  reproached  with 
imprudence. 

Abt.  3025.  [291)4.] — If  the  attorney  has  advancea  any  sum  ot 
money  for  the  affairs  of  the  principal,  the  latter  owes  the  interest  <A 
it,  from  the  day  on  which  the  advance  is  proved  to  have  been  made. 

Abt.  302G.  [2995.] — ^If  the  attorney  has  been  empowered  by  sev- 
eral persons  for  an  afiair  common  to  them,  every  one  of  these 
persons  shall  be  bound  in  aoliao  to  him  for  all  the  effects  of  the 
procuration. 

CHAFTEBb 

JBSttp  the  Procuration  Expbrm 

Abt.  8027.  [2996.] — ^Tho  procuration  expires: 
By  the  revocation  of  the  attorney. 
By  the  attorney's  renunciation  of  the  power. 
By  the  change  of  condition  of  the  |  rincipaL 
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By  the  death,  sednsioii,  interdiction  or  fidlTire  of  the  agent  or 
principal 

Abt.  3028.  [2997.] — ^The  principal  may  revoke  his  power  of 
attorney  whenever  he  thinks  proper,  and,  ^  necessary,  compel  the 
aprent  to  deliver  up  the  written  instrument  containing  it,  it  it  be  an 
act  under  private  signature. 

i^RT.  8029.  [2998.] — ^If  the  principal  only  notifies  )us  revocation 
to  the  attorney,  and  not  to  the  persons  with  whom  he  has  empow- 
ered the  attorney  to  transact  for  him,  such  persons  shall  always  have 
the  right  of  action  against  the  principal  to  comf>el  him  to  execute 
or  ratiiy  what  has  b^en  done  by  the  attorney;  the  principal  has, 
however,  a  right  of  action  against  the  attorney. 

Art.  3030.  [2999.] — ^The  appointment  of  <^  new  attorney*  to 
transact  the  same  business  produces  the  same  elfect  as  a  revocation 
of  the  fii'st,  from  the  day  such  appointment  is  notified  to  the  first 
attorney. 

Abt.  3031.  [30O0.]-^The  attorney  may  renounce  his  power  of 
ottorney  by  notifying  to  the  principal  his  renunciation. 

Nevertheless,  if  this  renunciation  be  prejudicial  to  the  principal, 
he  ought  to  be  indenmified  by  the  agent,  unless  the  latter  should  be 
so  situated  that  he  can  not  continue  the  agency  without  considerable 
injury. 

Akt.  3082.  [3001.] — ^If  the  attorney,  being  ignorant  of  the  death 
or  of  the  cessation  of  \hQ  rights  of  his  principal,  should  cont'  ue 
under  his  power  of  attorney,  the  transactions  done  by  him*  dnrmg 
this  state  of  ignorance,  are  considered  as  valid. 

Art.  3033.  [3002.] — ^In  the  oases  above  enumerated,  the  engage- 
ments of  the  agent  are  carried  into  efiect  in  favor  of  third  persons 
acting  in  good  faith 

Art.  8034.  [3003.]— In  case  of  the  death  of  the  attorney,  his  heir 
ought  to  inform  the  principal  of  it,  and  in  the  meantime,  attend  to 
what  may  be  requisite  for  Uie  interest  of  the  principal 
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IITLE  XVL 


OF  SUKETYSHIP. 


GBAFTEBl. 

Qf  the  Jsature  and  ESterU  cf  Suretyship. 

Abt.  8085.  [3004.] — Suretyship  is  an  accessory  promise  by  which 
a  person  binds  himself  for  another  already  bound,  and  agrees  with 
ihe  creditor  to  satisfy  the  obligation,  if  the  debtor  does  not. 
4G 


aG2  OF  SURETYSHIP. 

Art.  8086.  [8006.]— ^nretyship  can  only  be- given  for  the  pa> 
ftnmiaQce  of  valid  contracts.  A  man  may,  however,  become  snrefy 
for  an  obligation  of  which  the  principal  debtor  might  get  a  dischaige 
by  an  exception  merely  personal  to  him;  such  as  that  of  being  a 
minor,  or  a  married  woman. 

Art.  8087.  [8006.] — The  suretyship  can  not  exceed  what  may  be 
dne  by  the  debtor,  nor  be  contracted  under  more  onerous  conditions. 

It  may  be  contracted  for  a  part  of  the  debt  only,  or  under  more 
favorable  conditions. 

The  suretyship  which  exceeds  the  debt  or  which  is  contracted 
under  more  onerous  conditions  shall  not  be  void,  but  shall  be  reduced 
to  the  conditions  of  the  principal  obligation. 

Abt.  3038.  [3007.] — A  man  may  be  surety  without  Ihe  order  or 
even  the  knowledge  of  the  person  for  whom  he  becomes  surety. 

Surety  may  also  be  given,  not  only  for  the  principal  debtor,  but 
also  for  the  person  who  has  become  bis  surety. 

Art.  3039.  [3008.] — Suretyship  can  not  be  presumed ;  it  ought  to 
be  expressed,  and  is  to  be  restrained  within  the  limits  intended  by 
the  contracL 

Art.  3040.  [3009.] — A  general  and  inde^nite  suretyship  extends 
to  all  the  accebsories  of  the  principal  debt,  and  even  to  the  cost^. 

Art.  3041.  [3010.] — Suretyship  does  not  operate  a  mortgage  on 
the  property  of  the  surety,  unless  there  has  been  an  express  agree- 
ment. 

Art.  3042.  [3011.]— The  debtor  obliged  to  furnish  security  roust 
offer  a  person  able  to  contract,  of  property  sufficient  to  answer  for 
the  amount  of  the  obligation,  and  whose  domicile  is  in  the  jurisdiction 
of  the  court  where  it  is  to  be  giver. 

Whenever  it  shall  be  made  to  appear  to  the  satisfaction  of  the 
judge  having  jurisdiction  thereof  that  any  person  who  has  been 
appointed  to  discharge  the  duties  of  administrator,  executor,  tutor, 
curator,  or  of  any  fiduciary  trust  whatever,  is  unable  to  give  security 
in  the  parish,  the  judge  shall  have  power  to  order  that  suretlBS 
residing  in  any  other  parish  be  received. 

"Where  surety  is  tendered  of  persons  residing  out  of  the  parish, 
the  judge  alone  shall  pass  on  the  sufficiency  thereof,  and  shall 
require  such  proof  as  he  may  deem  necessary. 

All  actions  on  bonds  against  the  sureties  aforesaid  may  be  insti- 
tuted in  the  court  having  original  jurisdiction  of  the  subject  matter; 
and  the  parties  thereto,  when  legally  cited,  shall  be  subject  to  the 
jurisdiction  of  such  court 

Art.  3043.  [3012.]— When  the  surety  received  by  the  creditor, 
either  voluntary  or  by  the  direction  of  law,  becomes  insolvent,  his 
place  should' jDe  supphed  by  another. 

An  exception  to  this  rule  takes  place  only,  where  by  the  agreement 
the  creditor  has  required  that  a  certain  person  shall  be  given  ai 
suretv. 

A^It.  3044.  [3013.]— The  obligations  of  sureties  descend  to  their 
iieirsi 
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CHAPTEB  2. 

Of  the  Effects  of  SurdyOiifk 

Section  1. 

Of  the  Effects  of  Suretyship  hetween  the  Orediior  and  the  Surety 

Art.  8045.  [3014.] — The  obligation  of  the  snretj  towards  the 
creditor  is  to  pay  bim  in  case  the  debtor  should  not  bimself  satisfy 
the  debt;  and  the  property  of  snob  debtor  is  to  be  previonsly  dis- 
cussed or  seized,  nmess  the  security  sbonld  have  renounced  the  plea 
of  discussion,  or  should  be  bound  in  sdido  jointly  with  the  debtor, 
in  which  case  the  effects  of  his  engagement  are  to  be  regulated  by 
the  same  principles  which  have  been  established  for  debtors  in  sdido. 

Art.  3046.  [3016.] — ^The  creditor  is  not  bound  to  discuss  the  prin- 
cipal debtor's  property,  unless  he  should  be  required  to  do  so  by  the 
surety,  on  the  institution  of  proceedings  against  the  latter. 

Art.  3047.  [3016.] — The  surety  who  does  require  the  discussion 
is  bound  to  point  out  to  the  creditor  the  property  of  the  principal 
debtor,  ai.d  furnish  a  sufficient  sum  to  have  the  discussion  carried 
into  effect 

He  must  not  point  out  the  property  of  the  principal  debtor  situated 
out  of  the  State,  nor  the  property  which  is  in  Utigation,  nor  that 
which  is  mortgaged  for  debt,  and  no  longer  in  the  possession  of  the 
debtcir. 

Art.  3048.  [3011.] — ^When  the  surety  has  pointed  out  property  in 
the  manner  directed  in  the  foregoing  article,  and  has  luruished  a 
sufficient  sum  to  have  the  discussion  effected,  the  creditor  is,  to  the 
amount  of  property  pointed  out,  responsible  to  the  surety  for  the 
insolvency  of  the  principal  debtor,  provided  it  has  occurred  through 
remissness  in  commencing  proceedings. 

Art.  3049.  [3018.] — ^When  sever^  persons  have  become  sureties 
for  the  same  debt,  each  of  them  is  individually  liable  for  the  whole 
of  the  debt,  in  case  of  insolvency  of  any  of  them. 

Any  one  of  them  may  however  demand  that  the  creditor  should 
divide  his  action  by  reducing  his  demand  to  the  amount  of  the  share 
and  portion  due  by  each  surety,  unless  the  sureties  have  renounced 
the  benefit  of  division. 

Art.  3050.  [3019.] — ^A  creditor  can  by  no  means  claim  the  whole 
sum  from  the  surety  who  apphed  for  a  division,  when  the  other 
sureties  have  become  insolvent  smce  the  t^oe  of  that  application. 
The  same  thing  takes  place  if  the  creditor  uas  himself  voluntarily 
divided  his  action. 

Art.  3051  [3020.] — ^The  creditor  may  include  in  Ihe  same  suit, 
both  the  debtor  and  the  surety.  If  he  obtains  judgment  against 
both,  the  snretv  who  is  entitled  to  the  benefit  of  discussion,  xnay 
insist  that  tiie  judgment  shall  be  first  executed  against  the  principal 
debtor. 
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SEcnoN  2. 
Cf  the  Effects  of  Suretyship  hettoeen  the  Debtor  and  the  Surety, 

Art.  3052.  [3021.]— The  surety  wto  has  paid  the  debt,  has  his 
remedy  against  the  principal  debtor,  whether  the  secarity  has  been 
given  with  or  without  the  Imowledge  of  the  debtor. 

This  remedy  takes  place  both  for  the  principal  and  interest,  and 
for  the  costs  which  the  surety  may  have  been  sentenced  to  pay;  bat 
with  regard  to  the  costs,  the  remedy  of  the  surety  begins  only  from 
the  day  he  has  ^ven  notice  to  the  principal  debtor,  that  a  suit  was 
commenced  agamst  him. 

Abt.  3053.  [3022.]— With  regard  to  that  remedy,  the  surety  has 
the  same  right  of  action  and  the  same  privilege  of  subrogation,  which 
the  law  grants  to  codebtors  in  solido. 

Art.  3054.  [3023.  | — ^When  there  exist  several  principal  debtors 
in  solido  for  the  same  debt,  he  who  became  a  surety  to  them  all,  has 
his  remedy  against  each  of  them  for  the  whole  amount  of  what  he 
may  have  paid. 

Art.  3056.  [3024.] — The  surety  has  no  remedy  ajifainst  the  prin- 
cipal debtor,  who  has  paid  a  secoud  time  for  want  of  being  warned 
by  the  surety  of  the  payment  made  by  him.  But  the  surety  may 
have  his  action  against  the  creditor  for  his  reimburseoicnt 

Art.  305C.  [3026.]— When  the  surety  has  paid  without  being 
sued  and  without  informing  the  principal  debtor,  he  shall  have  no 
recourse  against  the  latter,  provided  that,  at  the  time  of  payment, 
the  debtor  was  in  possession  of  such  means  as  would  have  enabled 
him  to  have  the  debt  dedared  extinct;  but  in  this  case  the  surety 
has  recourse  to  the  creditor  for  restitution. 

Abt.  3057.  [3026.] — A  surety  may,  even  before  making  any  pay- 
ment, bring  suit  against  the  debtor  to  be  indemnified  by  mm: 

1.  When  there  exists  a  lawsuit  against  him  for  payment 

2.  When  the  debtor  has  Luoume  a  bankrupt^  or  is  in  a  state  of 
insolvency. 

3.  When  the  debtor  was  bound  to  discharge  him  within  a  certain 
time. 

4.  When  the  debt  has  become  due  by  the  expiration  of  the  term 
for  which  it  was  contracted. 

5.  At  the  expiration  of  ten  years,  when  the  principal  obligation 
is  of  a  nature  to  last  a  longer  time;  unless  the  principal  obligation, 
such  as  tJ^at  of  guardianship,  be  of  a  nature  not  to  be  extingoiahed 
before  a  determinate  time. 

Section  8. 

0/  the  Effects  of  Suretyship  between  the  Sureties. 

Art.  8058.  [3027.] — ^When  several  persons  have  been  suretietfcr 
the  aame  debtor  and  for  the  same  debt,  the  surety  who  has  satklli 
the  debt,  has  his  remedy  against  the  other  sureties  in  proportion  to1k0 
share  of  each;  but  this  remedy  takes  place  only,  when  such  poion 
has  paid  in  consequence  of  a  lawsuit  instituted  against  him. 
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OHAPTERa 
Of  the  Extindion  cf  Suretyship. 

Abt.  8059.  [8028.] — ^The  oblifration  which  results  from  a  surety- 
ship,  is  extinguished  by  all  the  different  modes  in  which  other  obH* 
gations  may  be  extinguished;  bat  the  confusion  which  results  in 
case  the  principal  debtor  or  his  surety  should  become  heirs  one  to 
the  other  does  not  extinguish  the  action  of  the  creditor  against  the 
person  who  has  become  thenmrety  of  the  suretv 

Am.  3060.  [3029.]— The  surety  may  oppose  to  the  creditor  all  the 
exceptions  belonging  to  the  principal  debtor,  and  which  are  inherent 
to  the  debt;  but  he  can  not  oppose  exceptions  which  are  personal  to 
the  debtor< 

Art.  8061.  [3080.] — ^Tfae  surety  is  discharged  when  by  the  act  of 
the  creditor,  the  subrogation  to  his  rights,  mortgages  and  privileges 
can  no  longer  be  operated  in  favor  of  the  surefy. 

Abt.  3062.  [3031]. — The  voluntanr  acceptance  on  the  part  of  the 
creditor,  of  an  inmiovable  or  any  other  property,  in  payment  of  the 
principal  debt»  is  a  full  discharge  of  the  surety,  even  in  case  the  cred* 
itor  should  be  afterwards  evicted  from  the  property  so  accepted. 

Abt.  8068.  [3032.] — The  prolongation  of  the  terms  granted  to 
the  principal  debtor  without  the  consent  of  the  surety,  operates  a 
discharge  of  the  latter^ 

CHAPTEB  4. 
Of  the  Legal  and  Judicial  Sureties. 

Abt.  8064.  [3033.] — ^Whenever  a  person  is  bound  by  law,  or  by  a 
judgment,  to  give  a  surety,  he  must  present  one  who  has  the  qualifi- 
cations required  in  article  8042. 

Art.  8065.  [3034.] — ^The  person  who  can  not  give  a  surety  is 
admitted  to  give  a  pledge  or  other  satisfaction  sumciont  to  secure 
the  debt,  provided  that  the  thing  given  in  pledge  may  be  kept 
without  difficulty  or  risk. 

He  may  also  deposit  in  the  hands  of  the  public  officer,  whose  duty 
it  is  to  receive  the  surety,  the  sum  for  which  he  is  required  to  furnish 
a  surety. 

Art.  8066.  [8035.] — A  judicial  srurety  cannot  demand  the  discus- 
sion of  the  property  of  the  principal  debtor. 

Bat  no  suit  shall  be  instituted  against  any  surety  on  any  appeal 
bond,  nor  on  the  bond  of  any  administrator,  tutor,  curator,  executor, 
or  syndic,  until  the  necessaiy  steps  have  been  taken  to  enforce  pay- 
ment against  the  principal. 

The  mode  of  proceeding  against  sureties  on  official  bonds,  is 
prescribed  by  special  laws. 

Abt.  8067.  [3036.] — ^The  person  who  has  become  the  surety  of 
the  judicial  surety,  can  not  demand  the  discussion  of  the  property  of 
the  principal  debtor  nor  of  the  surety. 

Abt.  3068.  [3037.]— The  effects  ot  judicial  suretyship  are  delcr- 
mined  in  the  laws  regulating  judicial  proceedings. 
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Abt.  8069.  SnretieB  on  the  bond  of  any  administrator,  ezecafav, 
cnrator  or  tnior,  shall  haye  the  right  to  be  released  from  any  farihflr 
liability  on  such  bond,  by  causing  their  principal  to  be  cited  into  the 
court  having  jurisdiction  over  the  appointment  of  such  adminis- 
trator, curator,  executor  or  tutor,  by  petition,  setting  forth  their 
-fears  that  such  administrator,  cnrator,  executor  or  tutor  is  misman- 
aging  the  property  under  his  charge,  and  that  they  are  in  danger  of 
bein^  injured  seriously  by  bis  conduct,  and  praying  that  he  shall  be 
required  to  give  new  security. 

Abt.  3070.  Oo  due  proof  being  made  of  maladministration  by 
any  curator,  administrator,  executor  or  tutor  cited,  the  court  shaU 
require  him  to  give  a  new  bood,  with  other  sufficient  security,  for  the 
fidthful  administration  of  the  property;  and  upon  failure  to  do  bo 
within  three  days  after  such  order,  he  shall  be  forthwith  removed 
from  the  administration  thereof,  and  the  judge  shall  proceed  at  once  to 
the  appointment  of  another  curator,  administrator,  executor  or  tutor, 
who  shall  be  required  to  give  security  in  manner  and  form  as  now 
required  by  law;  and  this  being  done,  the  former  sureties  on  the 
bond  shall  be  released  from  all  liability  for  any  maladministration  of 
such  administrator,  curator,  executor  or  tutor,  from  and  after  execu" 
lion  of  the  new  bond  with  security  as  aforesaid. 
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TITLE  XVn. 


OF  TRANSACTION   OR  COMPROMISE. 


Abt.  3071.  [3038.] — A  transaction  or  compromise  is  an  agreement 
between  two  or  more  persons,  who,  for  preventing  or  putting  an  end 
to  a  lawfluit,  adjust  their  diifierences  by  mutual  consent  in  the 
manner  which  they  agree  on,  and  which  every  one  of  them  prefers 
to  the  hope  of  gaining,  balanced  by  the  danger  of  losing. 

This  contract  must  be  reduced  into  writing. 

Art.  3072.  [3039.] — A  man  to  transact  must  have  the  capacity  to 
dispose  of  the  things  included  in  the  transaction. 

The  tutor  of  a  minor  or  the  curator  of  a  person  interdicted  or 
absent  can  not  make  a  transaction  without  being  authorized  thereto 
by  the  judge. 

Art.  3073.  [3040.]— Transactions  regulate  only  the  differences 
which  appear  clearly  to  be  comprehended  in  them  by  the  intention 
of  the  parties,  whether  it  be  explained  in  a  general  or  particular 
manner,  unless  it  be  the  necessary  consequence  of  what  is  ex^ffeeeed; 
and  they  do  not  estend  to  differences  which  the  parties  never 
intended  to  include  in  them. 

The  renuncifition,  which  is  made  therein  to  all  rights,  claims  and 
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pretensions,  extends  only  to  what  relates  to  the  differences  on  which 
tiie  transaction  arises. 

Am*.  ^t4.  [3041.J — If  he  who  has  transacted  ooncemiog  a  rif^fat 
which  he  had  in  his  own  person,  acquires  afterwards  a  like  right 
which  belonged  to  another,  the  transaciion  can  not  be  prejudicial  to 
his  new  right 

Akt.  3075.  [8042.  J — One  may  add  to  a  transaction  the  stipulation 
of  a  penalty  against  the  party  who  fails  to  perform  it;  and  in  this 
case  the  non-performance  of  what  has  bet-n  agreed  on,  gives  a  right 
to  exact  the  penalty  according  to  the  tenor  of  the  agreement,  and 
pursuant  to  the  rules  recited  in  the  title:  0/  Conventional  OUi" 
gcUions. 

Art.  3076.  [8043.1 — ^Tbe  creditor  who  transacts  with  the  surety  of 
lus  debtor,  may  discharge  the  surety  only,  and  the  transaction  will 
not  dimini  h  his  right  against  the  debtor.  But  if  it  is  with  the 
debtor  himself  that  he  has  transacted,  the  surety  will  likewise  have 
the  benefit  of  the  transaction,  because  his  obligation  is  only  an 
accessory  to  that  of  the  principal  debtor. 

Art.  3077.  [3044.] — A  transaction  made  by  one  of  the  interested 
parties  is  not  binding  lor  the  others,  and  can  not  be  opposed  by 
them. 

Art.  3078.  [3045.1 — ^Transactions  have,  between  the  interested 
parlies,  a  force  equal  to  the  authority  of  things  adjudged.  They  can 
not  be  attacked  on  account  of  any  error  in  law  or  any  lesion.  But 
an  eiTor  in  calculation  may  always  be  corrected. 

Art.  3079.  [3046.] — A  transaction  may  be  rescinded  notwith- 
standing, whenever  there  exists  an  error  in  the  person  or  on  the 
matter  in  dispute.  It  may  hkewise  be  rescinded  in  the  cases  where 
there  exiRts  fraud  or  violence. 

Art.  3080.  [3047.] — A  transaction  may  also  be  rescinded,  when  it 
has  been  made  in  execution  of  a  title  which  is  null,  i^nless  the  par* 
ties  have  expressly  compromised  on  the  nullity 

Art.  3081.  [30 48. J— A  compromise  entered  into  on  documents 
which  have  since  been  found  false,  is  null  in  toto. 

Abt.  3082. — [3049.] — A  transaction  respecting  a  suit  terminated 
by  a  judgment,  which  acquired  the  force  of  the  thing  adjudged,  and 
of  which  the  parties,  or  either  of  them,  was  ignorant,  is  null.  I^ 
however,  the  judgment  is  one  from  which  there  could  be  an 
appeal,  the  transaction  is  valid. 

Art.  3083.  [3050.] — When  parties  have  compromised  generally  on 
all  the  differences,  which  they  might  have  had  with  one  another,  the 
titles  which  they  then  know  nothmg  of  and  which  were  afterwards 
discovered,  are  not  a  cause  of  re&cinding  the  transaction,  unless 
they  have  been  kept  concealed  on  purpose  by  the  deed  of  one  of  tho 
parties. 

But  the  transaction  becomes  void,  if  it  relates  only  to  an  object 
upon  which  it  is  proved  by  the  titles  newly  discovered,  that  one  of 
the  parties  has  no  right  at  all. 
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TITLE   XVni. 


OF  RESPITE, 


Abt.  3084.  [8051.] — A  respiie  is  an  act  by  which  a  debtor,  who  if 
unable  to  satii^j  his  debts  at  the  moment,  transacts  with  his  cred- 
itors and  obtains  from  them  time  or  delay  for  the  payment  of  tho 
sums  which  he  owes  to  them. 

Art.  3085.  [3052.] — ^The  respite  is  either  voluntary  or  forced. 

It  is  voluntary  when  all  the  creditors  consent  to  the  proposal, 
which  the  debtor  makes,  to  pay  in  a  limited  time  the  whole  or  a 
part  of  his  debt. 

It  is  forced  when  a  part  of  the  creditors  refuse  to  accept  the 
debtor's  pioposal,  and  when  the  latter  is  obliged  to  compel  them  by 
judicial  authority  to  consent  to  what  the  others  have  determined  in 
the  cases  directed  by  law. 

Art.  3086.  [3053.]^The  forced  respite  takes  place  when  the 
creditors  do  not  agree,  for  theu  the  opinion  of  the  majority  in 
number  and  in  amount  prevails  over  that  of  the  other  crediton; 
and  the  judge  shall  approve  such  opinion,  and  it  shall  be  binding  on 
the  other  creditors  who  did  not  agree  to  it 

Art.  3087.  [3054  J — But;  in  order  that  a  respite  may  produce  that 
effect  it  is  necessary: 

1.  That  the  debtor  should  deposit  in  the  ofBoe  of  the  clerk  of  the 
court  of  his  domicile,  to  whom  he  presents  his  petition  for  calling 
his  creditors,  a  true  and  exact  schedule,  sworn  to  by  him,  of  all  his 
movable  and  immovable  property  as  well  as  his  debts. 

2.  That  a  meeting  of  the  creditors  of  such  debtor,  domiciliated  in 
the  State,  shal  be  called  on  a  certain  day  at  the  office  of  a  notary 
public,  by  order  of  the  judge,  at  which  meeting  the  creditors  shall  be 
summoned  to  attend  by  process  issued  from  the  court,  if  the  creditors 
live  within  the  parish  where  the  meeting  shall  teke  place,  or  by 
letters  addressed  to  them  by  the  notary,  if  they  are  not  residing  in 
the  parish. 

3.  That  the  creditors  be  ordered  to  atf  end  in  ten  days,  if  they  are 
fill  living  in  the  parish '  of  the  judge  who  gives  the  order,  and  in 
thirty  days,  if  there  are  some  of  them  residing  out  of  the  parish. 

4.  That  this  meeting,  as  well  as  its  object,  be  advertised  by  papers 
posed  up  in  the  usual  places,  and  also  by  three  publications  in  a 
newspaper,  if  any  be  printed  within  the  extent  of  the  jurisdictioo 
of  the  judge  who  grants  the  order. 

5.  That  the  creditors  explain  exactly  the  amount  of  the  sons 
which  they  claim,  and  make  oath  before  Hie  notary  holding  the 
meeting,  tnat  they  are  justly  and  lawfully  due. 

The  creditors  who  do  not  make  this  oath  shall  not  have  the  xi{^ 
of  voting,  and  their  credite  shall  not  be  counted  among  those  Bf 
which  it  is  to  be  determined  whether  the  respite  is  granted  or  not 
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Abt.  3088.  [3055.] — Absent  creditors,  who  are  not  domiciliated 
ID  the  State,  are  not,  in  any  case,  summoned  to. the  meeting.  They 
are  to  be  represented  by  an  attorney,  whom  it  is  the  duty  of  the 
jnd^e  to  appoint  for  them. 

The  duties  of  that  attorney  are  confined  to  establishing,  as  far  as 
possible,  the  debts  of  the  absentees,  and  to  seeing  that  the  pro- 
csedings  are  conducted  legally;  he  can  not  grant  any  thing  in  the 
name  of  the  persons  whom  he  represents. 

Art.  3089.  [3056.1 — It  is  not  necessary  that  the  creditors  should 
all  be  together  at  the  deliberation;  as  they  arrii^  at  the  place  of 
meeting  each  may  take  the  oath  and  express  his  will. 

Abt.  3090.  [3057.] — When  it  has  not  been  possible  to  receive  the 
declarations  of  all  the  creditors  in  a  single  day,  the  notary  may 
adjourn  the  meeting  to  the  day  following;  and  if  those  two  days  are 
not  suf&cient,  he  may  adjourn  it  to  the  next;  but  the  meeting  musi 
always  be  closed  the  tenth  day,  at  the  latest. 

Abt.  3091.  [3058.] — In  order  that  the  contract  of  respite  may  be 
effectual,-  it  must  be  homologated  by  the  judge  who  ordered  the 
meeting  of  the  creditors. 

Art.  3092.  [3059.] — ^Every  opposition  to  the  homologation  mnst 
be  made  in  writing  within  ten  days,  dating  from  that  on  which  the 
proces  verbal  of  the  deliberation  of  the  creditors  was  returned  to 
the  clerk's  ofiico. 

The  reasons  on  which  the  opposition  is  founded  must  be  expressed. 

Art.  3093.  [3060.] — ^The  property  of  the  debtor  is  not  hypothecated 
by  reason  of  the  respite,  for  the  payment  of  the  mass  of  the  debts, 
unless  the  respite  has  been  granted  on  the  express  condition  that 
this  hypothecation  shall  exist. 

But  the  creditors  who  are  obliged  to  abide  by  the  will  of  the 
majority,  may  require  that  the  debtor  shall  furnish  security,  that  the 
property  of  which  he  is  left  in  possession  shall  not  be  alienated,  or 
in  casQ  it  is,  that  the  money  arising  from  the  sale  shall  be  employed 
in  paying  the  debts  existing  at  the  time  of  the  respite. 

Art.  3094.  [3061.] — ^If  the  debtor  has  solicited  the  remission  of 
a  portion  of  his  debts,  the  creditors  who  grant  it  are  alone  bound, 
and  this  discharge  does  not  in  any*  way  afiect  the  others. 

Those  creditors  even,  who  have  consented  on  condition  that  the 
others  should  also  accede  ta  the  demands  of  the  debtor,  *are  not 
bound,  if  a  single  one  refusa 

Abt.  809'3.  [3062.] — ^Iha  following  classes  of  persons  can  not  be 
compelled  to  enter  into  any  contract  of  respite  or  remission: 

Privileged  creditors,  of  what  nature  soever  their  privileges  may 
be,  and  creditors  who  have  a  special  mortgage  by  public  act. 

Minors,  for  the  balance  of  account  of  their  tutorship. ' 

Wives,  ior  their  dotal  rights,  and  for  the  right  of  reclaiming  thei^ 
property. 

Therefore,  the  privileged  creditors,  and  those  who  have  a  special 
mortgage  as  aforesaid,  can  not  be  deprived  by  any  respite,  though 
agreed  to  by  a  majority  of  the  creditors  in  number  and  in  amount,  of 
the  right  of  seizing  the  property  on  which  they  have  a  privilege; 
but  if  saob  property  do  not  prove  sufficient  to  satisfy  their  debt, 
47 
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ihej  shall  be  restrained  from  acting  for  the  snrplas,  either  against 
the  person  of  their  debtor,  or  against  those  of  his  effects  on  which 
{hey  have  np  privilege,  except  after  the  expiration  of  the  term 
granted  by  the  respite. 

But  creditors  having  a  general  mortgage  are  bound  by  the  respite, 
in  the  same  manner  as  ordinary  creditors. 

Art.  8096.  [3063.1— The  time  allowed  'to  a  debtor  in  a  forced 
respite  can  not  exceed  three  years;  and  if  the  majority  of  the  cred- 
itors in  number  and  in  amount  have  granted  to  him  more  time,  the 
creditors  who  are  opposed  to  the  respite  may  cause  this  delay  to  be 
reduced  to  the  legal  time,  saving  to  the  debtor  the  rights  when  it 
shall  be  expired,  to  call  again  these  creditors  in  order  to  obtain  a 
new  delay,  which,  in  this  last  case,  shall  be  granted  only,  if  all  these 
creditors  unanimously  consent  to  it. 

Abt.  3097.  [3064.J — Any  one  who  has  claimed  the  benefit  of  the 
cession  of  goods  can  not  afterwards  pray  for  a  mere  respite. 

Abt.  3098.  [3066.] — When  the  creditors  refuse  a  respite,  the 
cession  of  property  ensues,  and  the  proceedings  continue,  as  if  the 
cession  had  been  offered  in  the  first  instance. 
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TITLE  XIX. 


OP  ARBITRATION. 


Abt.  3099.  [3066.J — A  submission  is  a  covenant  by  which  persons 
who  have  a  lawsuic  or  difference  with  one  another,  name  arbitra- 
tors to  decide  the  matter  and  bind  themselves  reciprocally  to  perform 
what  shall  be  arbitrated. 


Art.  3100. 
Art.  3101. 


3067.] — A  submission  must  be  reduced  to  ^fmting. 
[3068.] — ^They  who  can  not  bind  themselves  can  not 
make  a  submission;  such  as  a  married  woman,  unless  it  be  under 
her  husband's  authority. 

An  attorney  in  fact  can  not  make  a  submission  without  a  special 
power. 

The  tutors  of  minors  and  the  curators  of  persons  interdicted  or 
absent,  can  not  do  it  witliont  being  authorized  by  the  judge. 

Abt.  3102.  [3069.]— Parties  may  submit  either  all  their  differ- 
ences, or  only  some  of  them  in  particular;  and  likewise  they  may 
submit  to  arbitration  a  lawsuit  already  instituted  oronly  in  contem- 
plation, and  generally  every  thing  which  they  are  concerned  in,  or 
which  they  may  dispose  of. 

Art.  3103.  [3070.J — One  may  submit  to  arbitration  the  damagfli 
incurred  for  a  public  offense;  but  it  is  without  any  prejudice  to  Bi0 
prosecution  of  it  in  behalf  of  the  State. 
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Abt.  8104  [8071.]~The  power  of  arbitrators  is  limited  to  what 
is  explained  in  tbe  submission. 

Abt.  3105.  [3072.] — If  tbe  submission  does  not  limit  anj  time> 
tbe  power  of  tbe  arbitrators  ma>  continue  in  force  during  three 
months  from  the  date  of  tbe  submission,  unless  tbe  parties  agree  to 
revoke  it. 

Art.  3106.  13073.]— It  is  usnal  to  undergo  a  penalty  of  a  certain 
sum  of  money  in  tbe  submission,  which  the  person  who  shall  contra- 
Tene  the  award,  or  bring  appeal  therefrom,  shaU  be  bound  to  pay  to 
the  other  who  is  willing  to  abide  by  it;  but  this  covenant  is  not 
essential,  and  t}ie  submission  may  subsist  without  the  penalty. 

Art.  3107.  [3074] — All  persons  may  be  arbitrators,  except  such 
as  are  under  some  incapacity  or  infirmity,  which  renders  them  unfit 
for  that  function. 

Therefore,  minors  under  the  ase  of  eighteen  years,  persons  inter- 
dicted, those  who  are  deaf  and  dumb,  can  not  be  arbitrators. 

Art.  3108.  [3075.] — Women  who,  on  account  of  their  sex,  can  not 
be  judges,  are  likewise  incapable  of  being  named  arbitrators. 

Art.  3109.  [3076.] — There  are  two  sorts  of  arbitrators: 

The  arbitrators  properly  so  called;  ^ 

And  the  amicable  compounders. 

Art.  8110.  [3077.] — The  arbitrators  ought  to  determine  as  judges^ 
agreeably  to  the  strictness  of  the  law. 

Amicable  compounders  are  authorized  to  abate  something  of  the 
strictness  of  the  law  in  favor  of  natural  equity. 

Amicable  compounders  are,  io  other  respects,  subject  to  the  same 
rules  which  are  provided  for  the  arbitrators  by  the  present  title. 

Art.  3111.  [3078.] — ^Before  examining  the  difference  to  them  sub- 
mitted, the  arbitrators  ought  to  take  an  oath  before  a  judge  or 
justice  of  the  peace,  to  render  their  award  with  integrity  and  im- 
partiality in  the  cause  which  is  laid  before  them. 

Art.  3112.  [3079  ] — The  parties,  who  have  submitted  their  differ- 
ences to  arbitrators,  must  make  known  their  claims,  and  prove  them, 
in  the  same  manner  as  in  a  court  of  justice,  by  produdng  written  or 
verbal  evidence  in  the  order  agreed  on  between  them  or  fixed  by  the 
arbitrators. 

Art.  3M3.  [8080.] — The  arbitrators  shall  appoint  a  time  and 
place  for  examining  the  matter  to  them  submitted,  and  give  notice 
thereof  to  the  parties  or  to  their  attorneys. 

Art.  3114.  [3081.] — ^The  parties  must  attend  the  arbitrators  either 
in  pe)  s  >n,  or  by  their  attorney,  with  their  witnesses  and  document& 
If  one  or  both  of  them  should  not  appear,  the  arbitrators  may  pro- 
ceed and  inquire  into  the  affair  in  their  absence. 

Art.  3115.  [3082.] — Arbitrators  have  no  authority  to  compel 
witnesses  to  appear  before  them  or  to  administer  an  oath;  but,  at 
the  request  of  arbitrators,  it  will  be  the  duty  of  justices  of  the  peace 
to  compel  witnesses  to  appear  and  to  administer  the  oath  to  them. 

Art.  3116.  [3083.] — ^If  the  arbitrators  disagree  another  shall 
decide,  and  that  other  is  dalled  an  umpire. 

Art.  3117.  [3084] — ^The  nomination  of  the  umpire  is  either  made 
by  the  parties  themselves  at  the  time  of  the  submission,  or  left  to 
the  discretion  of  the  arbitrators. 
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Abt.  8118.  [8085.] — ^Whenever  the  ximpire  has  not  been  appmntdd 
by  the  submission,  the  arbitrators  have  the  power  to  appoint  him, 
though  such  power  is  not  mentioned  in  the  submission.  But  if  the 
arbitrators  can  not  agree  on  this  election,  the  umpire  shall  be 
appointed  ex  officio  by  the  judg*e. 

Akp.  3119.  [3086.]-— The  umpire  shall  take  an  oath  similar  to  that 
taken  by  the  arbitrators,  before  exam'uing  the  matter  or  the  point 
submitted  to  him. 

Abt.  3120.  [3087.] — The  arbitrators  who  have  consented  to  act  as 
such,  ought  to  determine  the  suit  or  the  difference  which  is  submitted 
to  them,  as  soon  as  possible  and  within  the  time  fi&ed  by  the  sal- 
mission. 

Art.  3121.  [3088.] — Arbitrators  can  not  exceed  the  power  which 
is  given  to  them;  and  if  they  exceed  it,  their  award  is  null  for  so 
mucL 

Abt.  3122.  [3089.]— fhe  authority  of  arbitrators  extend  only  to 
Hie  things  contained  in  the  submission,  unles^^  it  has  been  stated  that 
they  shall  have  power  to  decide  all  disputes  which  may  arise  l>etween 
the  parties  in  the  course  of  the  arbitration. 

Akt.  3123.  [3090.] — The  arbitrators  ought  to  give  their  award 
within  the  time  limited  by  the  submission,  and  it  would  be  nuU  if  it 
were  given  aftei^the  time  is  expired. 

Art.  3124.  [3091.] — Nevertheless  the  parties  may  give  power  to 
the  arbitrators  to  prolong  the  time,  and  in  this  case  their  power 
lasts  during  the  time  of  the  prorogation. 

Abt.  3125.  [3092.] — ^If  the  admission  specifies  a  certain  time  for 
the  examination  of  the  cause  which  the  arbitrators  are  to  decide, 
they  can  not  give  their  award  till  that  time  is  expired. 

Abt.  3126.  [3093.] — If  there  are  several  arbitrators  named  by  the 
submission,  they  can  not  give  their  award,  unless  they  all  see  iiie 
proceedings  and  try  the  cause  together;  but  it  is  not  necessary  that 
the  award  be  signed  by  them  all. 

Art.  3127.  [3094.]— The  arbitrators  shall  fix  by  their  award  the 
amount  of  the  sum  which  they  sentence  one  or  several  of  the  parties 
to  pay  to  the  other  or  others,  though  the  omission  of  this  does  not 
annul  the  award. 

Art.  312S.  [3095.] — The  arbitrators  may  likewise  pronounce  by 
their  award  on  the  interest  and  costs;  but  their  silence  on  that 
subject  is  not  a  cause  of  nullity. 

Alrt.  3129.  [3096.] — The  award  in  order  to  be  put  in  execution, 
ought  to  be  approved  by  the  judge;  but  this  formality  is  only 
intended  to  invest  the  award  with  a  suificient  authority  to  ensure  its 
execution  and  not  to  submit  to  the  judge  the  examination  of  its 
merits,  except  in  case  an  appeal  is  brought  before  him. 

Art.  3130.  [3097  ] — He  who  is  not  satisfied  with  the  award,  may 
appeal  from  it,  though  the  parties  had  renounced  such  appeal  by  tiie 
sutimission;  but  the  appellant  before  being  heard  on  his  appeal, 
ought  to  pay  the  penalty  stipulated  in  the  submission,  if  any  has 
been  stipulated;  and  tins  penalty  shall  ever  be  due,  though  HnB 
appellant  afterwards  renounces  his  appeal;  but  if  he  succeeds  to 
have  the  award  reversed,  either  in  whole  or  in  part,  the  court  who 
shall  pronounce  on  the  appeal,  shall  order  the  re-^ymeatof  fba 
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penalty;  bat  if  the  award  is  confirmed,  the  penalty  which  lias  been 
paid,  shall  operate  no  diminution  on  the  amount  of  the  award. 

Abt.  3131.  [3098.] — ^The  arbitrators  having  once  given  their  award, 
can  not  retract  it  nor  change  any  thing  in  it. 

Art.  3132.  [3099.] — ^The  submission  and  power  given  to  the 
arbitrators  are  put  at  an  end  by  one  of  the  following  causes: 

1.  By  the  expiration  of  the  time  limited,  either  by  the  submission 
or  by  law,  though  the  award  should  not  be  yet  rendered. 

2.  By  the  death  of  one  of  the  pal^aed  or  arbitrators. 
8.    By  the  final  award  rendered  by  the  arbitrators 

4.  When  the  parties  happen  to  compromise  touching  the  thing 
in  dispute,  or  when  this  thing  ceases  to  exist. 


TITLE  XX. 


OF  PLEDGE. 


Art.  3133.  [3100.] — ^The  pledge  is  a  contract  by  whicli  one  debtor 
gives  something  to  his  creditor  as  a  security  for  his  debt. 

Abt.  3134.  [3101.] — There  are  two  kinds  of  pledge: 

The  pawn. 

The  antichresis. 

Abt.  3135.  [3102.] — A  thing  is  said  to  be  pawned  when  a  movable 
thing  is  given  as  security;  and  the  antichresiSi  when  the  security 
given  consists  in  immovables. 

CHAPTEB  1. 

General  Provisions. 

Abt.  3136.  [3103.] — ^Every  lawful  obligation  may  be  enforced  by 
{be  auxiliary  obligation  of  pledge. 

Abt.  3137.  [3104.] — If  the  principal  obligation  be  conditional, 
that  of  the  pledge  is  confirmed  or  extinguished  wi  h  it 

Abt.  3138.  [3105.] — If  the  obligation  is  null,  so  also  is  the 
pledge. 

Abt.  3139.  [3106.] — The  obligation  of  pledge  annexed  to  an 
obligation  which  is  purely  natural,  is  rendered  valid  only  when  the 
latter  is  confirmed  and  becomes  executory. 

A.BT.  3140.  [3107.] — Pledge  may  be  given  not  only  for  an  obliga- 
tion consisting  in  money,  but  also  for  one  having  any  other  object; 
for  example,  a  surety.  Nothing  prevents  one  person  from  giving  a 
pledge  to  another  for  becoming  his  surety  with  a  third. 

Abt.  3141.  [3108.] — A  person  may  give  a  pledge,  not  only  for  his 
own  debt,  but  for  that  of  another  also.  * 
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Abt.  3142.  [3109.] — ^A  debtor  may  give  in  pledge  whateyer  helcmgf 
to  him. 

Bat  with  regard  to  those  things,  in  which  he  has  an  ownership^ 
which  may  be  divested  or  which  is  subjected  to  incnmbrance,  he 
can  not  confer  on  the  creditor,  by  the  pledge,  any  further  right  than 
he  had  himself. 

Abt.  3143.  [3110.] — ^To  know  whether  the  thing  given  in  pledge^ 
belonged  to  the  debtor,  reference  must  be  had  to  the  time  when  the^ 
pawn  was  "made. 

Art.  3144.  [3111.] — ^If  at  the  time  of  the  contract  the  debtor  had 
not  the  ownership  of  the  thing  pledged,  but  has  acquired  it  since, 
by  what  title  soever,  his  ownership  shall  relate  back  to  the  time  of 
the  contract,  and  the  pledge  shall  stand  good. 

Art.  3145.  [3112.] — One  person  may  pledge  the  property  of 
another,  provided  it  be  with  the  express  or  tacit  consent  of  the 
owner. 

Art.  3146.  [3113.] — ^But  this  tacit  consent  must  be  inferred  from 
circumstances,  so  strong  as  to  have  no  doubt  of  the  owner'd  inten- 
tion; as  if  he  was  present  at  the  making  of  the  contract,  or  if  he 
himself  delivered  to  the  creditor  the  thing  pawned. 

Art.  3147.  [3114.] — ^Although  the  property  of  another  can  not  be 
given  in  pledge  without  his  consent,  yet  so  long  as  the  owner  refrains 
nrom  claiming  it,  the  debtor  who  has  given  it  in  pledge,  i  a  i  not  seek 
to  have  it  restored  until  his  debt  has  been  entirely  discharged. 

Art.  3148.  [3116.] — Tutors  of  minors  and  curators  of  persons^ 
tinder  interdiction,  curators  of  vacant  estates  and  of  absent  heirs, 
testamentary  executors  and  other  administrators  named  or  confirmed 
by  a  judge,  can  not  give  in  pledge  the  property  confided  to  their 
administration,  without  being  expressly  authorized  in  the  manner 
prescribed  by  law. 

Art.  3149.  [3116.] — An  attorney  can  not  give  in  pledge  the  prop- 
erty of  his  principal  without  the  consent  of  the  latter,  or  an  express- 
power  to  that  effect 

Nevertheless,  where  the  power  of  attorney  contains  a  general 
authority  to  mortgage  the  property  of  the  principal,  this  power 
includes  that  of  giving  it  in  pledge. 

Art.  3150.  [3117.]  — ^The  property  of  cities  and  other  corporations 
can  only  be  given  in  pledge,  according  to  the  rules  and  subject  of 
the  restrictions  prescribed  on  that  head  by  their  respective  acts  of 
incorporation. 

Art.  3151.  [3118]— A  partner  can  not  for  his  own  concerns, 
give  in  pledge  the  partnership  property  without  the  consent  at 
his  associates.     He  can  not  do  it  even  for  the  partnership  concerns, 
without  such  consent,  unless  he  be  vested  witii  the  management  of 
the  c  ipartnership. 

This  rule  admits  of  exception  in  matters  of  commercial  part- 
nership. 

Art.  3152.  [3119.]— It  is  essential  to  the  contract  of  pledge  that 
the  creditor  be  put  in  possession  of  the  thing  given  to  him  in  pledgi^ 
and  consequently  that  actual  delivery  of  it  be  made  to  him,  unlflV^ 
he  has  possession  of  it  already  by  some  other  right. 

Art.  3153.  [3120.] — But   this   delivery   is   only  necessary  wSH* 
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respect  to  corporeal  things;  as  1o  incorporeal  rights/sach  as  credits, 
whidi  are  giyen  in  pledge,  the  deliyery  is  merely  fictitioos  and 
i^bolicaL 

CHAPTEE  a. 
0/  Fawn, 

Art.  3154  [3121.] — One  may  pawn  every  corporeal  thing,  which 
is  susceptible  of  alienation. 

One  may  even  pawn  money  as  a  security  for  perfonning  or  retrain- 
ing to  perform  an  act 

Abt.  3155.  1 3122.] — One  may,  in  fine,  pawn  incorporeal  movables, 
such  as  credits  and  other  claims  of  that  nature. 

Abt.  3166.  [3123.] — When  a  debtor  wishes  to  pawn  a  claim  on 
another  person,  he  must  make  a  transfer  of  it  in  the  act  of  pledge, 
and  deliver  to  the  creditor  to  whom  it  is  transferred  the  note  or 
instrument  which  proves  its  exiatence,  if  it  be  under  private  signa- 
ture, and  must  indorse  it  if  it  be  negotiable. 

Art.  3157.,  [3124.] — ^The  pawn  invests  the  creditor  with  the  right 
of  causing  his  debt  to  be  satisfied  by  privilepre  and  in  preference  to 
the  other  creditors  of  his  debtor,  out  of  the  product  of  the  movable, 
corporeal  or  incorporeal,  which  has  been  thus  burdened. 

Art.  3158.  [3125.]-=-Bat  this  privilege  shall  take  place  against 
third  persons,  only  in  case  the  pawn  is  proved  by  an  act  made  either 
in  a  pubhc  form  or  under  private  signature;  provided  such  act  has 
been  recorded  in  the  manner  required  by  law;  provided  also  that 
whatever  may  be  in  the  form  of  the  act,  it  mentions  the  amount  of 
the  debt,  as  well  as  the  species  and  nature  of  the  thing  given  in 
pledge,  or  as  a  statement  annexed  thereto  of  its  number,  weight 
and  measure. 

When  a  debtor  wishes  to  pawn  promissory  notes,  bills  of 
exchange,  stocks,  obligations  or  clu,hns  upon  other  persons,  he  shall 
dehver  to  the  creditors,  the  notes,  bills  of  exchange,  certificates  of 
stock  or  other  evidences  of  the  claims  or  lights  so  pawned;  and 
such  pawn  so  made,  without  further  formalities,  shall  be  valid  as 
well  against  third  persons  as  against  the  pledgers  thereof,  if  made 
in  goud  faith. 

AU  pledges  of  movable  property  may  be  made  by  private  writing, 
accompanied  by  actual  delivery;  and  the  deUvery  of  property  on 
deposit  in  a  warehouse,  shall  pa»s  by  the  private  assignment  of  the 
warehouse  receipt,  so  as  to  authorize  the  owner  to  pledge  such 
property;  and  such  pledge  so  made,  without  further  formalities, 
shall  be  valid  as  well  agaiust  third  persons  as  against  the  pledgers 
thereof  if  made  in  good  faith. 

If  a  credit  not  negotiable  be  given  in  pledge,  notice  of  the  same 
must  be  given  to  the  debtor. 

Art.  3159.  [3126.] — ^Nevertheless,  flie  acts  of  pledge  in  favor  of 
the  l*.inks  of  this  State  shall  be  considered  as  forming  authentic 
proof,  if  they  have  been  passed  by  the  cashiers  of  tnose  banks  or 
their  branches,  and  contam  a  description  of  the  objects  given  in 
pledge,  in  the  manner  directed  by  the  preceding  article. 
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Art.  3160.  [3127.] — When  the  thing  given  in  pledge  consista  of  a 
credit  not  negotiable,  to  enable  the  creditors  to  enjoy  the  priTilege 
above  mentioned  it  is  necessary,  not  oniy  that  the  proof  of  the 
pledge  be  made  by  an  authentic  act  or  by  act  under  private  signa- 
ture, duly  recorded,  but  that  a  copy  of  this  act  shall  have  been  duly 
served  on  the  debtor  of  the  credit  eriven  in  pledge. 

Art.  3161.  [31*28.] — On  the  o'her  hand,  this  notification  of  the 
act  of  pledge  to  the  person  owing  the  debt  pledged,  shall  not  be 
,  necessary,  if  the  debt  is  evidenced  by  a  note  or  other  instrument, 
payable  to  the  bearer  or  to  order;  because  in  that  case  it  will  suf&ce 
that  the  note  or  instrument  shall  have  been  indorsed  by  the  person 
pledging  it,  to  invest  the  creditor  with  the  privilege  above  mentioned. 

Art.  316:^.  [3129.] — In  no  case  does  this  privilege  subsist  on  the 
pledge,  except  when  the  thing  pledged,  if  it  be  a  corporeal  movable 
or  the  evidence  of  the  credit  if  it  be  a  note  or  other  instrument 
under  private  si^i^ature,  has  been  actually  put  and  remained  in  the 
possession  of  the  creditOTi^  or  of  a  third  x>orson  agreed  on  by  the 
parties. 

Art.  3163.  [3130  ] — ^When  several  things  have  been  pawned,  the 
owner  can  not  retake  one  of  these  without  satisfying  the  whole  debt» 
though  he  offers  to  pav  a  certain  amount  of  it  in  proportion  to  the 
thing  which  he  wishes  to  get 

Art.  31GA.  [3131.  [ — The  creditor  who  is  in  possession  of  the 
pledge,  can  only^e  compelled  to  return  it,  but  when  he  has  received 
the  whole  payment  of  the  principal  as  well  as  the  interest  and  costa 

Art.  3165.  [3132.] — The  creditor  can  not,  in  case  of  failure  of 
payment,  dispose  of  the  pledge,  but  where  there  have  been  pledges 
of  stock,  bonds  or  other  property,  for  the  payment  of  any  debt  or 
obligation,  it  shall  be  necessary  be  lore  such  stocks,  bonds,  or  other 
property  so  pledged  shall  be  sold  for  the  payment  of  the  debt  for 
which  such  pledge  was  made,  that  the  holder  of  such  pledge  be  oom- 
pelled  to  obtain  a  judgment  in  the  ordinary  course  of  law,  and  the 
same  formalities  in  all  respects  shall  be  observed  in  the  sale  of 
property  so  pledged  as  in  ordinary  cases. 

Any  clause  which  should  authorize  the  creditor  to  appropriate  the 
pledge  to  himself,  or  dispose  thereof  without  the  aforesaid  formalities, 
shall  be  nulL 

Art.  3166.  [3133.] — Until  the  debtor  be  divested  from  his  property 
(if  it  is  the  case),  he  remains  the  proprietor  of  the  pledge,  which  is  in 
the  hands  of  the  creditor  only  as  a  deposit  to  secure  his  privilege  on  it 

Art.  3167.  [3134.] — The  creditor  is  answerable  agreeably  to  the 
rules  which  have  been  established  under  the  title:  Of  Conventuntd 
Obligations,  for  the  loss  or  decay  of  the  pledge  which  may  happen 
through  his  fault 

On  his  part,  the  debtor  is  bound  to  pay  to  the  creditor  all  tte 
nsefal  and  necessary  expenses  which  the  latter  has  made  for  the 
preservation  of  the  pledge. 

Art.  3168.  [3135.]— Tne  fruits  of  the  pledge  are  deemed  to  make 
a  part  of  it,  and  therefore  they  remain,  like  the  pledge,  in  the  hands 
of  the  creditor;  but  he  can  not  appropriate  them  to  his  own  use;  ki 
is  bound,  on  the  contrary,  to  give  an  account  of  them  to  the  debtOi^ 
or  to  deduce  th.m  Irom  what  liiay  be  due  to  him. 
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Abf.  3169.  [3136.] — ^If  it  is  a  credit  which  has  been  given  in 
pledge,  and  if  Ihis  credit  brings  interest,  the  creditor  shall  deduct 
this  interest  from  those  which  may  be  due  to  bim;  but  if  the  debt, 
for  the  security  of  wbich  the  claim  has  been  given,  brings  do  interest 
itself  the  deduction  shall  be  made  on  the  principal  of  the  debL 

Abt.  3170.  [3137. J — If  the  credit  which  has  been  given  in  pledge 
becomes  due  before  it  is  redeemed  by  the  person  pawning  it,  the 
creditor,  by  virtue  of  the  transfer  which  haa  been  made  to  him,  shall 
be  justified  in  receiving  the  amount,  and  in  taking  measures  to 
recover  it  When  received,  he  must  apply  it  to  the  payment  of  the 
debt  due  to  himself,  and  restore  the  surplus,  should  there  be  any,  to 
the  person  from  whom  he  held  it  in  pledge. 

Abt.  3171.  [3138.] — ^The  pawn  can  not  be  divided,  notwithstanding 
the  divisibility  of  the  debt  between  the  heirs  of  the  debtor  and  those 
of  the  creditor. 

The  debtor's  heir,  who  has  paid  his  share  of  the  debt,  can  not 
demand  the  restitution  of  his  share  in  the  pledge,  so  long  as  the 
debt  is  not  fully  satisfied. 

And  respectively  the  heir  of  the  creditor,  who  has  received  his 
share  of  the  debt,  can  not  return  the  pledge  to  the  prejudice  of  those 
of  his  coheirs  who  are  not  satisfied. 

Abt.  3172.  [3139.] — ^If  the  proceeds  of  the  sale  exceed  the  debt, 
the  surplus  shall  be  restored  to  the  owner;  if,  on  the  contrary,  they 
are  not  sufficient  to  satisfy  it,  the  creditor  is  entitled  to  claim  the 
balance  out  of  the  debtor^s  other  property. 

Art.  3173.  [3140.J — ^The  debtor  who  takes  away  the  pledge  without 
the  creditor's  consent,  commits  a  sort  of  theft. 

Art.  3174.  [3141.] — ^When  the  creditor  has  been  deceived  on  the 
substance  or  quality  of  the  thing  given  in  pledge,  he  may  daim 
another  thing  in  its  stead,  or  demand  immediately  his  payment^ 
though  the  debtor  be  solvable. 

Axr.  8176.  [3142.] — ^The  creditor  can  not  acquire  the  pledge  by 
pirescription,  whatever  may  be  the  time  of  his  possession. 

CHAFCER  3. 
Of  Antichresis. 

Abt.  3176.  [3143.] — ^The  antichresis  shall  be  reduced  to  writing. 

The  creditor  acquires  by  this  contract  the  right  of  reaping  the 
fruits  or  other  revenues  of  tiie  immovables  to  him  given  in  pledge, 
on  condition  of  deducting  annually  their  proceeds  from  the  interest, 
if  any  be  doe  him,  and  afterwards  from  the  principal  of  his  debt. 

Abt.  3177.  [3144.] — ^The  creditor  is  bound,  un  ess  the  contrary  be 
agreed  on,  to  pay  the  taxes,  as  well  as  the  annual  charges  of  the 
property  which  have  been  given  to  him  in  pledge. 

He  is  likewise  bound,  imder  penalty  of  damages,  to  provide  for 
the  keeping  and  useful  and  necessary  repairs  of  the  pledged  estate, 
saving  himself  the  right  of  levying  on  their  fruits  and  revenues  all 
the  expenses  respecting  such  charges. 

Abt.  3178.  [3145.] — ^The  debtor  can  not»  before  the  full  payment 
48 
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of  the  debt,  dafm  tlie  enjoyment  of  the  immoyables  which  he  has 
given  in  pledge. 

But  the  creditor  who  wishes  to  free  himself  from  the  obligatioiis 
mentioned  in  the  preceding  articles,  may  always,  unless  he  has 
renounced  this  rights  compel  the  debtor  to  retake  the  enjoyment  of 
his  immovable. 

Abt.  3179.  [3146.] — The  creditor  does  not  become  owner  of  the 
pledged  immovable  by  failure  of  payment  at  the  stated  time;  any 
clause  to  the  contrary  is  null,  and  in  this  case  it  is  only  lawful  for 
him  to  sue  his  debtor  before  the  court  in  order  to  obtain  a  sentence 
against  him,  and  to  cause  the  objects  which  have  been  put  in  hia 
hands  in  pledge  to  be  seized  and  sold. 

Art.  3180.  [3147.] — When  the  parties  have  agreed  that  the  froits 
or  revenues  shall  be  compensated  with  the  inti^rest,  either  in  whole 
or  only  to  a  certain  amount,  this  covenant  is  performed  as  every 
other  which  is  not  prohibited  by  law. 

Art.  3181.  [3148. J — Every  provision,  which  is  contained  in  the 
present  title  with  respect  to  the  antichresis,  can  not  prejudice  the 
rights  which  third  persons  may  have  on  the  inmiovable,  given  in 
pledge  by  way  of  antichresis,  such  as  a  privilege  or  mortgage. 

The  creditor,  who  is  in  possession  by  way  of  antichresis  can  not 
haVe  any  right  of  preference  on  the  other  creditors;  but  if  he  has  by 
any  other  title,  some  privilege  or  mortgage  lawtully  established  or 
preserved  thereon,  he  will  come  in  his  nuc^  as  any  other  creditor. 
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TITLE  XXL 


OP  PKIVILEGES. 

CHAPTEB  L 
Oeneral  Provisions. 

• 

Art.  3182.  [3149] — ^Whoever  has  bound  hims'^lf  personally,  ^ 
obliged  to  fulfill  his  engagements  out  of  all  his  property,  movabk 
and  immovable,  present  and  future. 

Art.  3183.  [3160.]— The  proper^  of  the  debtor  is  the  common 
pledge  of  his  creditors,  and  the  proceeds  of  its  sale  must  be  di»- 
tributed  among  them  ratably,  unless  there  exist  among  the  creditors 
some  lawful  causes  of  preference. 

Art.  3184  [3151.] — ^Lawful  causes  of  preference  are  privilege  and 
mortgages. 

Art.  3185.  [3152.] — ^Privilege  can  be  claimed  only  for  those  dlUS 
to  which  it  is  expressly  granted  in  this  Coda 
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CHAPTER  2. 
0/  the  Several  Kinds  of  PrivHegen. 

Art.  3186.  [3153.] — Privilege  is  a  right,  -whioh  the  nature  of  a 
debt  gives  to  a  creditor,  and  which  entitles  him  to  be  preferred 
before  other  creditors,  even  those  who  have  mortgages. 

Art.  3187.  [3154.1 — \mong  creditors  who  are  privileged,  the 
preference  is  settled  by  the  different  natore  of  their  privileges. 

Art.  3188.  [3155.] — The  creditors  who  are  in  the  same  rank  of 
privileges,  are  paid  in  concarreDce,  that  is  on  an  eqnal  footing. 

Art.  3189.  [3156.] — Privileges  may  exist,  either  on  movables  or 
immovables^  or  on  both  at  once. 

CHAPTER    3. 

Of  Privileges  on  Movables. 

Art.  3190.  [3157.] — ^Privileges  are  either  general,  or  special  OD 
certain  movables. 

SscnoR  L 

Of  OeneroU  Privileges  on  Movables. 

Art.  3191.  [3158.] — The  debts  which  are  privileged  on  all  the 
movables  in  general,  are  those  hereafter  ennmerated,  and  are  paid 
in  the  following  order: 

1.  Funeral  charges. 
•     2.  Law  charges. 

3.  Charges,  of  whatever  nature,  occasioned  by  the  last  sickness^ 
concnrrenUy  among  those  to  whom  they  are  dae. 

4.  The  wages  of  servants  for  the  year  past,  and  so  much  as  is  due 
for  the  current  year. 

5.  Supplies  of  provisions  made  to  the  ^debtor  or  his  family,  during 
the  last  six  months,  by  retail  dealers,  such  as  bakers,  butchers, 
grocers;  and,  during  the  last  year,  by  keepers  of  boarding  houses 
and  taverns. 

6.  The  salaries  of  clerks,  secretaries,  and  other  persons  of  that  kind* 

7.  Dotal  rights  due  to  wives  by  their  husband. 

OF  tlTNERAL  CHARGES. 

Art.  3192.  [3159.] — Funeral  charges  are  those  which  are  incurred 
ior  the  interment  of  a  person  deceased. 

Art.  3193.  [3160.] — If  the  property  of  the  deceased  is  so  incum- 
bered as  not  to  suffice  for  the  payment  of  his  creditors,  the  funeral 
charges  may,  upon  the  request  of  any  of  them,  be  reduced  by  the 
judge  to  a  reasonable  rate,  regard  being  had  to  the  station  in  life 
which  the  deceased  held  and  whicli  his  family  holds. 
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Abt.  8194.  [8161.] — ^Bat,  in  ease  of  the  redootion,  the  judge  can 
never  allow  at  the  expense  of  the  estate,  on  any  aocoont  whatever, 
more  than  two  hnndi^d  dollars  for  all  the  expenses  occasioned  bj 
the  interment  of  the  deceased. 

07  LAW   CHAROES. 

Art.  3195.  [3162.] — ^Law  charges  are  snch  as  are  occasioned  by 
the  prosecution  of  a  suit  before  the  courts.  But  tbis  name  applies 
more  particularly  to  the  costs,  which  the  party  cast  has  to  pay  to  the 
party  gaining  the  cause.  It  is  in  favor  of  titiese  only  that  tne  laws 
grants  the  privilege. 

Abt.  o196.  13163.] — ^The  creditor  enjoys  this  privilege,  not  with 
regard  to  all  the  expenses  which  he  is  obliged  to  incur  in  obtaining 
judgment  against  his  debtor,  but  with  regard  only  to  such  as  are 
taxed  according  to  law,  and  such  as  arise  from  the  execution  of  the 
judgment 

Abt.  3197.  [3164.] — The  cost  for  affixing  seals  and  making 
inventories  for  the  better  preservation  of  the  debtor's  pr<»perty, 
those  which  occnr  in  cases  of  failure  or  cession  of  property,  for  the 
general  benefit  of  creditors,  such  as  fees  to  lawyers  appointed  by 
the  court  to  represent  absent  creditors,  commissions  to  syndics;  and 
finally,  costs  incurred  for  the  administration  of  estates  which  are 
either  vacant  or  belonging  to  absent  heirs,  enjoy  the  privileges 
established  in  favor  of  law  charges. 

Art.  3198.  [3165.J — Not  only  has  the  creditor  no  privilege  for  the 
costs  which  are  not  taxed,  or  which  are  not  included  among  those 
mentioned  above,  but  he  has  no  right  to  demand  them  even  from  the 
debtor. 

%  UL 

OF  EXPEHTSBB  DT7BIN0  THE  LAST  StO&RJBBB. 

Art.  3199.  [3166.1 — The  last  sickness  is  considt^red  to  be  that  of 
which  the  dcutor  died;  the  expenses  of  this  sickness  enjoy  the 
privilege. 

Abt.  3200.  [8167.] — But  if  the  sickness  with  which  the  deceased 
was  attacked  and  of  which  he  died,  was  a  chronic  disease,  the 
progress  of  which  was  slow  and  which  only  occasioned  death  after  a 
long  while,  then  the  privilege  shall  only  commence  irom  the  time 
when  the  malady  became  so  serious  as  to  prevent  the  deceased  from 
attending  to  his  business  and  confined  him  to  his  bed  or  chamber. 

Art.  3201.  [3168.] — However  long  the  sickness  may  have  lasted 
after  arriving):  at  the  point  which  prevented  him  from  attending  to 
his  affairs,  the  privilege  granted  for  the  expi  nse  it  has  occasioMdf 
•can  only  extend  to  one  year  before  the  deceatie. 

Art.  3202.  [316v).] — The  expenses  of  the  last  sickness  comprehend 
the  lees  of  physicians  and  surgeons,  the  wages  of  nurses,  und  tbs 


OF  FBI  V1LEQE3.  381 

prioe  dae  to  the  apothecary  for  medicines  supplied  by  him  to  the 
deceased  for  his  perf>onal  nse  during  his  last  illness. 

Art.  3203.  [3170.] — ^The  accounts  relating  to  these  expenses  must 
be  fixed  by  the  judge,  in  case  of  dispute,  after  hearing  testimony  as 
to  the  value  of  the  services  rendered  or  care  afforded,  or  as  to  the 
true  value  of  the  medicines  supplied,  unless  there  has  been  a  con« 
tract  between  the  parties,  in  which  case  it  must  be  observed. 

Art.  3204  [3171.] — This  privilege  subsists,  not  only  for  the 
expenses  of  the  last  sickness  of  the  debtor,  it  subsists  also  for  those 
of  the  last  sickness  of  children,  under  his  authority,  but  it  is  exercised 
subject  to  the  roles  laid  down  above. 

§  IV. 

OF  THE  WAGES  OP  SEBVANTa 

Abt.  3205.  [3172.] — Servants  or  domestics  are  those  who  receive 
wages,  and  stay  in  the  house  of  the  person  paying  and  employing 
them  for  his  service  or  that  of  his  famiiy;  such  are  valets,  footmen, 
cooks,  butlers,  and  others  who  reside  in  the  house. 

Art.  3206.  [3173.] — Domestics  or  servants  must  make  a  demand 
of  their  wages  within  a  year  from  the  time  when  they  left  service, 
but  their  privilege  is  only  for  the  year  past,  and  so  much  as  is  due 
for  the  present  year. 

Art.  3207.  [3174.] — ^As  to  the  wages  of  preceding  years  which 
may  be  due,  the  wages  may  be  recovered,  if  there  is  any  balanced 
account,  note  or  obligation  of  the  debtor,  but  they  enjoy  no  privi- 
lege. They  form  an  ordinary  debt,  for  which  domestics  or  servants 
oome  in  by  contribution  with  other  ordinary  creditors. 

07  SUPPLIES   07  PB0VISI0K3. 

Art,  3208.  [8175.] — Such  supplies  of  provisions  as  confer  a  privi- 
lege, are  those  which  are  made  by  rets^  dealers;  that  is,  persons 
keeping  an  open  shop,  and  selling,  by  small  portions,  provisions  and 
liquors. 

Art.  3209.  [3176.] — Betail  dealers  who  have  furnished  such  sup- 
plies, ought  to  demand  their  money  within  a  year  from  the  time  of 
the  first  supply;  but  they  have  a  privilege  only  for  the  last  six 
months,  and  for  the  rest  they  are  placed  on  the  footing  of  ordinary 
creditors. 

Art.  3210.  [3177.] — ^Dealers  by  wholesale  in  provisions  and 
liquors  do  not  enjoy  any  privilege  on  the  property  of  their  debtor, 
further  than  what  they  have  acquired  by  mortgage,  or  by  a  judg- 
ment duly  recorded. 

Art.  3211.  [3178] — ^It  is  not  keepers  of  taverns  and  hotels  alone, 
who  are  comprehended  in  the  term  masters  of  boarding  houses,  and 
who  enjoy  a  privilege  for  their  supplies,  but  all  persons  who  make  a 
business  of  receiving  persons  at  board  for  a  fixed  price 

Art.  3212.    [3179.] — Teachers  and  preceptors,  who  recSve  into 
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their  houses  jooDg  persons  to  be  broogbt  np,  i^d  and  instructed, 
enjoy  the  same  privilege  which  is  given  to  keepezB  of  boarding 
houses. 

Art.  3213.  [3180.] — The  privilege  of  keepers  of  boarding  houses, 
taverns,  and  other  persons  comprised  in  this  class,  extends  id  the 
last  year  due,  and  so  much  as  has  expired  of  the  current  year, 

§  VL 

OT  THE  PRTVE^EGE  OV  CT.ERK8  A17D  THAT  OF  WIVES  FOE  THEIB  DOWEBi 

Abt.  3214.  [3181.] — Although  clerks,  secretaries  and  other  agents 
of  that  sort  can  not  be  included  under  the  denomination  of  servants, 
yet  a  privilege  is  granted  them  for  their  salaries  for  the  last  year 
elapsed,  and  so  much  as  has  elapsed  of  the  current  year.  This 
privilege,  however,  can  not  be  enforced  until  after  that  of  the 
furnishers  of  provisions. 

Art.  3215.  [3182.] — ^The  privilege  granted  to  wives  on  the  mova- 
ble effects  of  their  husbands,  exists  for  the  dotal  property  only,  and 
can  only  be  enforced  on  such  effects  as  were  in  the  husband's  poe* 
aession  at  the  dissolution  of  the  marriage  or  copartnership. 

Section  2. 

0/  the  Privileges  on  Particular  MoDdbLes. 

Art.  3216.  [3183.] — ^The  privileges  enumerated  in  the  preceding 
flection,  extend  to  aU  the  movables  of  the  debtor,  without  distinction. 

There  are  some  which  act  only  on  particular  movables  and  no 
other;  and  it  is  of  these  last  that  we  shall  treat  in  this  aud  the 
following  sections. 

Art.  3217.  [3184.] — The  debts  which  are  privileged  on  certain 
movables,  are  the  following: 

1.  The  appointments  or  salaries  of  the  overseer  for  the  current 
year,  on  the  crops  of  the  year  and  the  proceeds  thereof;  debtd  dae 
for  necessary  supplies  furnished  to  any  farm  or  plantation,  and 
debts  due  for  money  actually  advanced  and  used  for  the  purchase  of 
necessary  supplies  and  the  payment  of  necessary  expenses  for  any 
farm  or  plantation,  on  the  crops  of  the  year  and  the  proceeds  tbereol 

2.  The  debt  of  a  workman  or  artisan  'for  the  price  of  his  labor, 
on  the  movable  which  he  has  repaired  or  made,  if  the  thing  con* 
tinues  still  in  h  s  possession. 

3.  The  rents  of  immovables  and  the  wages  of  laborers  employed 
in  working  the  same,  on  the  crops  of  the  year,  and  on  the  fumitore, 
which  is  found  in  the  house  lei,  or  on  the  farm,  and  on  every  thing 
which  serves  to  the  working  of  the  farm. 

4.  The  debt,  on  the  pledge  which  is  in  the  creditor's  possession* 

5.  That  of  a  depositor,  on  the  price  of  the  sale  of  the  thing  by 
him  deposited. 

6.  The  debt  due  for  money  laid  out  in  preserving  the  thing. 

7.  The  price  due  on  movable  effects,  if  they  are  yet  m  the  poi* 
Bossion  ol  the  puichat^er. 
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8.  Tho  things  which  have  been  furnished  by  an  innkeeper,  on 
ihe  property  of  the  traveler  which  has  been  carried,  to  his  inn. 

9.  The  carrier's  charges  and  the  accessory  expenses,  on  the  thing 
carried,  including  necessary  charges  and  expenses  paid  by  carriers; 
such  as  taxes,  storage  and  privileged  daims  required  to  be  paid  ■ 
before  moving  the  thing;  and  in  case  the  thing  carried  be  lost  or 
destroyed  without  the  fault  of  the  carrier,  this  privilege  for  money 
pa  d  by  the  carrier  shall  attach  to  insurance  effected  on  the  thing 
for  the  benefit  of  the  owner,  provided  written  notice  of  the  amount 
so  paid  by  the  carrier  and  for  whose  account,  with  a  description  of 
the  property  lost  or  destroyed,  be  given  to  the  insurer  or  his  agent 
withiu'thirty  days  after  the  loss,  or  if  it  be  impracticable  to  give  the 
no  lice  in  that  time,  it  shall  be  sufficient  to  give  the  notice  at  any 
time  before  the  money  is  paid  over. 

The  privilege  hereinbefore  granted  to  the  overseer,  the  laborers, 
the  furnishers  of  supplies  and  the  party  advancing  money  necessary 
to  carry  on  any  farm  or  plantation,  shall  be  concurrent  and  shall 
not  be  divested  by  any  prior  mortgage,  whether  conventional,  legal 
or  judicial,  or  by  any  seizure  and  sale  of  the  land  while  the  crop 
is  on  it. 

The  privileges  granted  by  this  article,  on  the  growing  crop,  in 
favor  ot  the  classes  of  jArsons  mentioned  shall  be  concurrsnt,  except 
the  privilege  in  favor  of  the  laborer,  which  shall  be  ranked^  as  the 
first  privilege  on  the  crop. 

OF  THE  PRIVILEaE   OF  THE  LESSOB. 

Art.  3218.  [3185.] — The  right  which  the  lessor  has  over  the  pro- 
ducts of  the  estate,  and  on  the  movables  which  are  found  on  th 
place  leased,  for  his  rent,  is  of  a  higher  nature  than  mere  nrivileffe. 
The  latter  is  only  enforced  on  the  price  arising  from  the  sale  of 
movables  to  which  it  applies.  It  does  not  enable  the  creditor*  to  take 
or  keep  the  eil'ects  themselves  specially.  The  lessor,  on  the  contrary;, 
may  take  the  efi^ects  themselves  and  retain^hem  until  he  is  paid. 

Abt.  3219.  [3186.] — ^The  privilege  of  the  lessor  is  enforced  on  the 
property  si^bject  to  it,  in  the  manner  described  in  the  title:  Of  Lease, 

§  IL 

or  THE   PBrVZLEGE   OF  THE    CREDITOB  ON   THE  THING  FLEDGED. 

Abt.  3220.  [3187.J — ^The  creditor  acquires  the  right  of  possessing 
and  retaining  the  movable  which  he  has  received  in  pledge,  as  a 
security  for  his  debt,  and  may  cause  it  to  be  sold  for  the  payment  of 
the  same. 

Honce  proceeds  the  privilege  which  he  enjoys  on  the  thing. 

Abt.  3221.  [3188.] — For  the  exercise  of  this  privilege  it  is  neces- 
sary that  all  the  requisites  stated  in  the  title:  0/  Fledge,  should  be 
fulfilled. 
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KM  THS  PBIVILEOB  OF  A  DEPOSITOR 

Abt.  3222.  [3189.]-- He  who  deposits  a  thing  in  the  hands  of 
another  still  remains  the  owner  of  it. 

Consequently  his  claim  to  it  is  preferred  to  that  of  the  other 
creditors  of  the  depositary,  and  "be  may  demand  the  restitution  of 
it,  if  he  can  prove  the  deposit,  in  the  same  manner  as  is  required  in 
agreements  for  sums  of  money,  and  if  the  thing  reclaimed  be  iden- 
tically the  same  which  he  depositecL 

Art.  3223.  [3190.] — If  the  depositary  abuses  his  trust,  by  alien- 
ating the  thing  confided  to  his  care,  or  if  his  heirs  sell  it,  not  knowing 
that  it  had  been  given  in  deposit,  the  depositor  retains  his  privilege 
on  the  price  whi(£  shall  be  dua 

§IV. 

OT  EXPENSES  INCUIIRED   FOR  THE  PRESERVATION  OF  THE  THINO. 

Art.  3224.  [.3>i91.] — He  who,  having  in  his  possession  the  prop- 
erty gf  another,  whether  in  deposib  or  on  loan  or  otherwise,  has  been 
ob.igea  to  incur  any  expense,  lor  its  preservation,  acquires  on  this 
property  two  species  of  nglits. 

Art.  8225.  [3192.] — Against  the  owner  of  the  thing,  his  right  is 
in  the  nature  of  that  of  pledge,,  bv  virtue  of  which  he  may  retain 
the  thing  until  the  expenses,  whicli  he  has  incurred,  are  repaid. 

He  possesses  this  qualified  right  of  pledge,  even  against  the  cred- 
itors oi^  the  owner,  if  they  seek  to  have  the  thing  sold.  He  may 
refuse  to  restore  it,  unless  they  either  refund  his  advance,  or  give 
him  security  that  the  thing  shall  fetch  a  sufficient  price  for  that 
purpose. 

Art.  3226.  ^3193.] — ^Finally,  he  who  has  incurred  these  expenses 
has  a  privilege  against  these  same  creditors,  by  virtue  of  which  he 
has  preference  over  them  out  of  the  price  at  the  thing  sold,  for  the 
amount  of  such  necessary  charges  as  he  shall  have  incurredior  its 
preservation.  This  is  the  privilege  in  question  m  the  present  par- 
agraph. 

§v. 

OF  THE  PRIVILEGE  OF  THE  VENDOR  OF  MOVABLE  KFFBCI8. 

Art.  3227.  [3194.] — He  who  has  sold  to  another  any  movable 
property,  which  is  not  paid  for,  has  a  preference  on  the  price  dt  his 
property,  over  the  other  creditors  of  the  purchaser,  whether  th« 
the  sale  was  made  on  a  credit  or  without,  if  the  property  still  remains 
in  the  possession  of  the  purchaser. , 

So  that  although  the  vendor  may  have«  taken  a  note,  bond  or  odier 
acknowledgment  from  the  buyer,  he  still  enjoys  the  privdege. 

Any  person  who  may  sell  the  agricultural  products  of  the  United 
States  in  the  city  of  New  Orlenas,  shall  be  entitled  to  a  special  lieA 
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and  priyilege  thereon  to  secure  the  payment  of  the  purchase  money, 
for  and  during  the  space  of  five  days  only,  after  the  day  of  delivery; 
within  which  time  the  vendor  shall  be  entitled  to  seize  the  same  in 
whatsoever  hands  or  place  they  may  be  found,  and  his  claim  for  the 
purchase  money  shall  have  preference  over  all  others.  If  the  vendor 
gives  a  written  order  for  the  delivery  of  any  such  products  and  shall 
say  therein  that  they  are  to  be  delivered  without  vendor's  privilege, 
then  no  lien  shall  attach  thereto. 

Art.  3228.  [3195.] — But  if  he  allows  the  things  to  be  sold,  con- 
fusedly with  a  mass  of  other  things  belonging  to  the  purchaser, 
without  making  his  claim,  he  shall  lose  the  privilege,  because  it 
will  not  be  possible  in  such  a  case  to  ascertain  what  price  they 
brought 

Art.  .S229.  [3196.]— If  the  sale  was  not  made  on  credit,  the  seller 
may  even  claim  back  the  things  in  .kind,  which  were  thus  sold,  as 
long  as  they  are  in  possession  of  the  purchaser,  and  prevent  the  resale 
of  them;  provided  the  claim  for  restitution  be  made  within  eight 
days  of  the  delivery  at  farthest,  and  that  the  identity  of  the  objects 
be  established. 

Art.  3230.  [3197.] — ^When  the  things  reclaimed  consist  in  merchan- 
dise, which  is  sold  in  bales,  packages  or  cases,  the  claim  shall  not  be 
admitted  if  they  have  been  untied,  unpacked  or  taken  out  of  the 
cases  and  mixed  with  other  things  of  the  same  nature  belonging  to 
the  purchaser,  so  that  their  identity  can  no  longer  be  established. 

Ajtt.  3231.  [3198.] — ^But  if  the  things  sold  are  of  such  a  nature 
as  to  be  easily  recognized,  as  household  furniture,  even  although  the 
papers  or  cloths,  which  covered  them  at  the  time  of  delivery,  be 
removed,  the  claim  for  restitution  shall  be  allowed. 

§  VL 

07  THE  PBrVILEOE  OF  TEE  INNKEF.PKR  ON  THE  EFFECTS  OF  THE  TBAVELBB. 

Art.  3232.  [3^199.] — ^Those  are  called  innkeepers,  who  keep  a 
tavern  or  hotel,  and  make  a  business  of  lodging  travelers. 

Art.  3233.  [3200.] — ^Innkeepers  have  a  privilege,  or  more  pro- 
perly a  light  of  pledge,  on  the  property  of  travelers  who  take  their 
board  or  lodging  with  them,  by  virtue  of  which  they  may  retain  the 
property  and  have  it  sold,  to  obtain  payment  of  what  such  travelers 
may  owe  them,  on  either  of  the  accounts  above  mentioned. 

Art.  3234.  [3201.] — ^Innkeepers  enjoy  this  privilege  on  all  the 
property  which  the  traveler  has  brought  to  the  inn,  whether  it 
belongs  to  him  or  not,  because  this  property  has  become  their 
pledge  by  the  fact  of  its  introduction  into  the  inn.  This  privilege 
extends  even  to  coined  money  which  may  be  found  in  the  apartment 
of  the  traveler  who  has  died  in  their  house. . 

Art.  3235.  [3202.] — The  term  travelers  applies  to  strangers  and 
such  as  being  transiently  in  a  place  where  tney  have  no  domicile, 
take  their  board  and  lodgyig  at  an  inn. 

Art.  3236.  [3203.] — ^The  innkeeper,  who  retains  the  property  of  a 
traveler  for  tivem  expenses  due  to  him,  can  not  sell  it  of  his  own 
49 
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authority;  he  most  apply  to  a  tribunal  to  have  his  debt 
and  the  {>ro]perty  seized  and  sold  for  the  payment  of  it 

SscnoN  3. 

Cf  the  Privilege  on  Ships  and  Merchandise, 

Abt.  3237.  [3204.]— The  following  debts  are  privileged  on  Oie 
price  of  ships  and  other  vessels,  in  the  order  in  which  they  are 
placed: 

1.  Legal  and  other  charp:es  incurred  to  obtain  the  sale  of  a  ship  or 
other  vessel,  and  the  distribution  of  the  price. 

2.  Debts  for  pilotage,  towage,  wharfage  and  anchorage. 

3.  The  expenses  of  keepina  the  vessel  from  the  lime  of  her 
entrance  into  port  until  sole,  including  the  wages  of  persons  em- 
ployed to  watch  her. 

4.  The  rent  of  stores,  in  which  the  rigging  and  apparel  are 
deposited. 

5.  The  maintenance  of  the  ship  and  her  tackle  and  apparatus, 
since  her  return  into  port  from  her  last  voyage. 

6.  The  wages  of  the  captain  and  crew  employed  on  the  last  voyage. 

7.  Sums  lent  to  the  captain  lor  the  necessities  of  the  ship  during 
the  last  voyage,  and  reimbursement  of  the  price  of  merchandise  sold 
by  him  for  the  same  purpose. 

8.  Sums  due  to  sellers,  to  thope  who  have  furnished  materials  and 
to  workmen  employed  in  the  construction,  if  the  vessel  has  never 
made  a  voyage;  and  those  due  to  creditors  for  supplies,  labor, 
repairing,  victuals,  armament  and  equipment,  previous  to  the 
departure  of  the  ship,  if  she  has  already  made  a  voyage. 

9.  Money  lent  on  bottomry  fur  refitting,  victualing,  arming  and 
equipping  the  vessel  before  her  departure. 

10.  The  premiums  due  for  insurance  made  on  Che  vessel,  tackle 
and  apparel,  and  on  the  armament  and  equipment  of  the  ship. 

11.  The  amount  of  damage  due  to  freighters  for  the  fcalurein 
delivering  goods  which  they  have  shipped,  or  for  the  reimbursement 
of  damage  sustained  by  the  goods  thiough  the  fault  of  the  captain 
or  crew. 

12.  Where  any  loss  or  damage  has  been  caused  to  the  person  or 
property  of  any  individual  by  any  carelessness,  neglect  or  want  of 
skill  in  the  direction  or  management  of  any  steamboat,  barge,  flat- 
boat,  water  craft  or  raft,  the  party  injured  shall  have  a  privily  to 
rank  after  the  privileges  above  specified. 

The  term  of  prescription  of  privileges  against  ships,  steamboais 
and  other  vessels  shall  be  six  months. 

Art.  8238.  [3205.] — The  creditors,  named  in  each  number  of  the 
preceding  article,  except  number  twelve,  come  in  together,  and  nuui 
all  suffer  a  ratable  diminution,  if  the  fund  be  insufi^cient 

Art.  3239.  [3206.] — Creditors  having  privileges  on  ships  or  otter 
vessels,  may  pursue  the  vessel  in  the  possession  of  any  person  irtM> 
has  obtained  it  by  virtue  of  a  sale;  in  this  case,  however,  a  distioo* 
tion  must  be  made  between  a  forced  and  a  voluntary  sale. 

Art.  3240.  [320t.]— When  the  sale  was  a  forced  one,  the  right  of 
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4be  pnrohaser  to  the  property  becomes  irrevooaUe;  be  owes  only  the 
^ce  of  adjodication,  and  over  it  the  creditors  exercise  their  priviiege» 
in  the  order  above  prescribed. 

Abt.  3241.  [3208.] — ^When  the  sale  is  voluntary  on  the  part  of 
the  owner,  a  distinction  is  to  be  made,  whether  the  vessel  was  in 
port  or  on  a  voyage. 

Abt.  3242.  [3209.] — ^When  a  sale  has  been  made,  the  vessel  being 
in  port,  the  creditors  of  the  vendor,  who  enjoy  the  privilege  for 
some  cause  anterior  to  the  act  of  sale,  may  demand  payment  and 
enforce  Af  ir  rights  over  the  ship,  until  a  voyage  has  been  made  in 
the  name  and  at  the  risk  of  the  purchaser,  without  any  claim  inter- 
posed by  them. 

Abt.  3243.  [3210.] — But  when  the  ship  has  made  a  voyage  in  the< 
name  and  at  the  risk  of  the  purchaser,  without  any  claim  on  the 

I)art  of  the  privileged  creditors  of  the  vendor,  these  privileges  are 
ost  and  extinct  against  the  ship,  if  she  was  in  port  at  the  time  of 
sale. 

Art.  3244.  [32)1.] — On  the  other  hand,  if  the  ship  was  on  a 
voyage  at  the  time  of  sale,  the  privilege  of  the  creditor  against  the 
purchaser  shall  only  become  extinct  after  the  ship  shall  have 
returned  to  the  port  of  departure,  and  the  creditors  of  the  vendor 
shall  have  allowed  her  to  depart  on  another  voyage  for  the  account 
and  risk  of  the  purchaser,  and  shall  have  made  no  claim. 

Art.  3245,  [3212.] — A  ship  is  considered  to  have  made  a  voyage, 
when  her  departure  from  one  port  and  arrival  at  another  shall  have 
taken  place,  or  when,  without  having  arrived  at  another,  more  than 
sixty  days  have  elapsed  between  the  departure  and  return  to  the 
same  port;  or  when  the  ship,  having  departed  on  a  long  voyage,  has 
been  out  more  than  sixty  days,  without  any  claim  on  the  pa^  of 
persons  pretending  a  pri^ege. 

Art.  3246.  [3213.] — The  captain  has  a  privilege  for  the  freight 
during  fifteen  days  after  the  delivery  of  the  merchandise,  if  they 
have  not  passed  into  third  hands.  He  may  even  keep  the  goods, 
unless  the  shipper  or  consignee  shall  give  him  security  for  the  pay- 
ment of  the  freight. 

Art.  3247.  [3214.] — ^Every  consignee  or  commission  agent  who 
has  made  advances  on  goods  consigned  to  him,  or  placed  in  his 
hands  to  be  sold  for  account  of  the  consignor,  has  a  privilege  for 
the  amoimt  of  these  advances,  with  interest  and  charges  on  the 
value  of  the  goods,  if  they  are  at  his  disposal  in  his  stores,  or  in  a 
public  warehouse,  or  if,  before  their  arrival,  he  can  show,  by  a  bill  of 
Jading  or  letter  of  advice,  that  they  have  been  dispatched  to  hira. 

This  privilege  extends  to  the  unpaid  price  of  the  goods  which  the 
consignee  or  agent  shall  have  thus  received  and  sold. 

Every  consignee,  commission  agent  or  factor  shall  have  a  privilege, 
preferred  to  any  attaching  creditor,  on  the  goods  consigned  to  him 
for  any  balance  due  him,  whether  specially  advanced  on  such  goods 
or  not;  provided  they  have  been  received  by  him,  or  an  invoice  or 
bill  of  lading  has  been  received  by  him  previous  to  the  attachment; 
provided,  that  the  privilege  established  by  this  article  shall  not  have 
a  preference  over  a  privilege  pre-existing  on  the  goods  aforesaid  in 
behaif  of  a  resident  creditor  of  this  State. 
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Abt.  8248.  [8215.] — ^In  the  event  of  the  faHnre  of  the  consignea 
or  commisBion  agenl^  the  consignor  has  not  only  a  right  to  leolaim^ 
the  goods  sent  by  him,  and  which  remain  nnsold  in  the  hands  of  the 
consignee  or  agent,  if  he  can  prove  their  identity,  but  he  has  also  a 
privilege  on  the  price  of  snoh  as  have  been  sold,  if  the  price  has  not 
been  paid  by  the  purchaser,  or  passed  into  acooant  current  between 
hiir.  and  the  bankrupt 

GHAPTER  4 

Of  PHvUegea  on  ImmavaUei* 

Abt.  8249;  [3216.] — Creditors  who  have  a  privilege  on  iauno* 
Tables,  are: 

1.  The  vendor  on  the  estate  by  him  sold,  for  the  payment  of  ^ 
price  or  so  much  of  it  as  is  unpaid,  whether  it  wab  sold  on  09  with- 
out a  credit. 

2.  Architects,  undertakers,  bricklayers,  painl^rs,  master  buOders, 
contractors,  subcontractors,  journeymen,  laborers,  cartmen  and 
other  workmen  employed  in  constructing,  rebuilding  or  repairing 
houses,  buildings,  or  making  other  works. 

3.  Those  who  have  supplied  the  owner  or  other  person  employed 
by  the  owner,  his  agent  or  subcontractor,  with  materials  of  any  kind 
for  the  construction  or  repair  of  an  edifice  or  other  work,  when  such 
materials  have  been  used  in  the  erection  or  repair  of  such  houses  or 
other  works. 

The  above  named  parties  shall  have  a  lieif  and  privilege  upon  thfl 
building,  improvement  or  other  work  erected,  and  upon  the  lot  of 
ground  not  exceeding  one  acre,  upon  which  the  building,  improve- 
ment or  other  work  shall  be  erected;  provided,  that  such  lot  of 
ground  belongs  to  the  person  having  such  building,  improvement  6r 
other  work  erected;  and  if  such  building,  improvement  or  other 
work  is  caused  to  be  erected  by  a  lessee  of  the  lot  of  ground,  in 
that  case  the  privilege  shall  exist  only  against  the  lease  and  shall  not 
affect  the  owner. 

4.  Those  who  have  worked  by  the  job  in  the  manner  directed  by 
the  law,  or  by  the  regulations  of  the  police,  in  making  or  repairing 
the  levees,  bridges,  ditches  and  roads  of  a  proprietor,  on  the  land 
over  which  levees,  bridges  and  roads  have  been  made  or  repaired. 

Art.  3250.  [3217.1— The  privilege  granted  to  the  vendor  on  the 
immovable  sold  by  him,  extends  to  the  beasts  and  agricultural  in^ 
plements  attached  to  the  estate,  and  which  made  part  of  the  sale. 

Art.  3261.  [3218.] — If  there  are  several  successive  sales,  on 
which  the  price  is  due  wholly  or  in  part,  the  firpt  vendor  is  preferred 
to  the  second,  the  second  to  the  third,  and  so  throughout 

CHAPTEB6. 

Of  Privileges  which  Embrace  both  Movablea  and  ImmovtHet,        \ 

Art.  3252.  [3219  1— The  privileges  which  extend  alike  to  iiiotaUi« 
and  immovables  are  the  following: 
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1.  Funeral  diarges. 
4.  Judicial  charges. 
8.    Expenses  of  the  last  illness. 

4.  The  wages  of  servants. 

5.  The  sahiries  of  secretaries,  clerks  and  other  agents  of  that 
kind 

With  regard  to  the  wife's  dower,  she  has  no  privilege  on  the 
immovable  property  of  her  hasband,  bat  a  mere  right  of  mortgage, 
as  is  said  under  the  title:  Of  the  Marriage  Contracty  and  of  the 
Bespective  Bights  of  the  Parties  in  BeUUion  to  their  property. 

Whenever  the  vndow  or  miDor  children  of  a  deceased  person  shall 
be  left  in  necessitous  circumstances,  and  not  possess  in  their  own 
right  property  to  the  amount  of  one  thousand  dollars,  the  vddow  or 
the  legal  representatives  of  the  children  shall  be  entitled  to  demand 
and  receive  from  the  succession  of  the  deceased  husband  or  father, 
a  sum,  which  added  to  the  amount  of  property  owned  by  them,  or 
either  of  them,  in  their  own  right,  will  make  up  the  sum  of  one 
thousand  dollars,  and  which  amount  shall  be  paid  in  preference  to 
all  other  debts,  except  those  for  the  vendor's  privilege  and  expenses 
incurred  in  belling  the  property.  The  surviving  widow  shall  have 
and  enjoy  the  usiSruct  of  tlie  amount  so  received  from  her  deceased 
husband's  succession,  during  her  widowhood,  which  amount  shall 
afterwards  vest  in  and  belong  to  the  children  or  other  descendants 
of  the  deceased  husband. 

f  Art.  3253.  [3220.] — When,  for  want  of  movables,  the  creditors, 
who  haye  a  privilege  according  to  the  preceding  article,  demand  to 
be  paid  out  of  the  proceeds  of  the  immovables  of  the  debtor,  the 
payments  must  be  made  in  the  order  laid  down  in  the  following 
chapter. 

OHAPTEB  6L 

O/'  (he  Order  in  iJbhich  Privileged  Creditors  are  to  he  Paid, 

Art.  3264  [8221.] — ^If  the  movable  property,  not  subject  to  any 
special  privilege,  is  suflQcient  to  pay  the  debts  whiqh  have  a  generdl 
privilege  on  the  movables,  those  debts  are  paid  in  the  following 
order: 

Funeral  charges  are  the  first  paid. 

Law  charges,  the  second. 

Expenses  of  the  last  illness,  the  thirds 

The  wages  of  servants,  the  fourth. 

Supplies  of  provisions,  the  fifth. 

The  s^Jaries  of  clerks,  secretaries,  and  others  of  that  nature,  the 
sixth. 

And,  finally,  the  wife^s  dower,  the  seventh. 

The  thousand  dollars  secured  by  law  to  the  widow  or  min^ 
children,  as  set  forth  in  article  3252,  shall  be  paid  in  preference  to 
all  other  debts,  except  those  for  the  vendor's  privileges  and  expenses 
incurred  in  selling  the  property 

Art.  3255.  [3222.]-^But  when  part  of  the  movables  are  subject  to 
special  privilc^e^  and  the  remainder  of  the  movables  are  not  suffi- 
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cient  to  discharge  tEe  debts  baying  a  priyilege  on  the  ^ole  mass  of 
moTables,  or  if  there  be  equality  between  the  special  privilege^i  the 
foUowiDg  roles  shall  direct  the  determination. 

Abt.  3256.  f  3223.] — ^Whatever  may  be  the  privilege  of  the  lessor, 
charges  for  selling  the  movables  subjected  to  it  are  paid  before  tiiat 
which  is  due  for  the  rent,  because  it  is  these  charges  which  procnra 
the  payment  of  the  rent 

Art.  3257.  [3224] — The  case  is  the  same  with  respect  to  the 
funeral  expenses  of  the  debtor  and  his  family;  when  there  is  no 
other  source  from  which  they  can  be  paid,  they  have  a  preference 
over  the  debt  for  rent  or  hire,  on  the  price  of  the  movables  contained 
in  the  house  or  on  the  farm. 

Art.  3258.  [3225.] — ^But  the  lessor  has  a  preference  on  the  price 
of  these  movables,  over  all  the  other  privileged  debts  of  the  deceased, 
such  as  expenses  of  the  last  illness,  and  others  which  have  a  general 
privilege  on  the  movables. 

Art.  3259.  [3226.] — ^With  r^ard  to  the  crops  which  are  subject  to 
the  lessor's  privilege,  the  expenses  for  seed  and  labor,  the  wages  of 
overseers  and  managers  are  to  be  paid  out  of  the  product  jol  the 
year,  in  preference  to  the  lessor's  debt. 

So,  alHo,  he  who  supplied  the  farming  utensils,  and  who  has  not 
been  paid,  is  paid  in  preference  to  the  lessor  out  of  the  price  of  their 
sale. 

Art.  8260.  [3227.] — If  among  the  movables  with  which  the  house 
of  farm,  or  any  other  thing  subject  to  the  lessor's  privilege,  is  pro- 
vided, there  should  be  some  which  were  deposited  by  a  third  person 
in  the  hands  of  the  lessor  or  farmer,  the  lessor  shall  have  a  prefer- 
ence over  the  depositary  on  the  things  deposited,  for  the  payment  of 
his  rent,  there  are  no  other  movables  subject  to  his  privilege,  or  if 
they  are  not  sufficient,  unless  it  be  proved  that  the  lessor  knew  that 
tiie  things  deposited  did  not  belong  to  his  tenant  or  &rmer. 

Art.  3261.  [3228.] — ^With  the  exception  stated  in  the  foregmng 
article,  the  privilege  of  the  depositor  on  the  thing  deposited  is  not 
preceded  by  any  other  privileged  debt,  even  faneral  expenses,  unless 
it  be  that  the  depositor  must  contribute  to  the  expense  of  sealing 
and  making  inventory,  because  this  expense  is  necessary  to  the* 
preservation  of  the  deposit 

Art.  3262.  [3229.]— The  privilege  of  him  who  has  taken  care  of 
the  property  of  another,  has  a  preference  over  that  property,  for  die 
necessary  expenses  which  he  incurred,  above  all  the  other  claims  far 
expenses,  even  funeral  charges;  his  privilege  yields  only  to  that  far 
the  charges  on  the  sale  of  the  thing  preserved. 

Art.  3263.  [3230.] — ^The  privilege  of  the  vendor  on  movables  sold 
by  him,  which  are  still  in  the  possession  of  the  vendee,  yields  to 
that  of  the  owner  of  the  house  or  farm  which  they  serve  to  furnish  at 
supply,  for  his  rents.  It  yields  also  to  the  charges  for  affixing  seals 
and  making  inventories^  but  not  to  the  funeral  or  other  expenses  of 
the  debtor. 

Art.  3264  [3231.D— The  nrivilege  of  innkeepers  on  the  effects  of 
travelers  deceased  in  their  house,  is  postponed  to  funeral  and  law 
charger,  but  is  prefeirjd  to  ail  the  other  privileged  debta  of  the 
deceaseU. 
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Art.  3265.  [3232.] — 'the  privilege  of  carriers,  for  fhe  cost  of  trans- 
portation and  incidental  expenses,  yields  only  to  the  charges  Tvhiclt 
wonld  arise  on  the  sale  of  the  goods. 

The  case  is  the  same  respecting  the  freight  of  goods  carried  ^m 
board  a  ship  or  other  vessels. 

Art.  3266.  [3233.]— If  the  movables  of  the  debtor,  by  reason  of 
the  special  privileges  affecting  them  or  for  any  other  cause,  are  not 
sufficient  to  discharge  the  debts  having  a  privilege  on  the  whole 
movable  property,  the  balance  must  be  raised  on  the  immovables  of 
the  debtor,  as  hereafter  provided. 

Art.  H267.  [3234.] — If  the  movables  of  the  debtor  are  subject  to 
the  vendor's  privilege,  or  if  there  be  a  house  or  other  work  subjected 
to  fhe  privilege  of  the  workmen  who  have  constructed  or  repaired  it, 
or  of  the  individuals  who  furnished  the  materials,  the  vendor,  work- 
men and  furnishers  of  materials,  shall  be  paid  from  the  price  of  the 
object  affected  in  their  favor,  in  preference  to  other  privileged  debts 
of  the  debtor,  even  funeral  charges,  except  the  charges  for  affixing 
seals,  making  inventories,  and  others  which  may  have  been  necessary 
to  procure  the  sale  of  the  thing 

Art.  3268.  [3235.]— When  the  vendor  of  lands  finds  himself 
opposed  by  workmen  seeking  payment  for  a  house  or  other  work 
erected  on  the  land,  a  separate  appraisement  is  made  of  the  ground 
and  of  the  house,  the  vendor  is  paid  to  the  amount  ot  the  appraise- 
ment on  the  land,  and  the  other  to  the  amount  of  the  appraisement 
of  the  building. 

Art.  3269.  [3236.] — ^With  the  exception  of  special  privileges^ 
which  exist  on  immovables  in  favor  of  the  vendor,  of  workmen  and 
furnishers  of  materials,  as  declared  above,  the  debts  privileged  on 
the  movables  and  immovables  generally,  ought  to  be  paid,  if  the 
movables  are  insufficient,  out  oc  the  product  of  the  immovables 
belonging  to  the  debtor,  in  preference  to  ail  other  privileged  and 
mortgage  creditors. 

The  loss  which  may  then  result  from  their  payment  must  be 
borne  by  the  creditor  whose  mortgage  is  the  least  ancient,  and  so  in 
succession,  ascending  according  to  the  order  of  the  mortgages,  or 
by  pro  rata  eoLtributions  where  two  or  more  mortgages  have  the 
same  date. 

Art.  3270.  [3237.] — ^When  the  debts  privileged  on  the  movables 
and  immovables  can  not  be  paid  entirely,  either  because  the  movable 
effects  are  of  small  value,  or  subject  to  special  privileges  which  claim 
a  preference,  or  because  the  movables  and  immovables  together  do 
not  suffice,  the  deficiency  must  not  be  borne  proportionally  among 
the  debtors,  but  the  debts  must  be  paid  according  to  the  order 
established  nbove,  and  the  loss  must  fall  on  those  which  are  of 
iniezior  dignity. 

CHAPTEB7. 

How  FrivUegei  are  Preserved  and  Bhordei^ 

Art.  3271.  [3238.]— The  vendor  of  an  immovable  only  preservef 
bis  privilege  on  the  object,  when  he  has  caused  to  be  duly  recorded 
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at  the  office  for  recording  mortgages,  his  act  of  sale,  in  the  manner 
directed  hereafter,  whatever  maj  be  the  amount  due  to  him  on  the 
sale. 

Art.  3272.  [3239.] — Architects,  nndertakers,  bricklayers,  painters; 
master  builders,  contractors,  subcontractors,  journeymen,  laborers, 
cartmen,  masons  and  other  workmen  employed  in  constructing^ 
rebuilding  or  repairing  houses,  buildings,  or  making  other  works; 
those  who  have  supplied  the  owner  or  other  person  employed  by  the 
owner  or  his  agent  or  subcontractor  with  materials  of  any  kind  for 
the  construction  or  repair  of  his  buildings  or  other  works;  those  who 
have  contracted,  ia  the  manner  provided  by  the  police  regulations, 
to  make  or  put  in  repair  the  levees,  bridges,  canals  and  roads  of  a 
proprietor,  preserve  their  privileges,  only  in  so  far  as  they  have 
recorded,  with  the  recorder  of  mortgages  in  the  parish  where  the 
property  is  situated,  the^t  containing  the  bargains  they  have  made, 
or  a  detailed  statement  of  the  amount  due,  attested  under  the  oath 
of  the  party  doing  or  having  the  work  don^  or  acknowledgment  of 
what  is  due  to  them  by  the  debtor. 

The  privileges  mentioned  in  this  article  are  concurrent 
*   Art.  3273.  [3240.] — ^Privileges  are  valid  against  third  persons, 
from  the  date  of  the  recording  of  the  act  or  evidence  of  indebtedncbS 
as  provided  by  law. 

Art.  3274  [3241.] — ^No  privilege  shall  have  effect  against  tb'  d 
persons,  unless  recorded  in  the  manner  required  by  law  in  the  parish 
where  the  property  to  be  affected  is  situated.  It  shall  confer  no 
preference  on  the  creditor  who  holds  it,  over  creditors  who  have 
acquired  a  mortgage,  unless  the  act  or  other  evidence  of  the  debt  is 
recorded  on  the  day  that  the  contract  was  entered  into. 

Art.  3275.  [32l2 .] — Creditors  and  legatees  who  demand  a  partition 
of  the  patrimony  of  the  deceased,  in  conformity  vrith  the  provisions 
contained  in  the  third  section  of  the  eighth  chapter  of  the  title:  (Jf 
Successions,  preserve  their  privil^e,  as  against  the  heirs  or  repre- 
sentatives of  the  deceased,  on  the  immovables  of  the  succession^ 
only  by  recording  the  evidences  of  their  claims  against  the  sucoes- 
sion  within  three  months  after  it  is  opened. 

Before  the  expiration  of  this  time  no  mortgage  can  be  enforced 
against  the  property,  nor  any  alienation  be  made  by  the  heirs  or 
representatives  of  the  deceased,  to  the  injury  of  the  creditor^  of  the 
suocession. 

Art.  3276.  [3243.] — ^The  charges  against  a  succession,  such  as 
fnneral  charges,  law  charges,  lawyers  fees  for  settUng  the  succes- 
sion, the  thousand  dollars  secured  in  certain  cases  to  the  widow  or 
minor  heirs  of  the  deceased,  and  all  claims  against  the  succession 
originating  after  the  death  of  the  person  whose  succession  is  under 
administration,  are  to  be  paid  before  the  debts  contracted  by  the 
deceased  person,  except  as  otherwise  provided  for  hereioi  and  tb^ 
are  not  required  to  be  recorded. 
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GHAPTEBa 

Of  the  Manner  in  which  FrivUegea  are  Extinguished, 

Art.  3277.  [3244.] — ^Privileges  become  extinct: 

1.  By  the  extinction  of  the  thing  subject  to  the  privilega 

2.  By  the  creditor  acquiring  the  thing  subject  to  it 

3.  By  the  extinction  of  debt  which  gave  birth  to  it 
^    By  prescription. 
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TITLE  XXIL  • 


OF  MORTGAGES. 

OHAPTEB  L 
Oeneral  Frovmons, 

Abt.  3278.  [3245.] — Mortgage  is  a  right  granted  to  the  creditor 
over  the  property  of  the  debtor  for  the  security  of  bis  debt,  and 
gives  him  the  power  of  having  the  property  seized  and  sold  in 
default  of  payment. 

Abt.  3279.  [3246.] — Mortgage  is  a  species  of  pledge,  the  thing 
mortgaged  being  bound  for  the  payment  of  the  debt  or  fulHllment 
of  the  obligation. 

Art.  3280.  [3247.]— It  resembles  the  pledge: 

1.  In  that  both  are  granted  to  the  creditor  for  the  security  of  his 
debt 

2.  In  that  both  bind  the  thing  subjected  to  them,  and  that  the 
same  thing  can  not  be  engaged  to  a  second  creditor  to  the  prejudice 
of  the  first. 

Abt.  3281.  [3248.] — ^Mortgage  differs  from  pledge  in  this: 

1.  That  mortgage  exists  only  on  immovables,  ships,  steamboata 
and  other  vessels,  or  such  other  rights  as  shall  be  hereafter 
described,  and  that  the  pledge  has  for  its  object  only  movables,  cor- 
poreal or  incorporeal. 

2.  That,  in  pledge,  the  movables  and  effects  subjected  to  it,  are 
put  into  the  possession  of  the  creditor,  or  of  a  third  person  agreed 
upon  by  the  parties,  while  the  mortgage  only  subjects  to  the  rights 
of  the  creditor  the  property  on  which  it  is  imposeo,  without  it  being 
necessary  that  he  should  have  actual  possession. 

Abt.  3282.  [3249.] — ^The  mortgage  is  a  real  right  on  the  property 
bound  for  discharge  of  the  obligation. 
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It  is  in  its  nature  indiyisible  and  prevails  over  all  the  immovables 
Vnbjected  to  it,  and  over  each  and  every  portion. 

It  follows  them  into  whatever  hands  they  pass. 

Abt.  8283.  [3250.]— The  mortgage  only  takes  place  in  snob 
Instances  as  are  authonzed  by  law. 

Art.  8284.  [825L] — The  mortgage  is  accessory  to  a  principal 
obligation  which  it  is  designed  to  Btreogthen,  and  of  which  it  is  to 
aecare  the  ezecntion. 

Art.  8285.  [3252.] — Consequently,  it  is  essentially  necessary  to 
the  existence  of  a  mortgage,  that  there  shall  be  a  principal  deht  to 
fierve  as  a  foondation  for  it 

Hence  it  happens,  that  in  all  cases  where  the  principal  debt  is 
extinguished,  the  mortgage  disappears  with  it 

Hence  also  it  happens  that,  when  the  principal  obligation  is  void, 
the  mortgage  is  likewise  §o;  this,  however,  is  to  be  understood  with 
certain  restrictions  which  are  established  hereafter. 

Art.  8286.  [3253.] — ^Mortgage  is  conventional,  legal  or  jndiciaL 

Art.  8287.  [3254] — Cbnven^ionoZ  mortgage  is  that  which  depends 
on  covenants. 

Legal  mortgage  is  that  which  is  created  by  operation  of  law. 

Judicial  mortgage  is  that  which  results  from  judgments. 

Art.  3288.  [3255.] — ^Mortgage,  with  respect  to  the  manner  in 
which  it  binds  property,  is  divided  into  general  mortgage  and  spedsl 
mortgage. 

General  mortgage  is  that  which  binds  all  the  property,  present  and 
future,  of  the  debtor. 

Special  mortgage  is  that  which  binds  only  certain  specified 
property. 

Art.  3289.  [3256.] — ^The  following  objects  alone  are  susoeptibb 
of  mortgage: 

1.  Immovables  subject  to  alienation,  and  their  accessories  con- 
sidered likewise  as  immovables. 

2.  The  usufruct  of  the  same  description  of  property  vrith  iii 
accessories,  during  the  time  of  its  duration. 

8.  Ships  and  other  vessela 

Section  L 
0/  Conventional  Mortgages, 

Art.  8290.  '[3257.] — ^The  con yen^ionoZ  mortgage  is  a  contract  by 
whicu  a  person  biudd  the  whole  uf  his  property,  or  a  portion  of  it 
only,  in  favor  of  another,  to  sei'ure  the  execution  of  some  engage- 
ment, but  without  diyesting  hinis<  If  of  the  posdession. 

Abt.  3291.  [3258.  J — A  mortgage  may  be  stipulated  for  the  fulfill- 
ment of  any  obUgation  whatever,  even  for  the  performance  of  aft 
act 

Akf.  3292.  [3259  ] — A  mortgage  may  be  given  for  an  obligatioD 
which  has  not  yet  risen  mco  existence;  as  when  a  man  grants  amort* 
gage  by  way  of  security  for  indorsements,  which  another  piomini 
to  make  for  him. 

Abt.  8293.  [3260.]— But  the  right  of  mortgage,  in  this  caM^  shil 
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only  be  realized  in  so  tar  as  the  promise  shall  be  earned  into  effect 
by  the  person  making  it  The  fulfillment  of  the  promise,  however, 
Boall  impart  to  the  mortgage  a  retrospective  effect  to  the  time  of 
the  contract. 

Abt.  3294.  [3261.J — A  mortgage  may  be  given  for  a  part  only  of 
the  principitl  obligation. 

Art.  3295.  [3262.  J — ^It  is  not  necessary  that  the  mortgage  shonld 
\A  given  by  the  person  contractiug  the  principal  obligation;  it  may 
be  given  for  the  contract  of  a  third  person. 

Art.  3296.  [3263.] — When  a  person  has  given  a  mortgaore  on  his 
property  for  the  obligation  of  a  third  party,  it  is  necessary  to  inquire 
whether  he  only  gave  the  mortgage,  or  whether  he  bound  himself 
personally  for  the  fulfillment  of  the  obligation. 

Abt.  3297.  [3264.] — ^In  the  former  case,  that  is,  if  he  has  only 
mortgaged  his  property,  to  secure  the  fulfillment  of  an  obligation  by 
a  third  person,  no  right  of  action  exists  against  him  personally,  but 
merely  an  action  of  mortgage  against  the  thing,  to  have  it  seized 
and  sold,  so  that  if  it  perishes,  he  who  mortgaged  it  shall  be  released 
from  every  spe-ies  of  obligation. 

Art.  3298.  [3265.] — On  the  other  hand,  if  the  person  who  hacr 
given  a  mortgage  for  another,  has  boimd  himself  personally  for  the 
fulfillment  of  the  obligation,  independently  of  the  mortgage,  there 
shall  exist  against  him  a  right  of  personal  action,  and  he  shall. not 
be  released,  even  if  the  thing  mortgaged  should  perish. 

Akp.  3299.  [3266.]— Although  the  nullity  of  the  principal  obligation 
includes  that  of  the  mortgage,  this  is  to  be  understood,  with  respect 
to  a  person  giving  a  mortgage  for  another,  only  in  so  far  as  the 
principal  obligation  is  rescinded  by  an  absolute  nullity;  for  if  the 
principal  debtor  has  only  obtained  a  rescission  by  a  plea  merely 
personal,  such  as  minority  or  coverture,  the  mortgage  given  for  him 
by  a  third  person  is  not  less  valid  and  shall  have  its  fall  and  entire 
effect. 

Art.  3300.  [3267.] — Conventional  mortgages  can  only  be  agreed 
to  ny  those  who  have  the  power  of  alienating  the  property  which 
they  subject  to  them. 

Art.  8301.  [3268.] — Snch  as  only  have  a  right,  that  is  suspended 
by  a  condition  and  may  be  extinguished  in  certain  cas^s,  can  only 
agree  to  a  mortgage,  subject  to  the  same  conditions  and  liable  Uy 
the  same  extinction. 

Art.  3302.  [3269.] — ^The  property  of  minors,  of  persons  under 
interdiction,  of  absentees  and  corporations,  can  not  be  mortgaged  by . 
contract,  in  any  other  form  and  manner  than  that  directed  I  y  aw. 

Art.  3303.  [3270] — An  attorney  can  only  hypothec,  ie  the 
property  of  his  principal,  so  far  as  he  has  a  special  power  lur  that 
purpose. 

Nevertheless,  if  the  attorney  on  effect' ng  a  loan  for  hie  principal^ 
had  granted  a  mortgage,  and  the  latter  had  received  the  money  for 
the  loan,  or  if  it  had  been  usefully  employed  for  his  benefit,  the- 
principal  would  be  bound  to  ratify  the  mortgage,  and  might  be  com-^ 
pelled  to  execute  it. 

Art.  8304.  [3271.] — If  a  person  contracting  an  obligation  towards^ 
Another,  grants  a  mortgage  on  property  of  which  he  is  not  then. 
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owner,  this  mortgage  shall  be  Talid  if  the  debtor  sbondfl  eter  alter 
acquire  the  ownership  of  the  property,  by  whatever  right 

Art.  8305.  [3272.] — A  conventional  mortgage  can  only  be  con* 
tracted  by  an  act  passed  in  presence  of  a  notary  and  two  witnesses^ 
or  by  an  act  nnder  private  signature..  No  proof  can  be  admitted  of 
a  verbal  mortgaga 

Hypothecations  of  ships  and  other  vessels  are  made  according  to 
the  laws  and  usag'es  of  commerce. 

Abt.  3306.  r3z73.] — ^To  render  a  conventional  mortgage  valid,  it 
is  necessary  that  the  act  establishing  it  shall  state  precisely  tt^d. 
nature  and  situation  of  each  of  the  inmiovables  on  which  the  mort- 
gage is  granted 

Art.  3307.  [3275.] — A  debtor  may  mortgage  his  Whole  present 
property  or  only  a  specific  part;  but  in  either  case  it  ought  to  be 
expressly  enumerated,  as  is  said  in  the  preceding  article. 

Art.  3308.  [3276.] — ^Future  property  can  never  be  the  subject  of 
conventional  mortgage. 

Art.  3309.  [3277.] — ^To  render  a  conventional  mortgfige  valid,  it 
is  necessary  that  the  exact  sum  for  which  it  is  given,  shall  be 
declared  in  the  act. 

Art.  3310.  [3278.] — The  conventional  mortgage,  when  once  estab- 
lished on  an  immovaole,  includes  all  thQ  improvements  which  it  may 
afterwards  receive. 

Section  2. 
Of  Legal  Mortgages^ 

Art.  8311.  [3279.] — ^The  law  alone  in  certain  oases  gives  to  the 
creditor  a  mortgage  on  the  property  of  his  debtor,  without  it  being 
requisite  that  the  parties  should  stipulate  it;  this  is  called  legd 
mortgage. 

It  is  called  also  tadt  mortgage,  because  it  is  established  by  the 
law  without  the  aid  of  any  agreement. 

Art.  3312.  [3280.] — Mo  legal  mortgage  shall  exist,  except  ih  the 
cases  determined  by  the  present  Code. 

Aar.  3313.  [3281.] — The  rights  and  credits  on  which  legal  mort- 
gage is  founded,  are  those  enumerated  in  the  following  articles. 

Art.  3314  [3282.] — Minors,  persons  interdicted  and  absentees,  baie 
n  legal  mortgage  on  the  property  of  their  tutors  and  curators,  as  a 
security  for  their  administration,  from  the  day  of  their  appointmei)Jb 
until  the  liquidation  and  settlement  of  their  final  account 

And  the  tutors  and  curators  of  such  persons  have  a  like  mortgage 
on  their  property,  as  a  security  for  the  advances  which  they  may 
have  made. 

Art.  33 15.  [3283.] — ^There  is  a  legal  mortgage  on  the  properly  of 
persons,  who,  without  having  been  appointed  tutors  of  minors  or 
curators  of  interdicted  or  absent  pemons,  interfere  in  the  admims- 
tration  of  their  property,  reckoning  from  the  day  on  which  the  fink 
act  of  interference  was  done. 

Art.  3316.  [3284.]— The  children  of  a  previous  marriage,  where 
the  mother  has  married  again  without  convoking  a  family  mt^diV 
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to  determine  whether  or  not  they  shall  remain  tmder  her  tntelaffe^ 
have  a  legal  mortgage  on  the  property  of  the  new  hnsband  for  uie 
acts  of  the  tutorship  thus  unlawfully  kept  by  the  mother,  reckoning 
from  the  day  on  which  the  new  marriage  took  place. 

^BT.  3317.  [3285.] — ^When  either  of  the  parents  of  a  minor  shaU 
cause  to  be  adjudicated  to  him  the  property  which  he  possessed  in 
common  with  the  minor,  the  property  thus  adjudged  remains 
specialjy  mortgaged  in  the  minor's  favor  for  the  payment  of  the 
price  of  adjudication  and  interest,  reckoning  from  the  day  on  which 
it  was  adjudged. 

Art.  3318.  [3286.  J — There  is  legal  mortgage,  reckoning  from  the 
closing  of  the  inventory,  on  the  property  of  the  surviving  husband 
or  wife,  or  heirs,  who  have  been  invested  by  the  inventory  with  the 
care  of  the  property  of  the  commumty  or  succession,  until  they  are 
relieved  from  their  care  or  a  partition  has  been  made. 

Art.  3319.  [3287.] — ^The  wife  has  a  legal  mortgage  on  the^roperty 
of  Ler  husband  in  the  following  cases: 

1.  For  the  restitution  of  her  dowry,  and  for  the  reinvestment  of 
the  dotal  propeity  sold  by  her  husband,  and  which  she  brought  in 
marriage,  reckoning  from  the  celebration  of  the  marriage. 

2.  For  the  restitution  or  reinvestment  of  dotal  property,  which 
came  to  her  after  the  marriage,  either  by  succession  or  donation  from 
the  day  the  succession  was  opened,  or  the  donation  perfected. 

8.  For  the  restitution  or  reimbursement  of  iier  paraphernal 
property. 

Art.  3320.  [3288] — The  creditor  who  has  a  legal  mortgage, 
except  in  the  case  where  certain  specific  property  is  subjected  to  it^ 
may  exercise  his  right  on  all  the  immovables  belonging  to  his  debtor, 
and  on  such  as  may  subsequently  belong  to  him. 

Section  3. 

(y  Judicial  Mortgages. 

Abt.  3321.  [3289]. — ^The  judicial  mortgage  is  that  resulting  from 
judgment  (whether  these  be  rendered  on  contested  cases  oi>  by 
default,  or  whether  they  be  final  or  provisional),  in  favor  of  tby^ 
person  obtaining  them. 

*  Abt.  3322.  [3290.  j — Tlie  judicial  mortgage  takes  effect  from  the 
day  on  which  the  judgment  is  recorded  in  the  manner  hereafter 
directed. 

Art.  3323.  [3291.] — If  there  be  an  appeal  from  the  judgment  and 
it  is  confirmed,  the  mortgage  relates  back  to  the  day  when  the  judg- 
ment was  recorded. 

Art.  3324.  [3292.] — ^When  on  the  appeal  the  judgment  has  only 
been  reversed  in  part,  the  mortgage  still  exists  for  that  part  which 
has  not  been  altered  or  reversed. 

Art.  3326.  [3293.] — The  awards  of  arbitrators  give  rise  to  a 
mortgage  only  from  the  day  that  the  homologation  has  been 
recorded. 

Art.  3326.  [3294.] — Mortgages  result  from  the  judgment  rendered 
in  other  States  of  the  Union  or  in  foreign  countries,  only  in  so  far  aa 
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fhe  exeontion  has  been  ordered  by  a  tribanal  of  this  State,  in  tkv 
manner  prescribed  by  law. 

Art.  3327.  [3295.] — Judgments  obtained  against  a  person 
deceased  only  bear  a  mortgage  on  the  personal  property  of  the  heir 
from  the  day  on  which  execution  shall  have  issued  against  the  heir 
by  Tirtue  of  such  judgments. 

Art.  3328.  [3296.] — ^The  judicial  mortgage  may  1>&  enforced 
against  all  the  immovables  which  the  debtor  actually  owns  or  may 
subsequently  acquire. 

SEonoir  4 

Of  the  Bank  in  uihich  Mortgages  Stand  wUh  Reqi^a  to  Each  CXmt. 

Abt.  3329.  [3297.] — Among  creditors,  the  mortgage,  whether  con- 
ventional, legal  or  judicial,  has  force  only  from  the  time  of  recording 
it  in  the  manner  hereafter  directed. 

Art.  1^330.  [3299.] — ^The  tutors  of  minors,  and  the  curators  of 
interdicted  and  absent  persons,  as  well  as  husbands,  are  bound  to 
render  public  the  legal  mortgages  with  which  their  property  is 
burdened,  and  for  this  purpose  to  require  that  the  acts,  on  which 
those  mortgages  are  founded,  shall  be  recorded  without  del^  in  the 
office  provided  for  that  purpose. 

Art.  3331.  [3301.1 — ^The  undertutors  of  minors  shall  be  bound 
personally  and  under  the  penalty  of  damages,  to  see  that  the 
records  are  made  without  delay,  of  the  mortgages  incurred  by  the 
tutors  of  those  minors  for  the  fidelity  of  their  administration. 

Art.  3332.  [3304.] — ^In  case  of  neglect  on  the  part  of  husbands, 
tutors,  undertutors  and  curators,  in  causing  to  be  made  the  recording 
ordained  herein,  it  may  be  demanded  by  the  relations  of  the  husband 
or  of  the  wife,  and  by  the  relations  of  the  minor,  interdicted  or 
absent  persons,  or  in  default  of  relations,  by  their  friends. 

It  may  even  be  demanded  by  minors  and  married  women,  without 
any  need  on  the  part  of  the  latter,  of  authority  from  husbands  or 
judges. 

Art.  3333.  [3305.  J — When  bv  the  marriage  contract,  the  parties, 
being  of  age,  shall  agree  that  the  recording  shall  exist  only  on  one 
or  more  immovables  be1ongin|^  to  the  husband,  the  immovables  and 
other  property  not  included  shall  remain  free  and  released  from 
mortgage  for  the  wife's  dowry;  but  it  can  not  be  stipulated  that  no 
recording  shall  be  made. 

Art.  3334.  [3306.]— The  case  shall  be  the  same  with  respect  to 
the  immovable  property  of  the  tutor  of  the  minor,  or  that  of  the 
curator  of  the  interdicted  or  absent  person,  when  the  judge  shall 
have  authorized  them  in  the  manner  prescribed  by  law,  to  hypothe- 
cate a  ^ecific  portion  of  theii*  property  by  way  of  security  for  their 
•  administration,  as  is  provided  in  the  title:  Of  Minors,  their  Tutor- 
ship,  and  Emancijmlion. 

Art.  33311.  [3307.] — In  the  cases  specified  in  the  two  preceding 
articles,  the  hueband,  tutor,  curator,  and  undertutor  need  only 
demand  that  the  inscription  on  record  shall  be  made  for  the  mimoT- 
ables  specially  mortgaged. 
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ART.  8386.  [8808.] — ^If  the  mortgage  has  not  been  restricted  at 
the  time  of  appointing  the  tator  or  curator,  and  if  it  be  notorious 
that  it  exceeds  the  amount  in  which  it  is  necessary  for  him  to  give 
aecuritj,  it  shall,  at  his  request,  be  restricted  to  certain  immoYables 
which  he  shall  point  out.  provided  they  are  thought  sufficient  to 
aflford  a  complete  fjfuarantee. 

Abt.  3337.  [3309.] — This  request  shall  be  made  as  in  opposition 
to  the  undertutor  of  a  minor,  the  nndercurator  of  an  interdicted 
person,  or  curator  ad  hoc  appointed  by  the  court  for  the  absent 
person,  and  the  judge  shall  receive  the  special  mortgage  offered  if 
he  thinks  it  sufficient,  and  with  the  advice  of  the  family  meeting  in 
the  case  of  a  minor  or  person  under  interdiction. 

Abt.  3338.  [3310.] — The  husband,  also,  with  the  consent  of  his 
wife,  if  she  be  of  age«  may  demand  that  the  general  mortgage  on 
all  his  immovables  on  account  of  the  dowry  and  other  claims  enjoy- 
ing the  same  right,  shall  be  restricted  to  the  inmiovables  which  he 
shaU  indicate  and  wnich  he  shall  offer  to  mortgage  specially  for  the 
preservation  of  his  wife's  right 

Abt.  3339.  [3311.  i — The  judge  to  whom  this  demand  is  made 
may  authorize  the  nusband  to  give  this  special  mortgage,  if  he 
thinks  it  sufficient,  with  the  assent  of  five  of  the  nearest  relations 
of  the  wife,  assembled  in  family  meeting. 

Abt.  3340.  [3312.] — ^K  the  wife  be  a  minor,  the  judge  may  still 
grant  the  authority,  provided  it  be  with  the  assent  of  a  family 
meeting  composed  as  in  the  preceding  article,  and  of  a  curator  ad 
hoc  appointed  to  the  wifa 

Abt.  8341.  |3313.] — In  all  cases  where  the  judge  restricts  the 
mortgage  to  certain  immovables,  the  records  or  inscriptions  made  on 
the  other  property  shall  be  erased. 

CHAPTER  2b 

Of  Inscription  of  Mortgages^ 

Section  1. 

Of  the  Mode  and  Effed  of  Becording  Mortgaged^ 

Abt.  8342.  [3314.] — Conventional  mortgage  is  acquired  only  by 
consent  of  the  parties,  and  judicial  and  legal  mortgages  only  by  the 
effect  of  a  judgment  or  by  operation  of  law. 

But  thesa  mortgages  are  only  allowed  to  prejudice  third  persons 
when  they  have  been  publicly  inscribed  on  records  kept  for  that 
porpose  and  in  the  manner  hereafter  directed. 

A!bt.  3343.  [3315.] — By  the  words  third  ptrsons  used  in  the  fore- 
going article,  are  to  be  understood  all  persons  who  are  not  parties  to 
the  act  or  to  the  judgment  on  which  the  mortgage  is  founded. 

Abt.  3344.  [3316.] — Consequently,  neither  the  contracting  parties 
nor  their  heirs,  nor  those  who  were  witnesses  to  the  act  by  which 
the  mortgage  was  stipulated,  can  take  advantage  of  the  non-inscrip- 
tion of  the  mortgage. 

Abt.  3345«  [3317.] — All  mortgages,  whether  conventional,  legal  or 
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Jadicial,  are  required  to  be  recorded  in  the  maimer  hereafter  pro- 
Tided. 

Art.  3346.  [3318.] — The  inscription  of  mortgages  only  binds  the 
property  of  the  debtor,  when  it  has  been  made  in  the  office  of  mort- 
gages for  the  parish  where  the  property  lies. 

If  the  debtor  has  immovable  property  lying  in  more  than  one 
parish,  the  inscription  ought  to  be  made  in  the  office  of  mortgages 
for  each  of  them. 

Art.  3347.  [3319.] — No  mortgage  or  privilege  shall  hereafter 
affect  third  parties,  unless  recorded  m  the  parish  where  the  property 
to  be  affected  is  situated. 

Art.  3348.  Any  person  entitled  to  a  mortgage  or  privilege  on  the 
property  of  another  person,  must  can-«e  the  evidence  of  such  mort- 
gage or  privilege  to  be  recorded  in  the  mortgage  book  of  the  pariah 
where  the  property  is  situated. 

If  the  instrtunent  on  which  the  mortgage  or  privil^e  is  based  be 
an  authentic  act,  a  copy  thereof  shall  be  recorded;  if  it  be  an  act 
under  private  signature,  promissory  note  or  other  written  instru- 
ment, it  must  be  proved  up  and  recorded  in  the  manner  required  far 
acts  under  private  si^atare. 

If  there  be  no  wntten  instrument,  the  person  claiming  the  mort- 
gage or  privilege,  his  agent,  or  some  person  having  knowledge  of  the 
facts,  must  make  affidavit  of  all  the  facts  on  which  such  mortgage  or 
privilege  Is  based,  including  the  amount  of  the  debt  secured  bj  the 
mortgage  or  privilege;  and  this  affidavit  must  be  recorded  in  the 
mortgage  book. 

In  aU  cases  of  special  privileges  the  property  subject  to  sndi 
privileges  must  also  be  de=?cribed. 

Art.  3349.  To  preserve  the  legal  mortgage  or  privilege  existing  in 
favor  of  a  married  woman,  it  shall  be  the  duty  of  such  marned 
woman,  or  any  person  for  her,  to  cause  to  be  recorded  in  the  mort- 
gage book  of  the  parish  where  the  property  is  situated  the  evidence 
of  her  mortgage  or  privilege.  If  such  evidence  be  in  writing,  it 
shall  be  recorded  in  the  manner  required  by  law;  if  it  be  not  in 
*  writing,  then*  a  written  statement,  under  oath,  made  by  the  married 
woman,  her  husband,  or  any  other  person  having  knowledge  of  the 
facts,  setting  forth  the  amount  due  to  the  wife,  and  detailing  all  the 
facts  and  circumstances  on  which  her  claim  is  based,  shall  be  recorded. 

Art.  3350.  Before  fathers  and  mothers,  who  by  law  are  entitled 
I  to  the  usufruct  of  property  belonging  to  their  minor  children,  shall 
be  allowed  to  take  possession  of  such  property  and  enjoy  the  fruits 
and  revenues  thereof,  they  shall  cause  an  inventory  and  appraise- 
ment to  be  made  of  such  property,  and  cause  the  same  to  be  recorded 
in  the  mortgage  book  of  every  parish  in  the  State  where  they  or 
either  of  them  have  immovable  property^ 

Art.  3351.  Whenever  any  person  shall  apply  to  be  TeoogmzeA, 
confirmed  or  appointed  as  tutor,  or  shall  have  been  reconmiended  l^ 
a  family  meeting,  the  judge  shall  order,  and  it  shall  be  the  duty  w 
such  applicant  to  cause  a  true  and  faithful  inventory  to  be  made  of 
the  movable  and  immovable  property,  credits,  deeds  and  papers 
belonging  to  the  minor,  and  to  cause  the  said  property  to  be  -nanA 
by  two  appraisers,  appointed  by  the  judge,  and  diUy  sworn. 
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This  inventory  shall  include  the  property  situated  out  of  the 
parish,  as  well  as  that  within  the  parish  where  the  appointment  is  to 
bd  made. 

After  the  inventory  has  been  completed,  the  judge  shall  fix  the 
amount  of  the  bond  which  the  tutor  is  bound  to  give 

This  bond  must  be  recorded  in  the  mortgage  book  of  the  parish 
in  which  the  tutor  resides,  and  a  certificate  to  that  effect,  signed  by 
the  recorder  of  mortgages,  must  be  presented  to  the  judge  before 
he  can  make  the  appointment^  or  authorize  letters  of  tutorship  to 
be  issued. 

In  the  several  cases  in  which  the  tutor  is  not  required  by  law  to 
give  bondj  it  shall  be  the  duty  of  the  clerk  of  the  district  court  of  ^ 
the  parish  in  which  the  appointment  is  to  be  made  to  furnish  a 
certificate  of  the  amount  of  the  minor's  property,  according  to  the 
inventory  on  file  in  his  office.  This  certificate  must  be  recorded  in 
the  mortgage  book  of  the  parish  in  which  the  tutor  resides;  and  a 
certificate  to  that  efiect,  signed  by  the  recorder  of  mortgages,  must 
be  presented  to  the  judge  before  he  can  make  the  appointment,  or 
authorize  letters  of  tutorship  to  be  issued. 

The  recording  of  the  bond,  or  certificate  of  the  derk,  as  herein 
provided,  shall  operate  as  a  legal  mortgage  in  favor  of  the  minor 
for  the  amount  therein  stated,  on  all  the  immovable  property  of  the 
tutor. 

The  tutor  shall,  within  thirty  days  after  his  appointment,  cause 
such  bond  or  certificate  to  be  inscribed  in  the  mortgage  book 
of  every  other  parish  in  the  State  in  which  he  owns  immovable 
property. 

It  shall  be  the  duty  of  the  undertutor  to  see  that  these  inscrip- 
tions are  made  acc')rding  to  law. 

Art.  3352.  The  tutor's  bond,  or  the  clerk's  certificate,  as  the  case 
may  be,  recorded  as  provided  in  the  preceding  article,  to  preserve  ^ 
the  mortgage  against  the  natural  tutrix,  shall  operate  as  a  mortgage 
on  the  property,  present  and  future,  of  the  new  husband  in  favor  of 
the  minor*  children  of  a  previous  marriage,  when  his  wife  has  not 
been  continued  in  the  tutorship.  . 

Art.  3353.  When  immovable  property  has  been  adjudicated 
to  the  father  or  mother  of  a  minor,  the  act  of  adjudication  must 
be  recorded  in  the  mortgage  book  of  the  parish  where  the  property 
is  situated. 

Art.  3354  Before  any  person  shall  be  appointed  curator  of  a 
person  interdicted  or  absent,  the  bond  required  to  be  given  in  order 
to  obtain  the  appointment  must  be  recorded  in  the  manner  required 
for  tutor's  bonds  in  article  3351,  and  a  relation  or  friend  of  such 
person  may  cause  such  bond  to  be  recorded. 

Art.  3355.  To  preserve  the  legal  mortgage  against  a  person  who, 
without  having  been  appointed  tutor  of  a  minor,  or  curator  of  an 
interdicted  or  absent  person,  interferes  in  the  administration  of  the 

Eropertv  of  such  minor,  interdicted  or  absent  person,  it  shall  be 
kwful  lor  any  person  to  record  in  the  mortgage  book  of  the  parish 
where  such  intermeddler  resides,  and  also  in  any  parish  where  be  has 
immovable  property,  the  inventory,  if  there  be  any,  of  the  property 
51 
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bdoDging  to  each  minor,  interdicted  or  absent  person,  or  other 
written  evidence  of  such  property;  and  if  there  be  no  written 
evidence  thereof,  a  statement  nnder  oath  of  its  value.  In  all  casea^ 
the  person  making  the  above  record  must  state  on  oath  the  name  of 
the  intermeddler,  and  that  he  has  actually  interfered  in  the  adminis- 
tration of  the  property  belonging  to  such  minor,  interdicted  or 
absent  person.  All  expenses  incurred  shall  be  paid  by  such  minor, 
interdicted  or  absent  person. 

Art.  3356.  To  preserve  the  legal  mortgage  against  the  surviving 
husband  or  wiie,  or  heirs,  who  have  been  invested  by  the  inventory 
with  the  care  of  the  property  belonging  to  the  community  or  succes- 
sion, a  certificate  from  the  clerk  of  the  court  having  jurisdiction, 
setting  forth  the  amount  of  the  inventory,  shall  be  recorded  in  the 
mortgage  book  of  the  parish  in  which  such  party  invested  with  the 
care  of  the  property  is  domiciled.  The  clerk  who  grants  the  certi- 
ficate must  have  it  recorded.  Any  person  may  legally  caubO  such 
record  to  be  made. 

Abt.  3357.  The  recording  of  the  instruments  mentioned  in  the 
nine  preceding  articles,  shall  have  the  effect  oi  preserving  the  mort- 
gage or  privilege;  but  they  shall  in  no  manner  be  evidence  of  the 
validity  of  the  debt  or  claim,  other  than  the  law  may  award  to  acts 
of  the  kind  when  unrecorded. 

Abt.  3358.  [3321.] — The  creditors,  whose  inscriptions  have  been 
made  on  the  same  day,  possess  a  concurrent  mortgage,  and  no  dis- 
tinction is  made  between  the  inscription  made  in  the  morning  and 
that  made  in  the  evening,  even  although  the  recording  officer  may 
have  noted  the  difference. 

Art.  3359.  [3323.] — Mortgages  given  and  inscribed  within  three 
months  previous  to  the  failure  of  the  debtor,  shall  be  declared  nnll, 
as  presumed  to  be  given  in  fraud  of  other  creditors,  unless  the  per- 
son in  whose  favor  the  mortgage  was  granted  shall  prove  that  he 
paid,  in  obtaining  it,  a  real  and  effective  value  at  the  moment  of  the 
contract. 

Abt.  3360.  [3^24.] — The  wgrd  fraud  used  in  the  foregoing  article 
means  any  unfair  preference  which  the  debtor  may  give  to  one  of 
his  creditors  over  the  others,  by  selling  or  mortgaging  to  him  a  por- 
tion of  his  property  for  a  debt  existing  before  tiie  contract. 

Akt.  3361.  [3325.] — The  inscription  of  a  judgment  obtained 
against  a  debtor  within  ten  days  preceding  his  failure,  shall  have  no 
eSect  against  the  other  creditors  of  the  debtor,  if  it  appears,  from 
the  time  at  which  the  suit  was  commenced,  and  the  manner  in 
which  it  was  conducted,  that  the  debtor  intended  to  favor  the  plain- 
tiff, either  by  consenting  that  judgment  should  be  rendered  against 
him  without  the  usual  delays,  or  by  not  making  a  defense,  or  bj 
confessing  judgment  when  the  cause  admitted  of  contest 

Abt.  3362.  [3826.] — ^An  inscription  made  after  the  failure  or  IMBI 
the  day  preceding  it,  shall  have  uo  effect  whatever  against  oth^ 
creditors. 

Abt.  3363.  [o327.] — ^If  a  succession,  which  is  administered  hf  m 
curator  or  beneficiary  heir,  is  not  sufficient  to  satisfy  tUe  creditoi% 
an  inscription  made  by  one  of  them  after  it  is  opened  shall  have 
effect  against  the  others. 
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Abt.  3364.  [3328.] — Every  notary  who  shall  pass  an  act  of  sale, 
mortgage  or  donation  of  an  immovable,  shall,  be  boand  to  obtain 
from  the  office  of  mortgages  of  the  place  where  the  immovable  is 
situated,  a  certificate  dedaring  the  privileges  or  mortgages  which 
mav  be  inscribed  oa  the  object  of  the  coDtract,  and  to  mention  them 
in  his  act,  under  penalty  of  damages  towards  the  party  who  may 
suffer  by  his  neglect  in  that  respect 

Abt.  3365.  [3329.] — ^If  a  person  who  has  given  a  mortgage  on  his 
property,  takes  advantage  of  the  neglect  to  register  the  mortgage, 
and  engages  the  same  property  afterwards  to  another  person  with- 
out informing  him  of  the  first  mortgage,  he  shall  be  considered 
^ilty  of  fraud,  and  shall  be  subject  to  such  damages  towards  tho 
party  suffering  thereby  as  the  nature  of  the  case  may  require. 

Abt.  3366.  [3330.] — ^To  obtain  an  inscription  of  a  public  act  or 
judgment,  the  creditor,  either  in  person,  or  by  an  agent,  shall  present 
an  authentic  copy  of  the  act  or  judgment  to  be  recorded,  to  the 
register  of  mortgages  of  the  place  where  the  inscription  is  to  be 
made. 

Art.  3367.  [3331.] — I!  it  be  an  act  under  private  signature  bear« 
ing  a  mortgage,  the  creditor  can  only  have  it  registered  when  it  has 
been  acknowledged  by  the  mortgagor,  or  proved  by  the  oath  of  one 
of  the  subscribing  witnesses,  unless  the  register  be  acquainted  with 
the  signature  of  the  parties,  and  shall  agree,  on  his  own  responsi- 
bility, to  make  the  inscription,  on  the  original  act  being  presented 
to  him. 

Art.  3368.  [3332.] — The  inscription  of  acts  on  which  privileges 
are  founded,  when  they  are  subjected  to  this  formality,  as  also  dona- 
tions, shall  be  made  in  the  same  manner  as  that  of  mortgages. 

Abt.  3369.  [3333.] — ^The  registry  preserves  the  evidence  of  mort- 
gages and  privileges  during  ten  years,  reckoning  from  the  day  of  its 
date;  its  effect  ceases,  even  against  the  contracting  parties,  if  the 
inscri^  tions  have  not  been  renewed  before  the  expiration  of  this 
time,  in  the  manner  in  which  they  were  first  made. 

But  this  rules  does  not  obtain  with  regard  to  the  mortgages  to 
which  husbands  are  subjected  for  the  dowry  and  other  claims  of 
vdves,  and  tutors  and  curators  towards  minors,  interdicted  and 
absent  persons,  whose  estates  they  administer. 

The  reinscription  of  mortgages  is  also  dispensed  with  in  certain 
oases  provided  for  by  special  laws. 

Abt.  3370.  [3334] — It  shall  be  the  duty  of  notaries,  and  other 
public  officers  acting  as  such,  to  cause  to  be  recorded  without  delay 
all  acts  creating  mortgages,  which  shall  be  executed  by  them, 
whether  such  mortgages  be  conventional  or  legal. 

It  shall  also  be  the  duty  of  judges  to  cause  to  be  recorded  all  legal 
mortgages  resulting  from  appointments  made  by  them  of  tutors  of 
minors  or  of  curators  of  interdicted  persons  or  absentees;  and  in 
default  thereof  such  notaries  or  judges  shall  be  liable  to  an  action 
in  damages,  and  even  to  be  removed  from  office,  as  the  case  may  be» 
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Sbotion  2. 
Qf  the  Erasure  of  Mortgagee. 

Abt.  3371.  [3335.] — Inscriptions  of  mortgages  and  privileges  vte 
erased  by  the  consent  of  the  parties  interested  and  having  capacify 
for  that  purpose;  this  consent  to  be  evidenced  by  a  release,  or  by  a 
receipt  given  on  the  records  of  the  court  rendering  the  judgment 
on  which  ihe  mortgage  is  founded. 

Abt.  3372.  [3336.1 — ^Inscriptions  of  mortgages  and  privil^es  may 
be  also  erased  by  virtue  of  a  judgment  ordering  such  erasure,  in 
one  of  the  cases  hereafter  enumerated. 

Abt.  3373.  [3337.] — ^This  erasure  shall  be  made  on  a  presenta- 
tion of  the  acts,  receipts  and  judgments  vrhich  operate  a  release  of 
the  mortgages  and  privileges  to  be  erased,  in  the  same  manner  aa 
directed  for  their  inscription. 

Art.  3374.  The  recorder  of  mortgages  for  the  parish  of  Orleans, 
and  the  parish  recorders  of  the  several  parishes  of  the  State,  are 
authorized  and  required  to  cancel  from  their  records  any  mortgage 
for  which  a  release  may  have  been  granted  by  an  authentic  act,  upon 
the  mere  presentation  of  the  certiftcate  of  the  notary  public  before 
whom  such  act  was  executed,  or  of  his  successor  in  office,  stating 
by  said  act  a  release  was  granted  and  the  erasure  allowed;  this 
certificate  shall  be  filed  in  the  office  of  the  recorder  of  mortgages 
where  such  cancelling  is  asked  for. 

Art.  3375.  [3338.] — ^If  the  release  has  been  given  by  an  act  under 
private  signature,  the  erasure  shall  only  take  place  when  it  has  been 
acknowledged  by  the  mortgagor,  or  proved  by  the  oath  of  one  of 
the  subscribing  witnesses,  imless  the  register  be  acquainted  with  the 
signature  of  the  party  who  has  subscribed  the  act,  and  shall  agree, 
on  his  own  responsibility,  to  make  the  erasure  on  the  presentation 
of  the  original. 

Akt.  3376.  [3339.]— He  who  shall  have  subscribed  in  favor  <rf 
another,  an  act  bearing  a  mortgage  or  privilege,  to  secure  the  pay- 
ment of  a  debt  or  the  execution  of  an  obligation,  may,  on  the  pay- 
ment of  the  debt  or  performance  of  the  obligation,  require  of  the 
creditor  a  release  of  the  mortgage  or  privilege,  provided  he  will 
defray  the  expense  of  the  act  which  it  may  be  necessary  to  prepare 
for  this  purpose;  and  if  the  creditor  refuse  to  grant  this  release,  the 
other  party  shall  have  an  action  to  compel  him  to  grant  it,  and  he 
shall  be  condemned  to  pay  the  costs. 

Art.  3377.  [3340  J— If  the  debt  for  which  a  mortgage  has  been 
granted,  or  for  whicb  there  exists  a  privilege,  is  payable  at  several 
terms,  the  debtor  may,  on  the  payment  of  each  installment,  require 
a  release  from  the  creditor  of  the  mortgage  or  privilege,  in  relation 
to  the  installments  thus  paid,  on  the  terms  prescribed  in  the  to** 
going  article. 

Art.  3378.  [3341,] — ^But  in  the  case  supposed  in  the  preoedin^ 
article,  and  in  all  others  where  partial  releases  are  given,  tl» 
mortgage  or  privilege  shall  only  be  finally  erased  on  pavment  of 
the  last  installment  of  the  debt,  to  insure  whi  h  payment  uie  wboto 
property  burdened  shal  always  remain  bound,  until  the  oompM^ 
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diBoharge  of  the  debt  together  with  the  interest  and  ooflts  that  may 
have  acoraed. 

Abt.  3379.  [8342.] — 11  a  debtor  who  had  given  a  mortgage  to  his 
creditor  on  a  certain  portion  of  bis  property,  or  who  had  subscribed 
in  his  fayor  an  act  importing  a  privilege,  has  neglected,  on  paying 
the  debt,  which  gave  rise  to  the  privilege  or  mortgage,  to  obtain  the 
release  of  it,  and  if  the  creditor  should  afterwards  absent  himself 
from  the  State,  leaving  behind  no  representative  or  attorney,  he 
may  obtain  a  decree  for  his  release  from  any  competent  judge  of  the 
creditor's  last  place  of  residance,  by  pro\ing  to  the  judge,  either  by 
testimony  in  writing  or  by  sufficient  oral  testimony,  according  to 
the  nature  and  amount  of  the  debt,  that  it  has  been  fully  discharged. 

Abt.  3380.  [3343.] — ^When  such  a  demand  shall  be  made  before 
a  judge  of  the  last  place  of  residence  of  the  absent  creditor,  he 
shall  direct  that  such  creditor  be  cited  by  notices  posted  up  at  the 
usual  places,  and  shall  appoint  a  perso.  to  represent  the  absent 
creditor  in  the  case. 

Art.  3381.  [3344.] — ^When  a  petson,  who  has  obtained  a  judgment 
on  which  an  appeal  Ues,  has  had  it  recorded,  if  this  judgment  is  after- 
wards reversed  or  confirmed  in  part  only,  the  party  against  whom 
the  inscription  had  been  made,  may,  on  motion  before  the  judge 
who  rendered  the  judgment,  after  due  notice  to  the  other  party, 
obtain  an  order  for  the  erasure  or  reduction  of  the  inscription,  as 
the  case  may  require;  and  if  it  be  a  case  for  erasure,  it  shall  be 
made  at  the  ejcpense  of  the  party  making  the  inscription. 

Art.  3382.  [3345.] — If  a  debtor,  who  has  granted  a  mortgage,  or 
signed  an  act  from  which  there  results  a  privilege,  has  given  notes 

Eayable  to  order  and  duly  paraphed  as  hereafter  directed,  each 
older  of  such  notes  may,  on  their  bei*jg  paid,  raise  the  mortgage 
or  release  the  privilege,  to  the  amount  of  the  note  or  notes  thus 
paid,  of  which  he  was  the  bearer. 

Art.  3383.  [3346.] — Even  the  drawer  of  these  notes  may,  if  he 
has  paid  any  of  them  in  bank  or  in  the  holder's  hands,  obtain  from 
the  notary  who  paraphed  them  as  hereafter  directed,  a  certificate  by 
which  the  said  notary  shall  declare  that  the  note  or  notes  were 
secured  by  an  act  importing  a  mortgage  or  privilege,  which  was 
passed  before  him,  mentioning  the  date  of  the  act,  the  name  of  the 
contracting  parties,  and  the  objects  which  were  subjected  to  the 
mortgage  or  privilege;  and  the  register  of  mortgages  shall,  on 
the  presentation  of  this  certificate,  raise  the  mortgages,  according 
to  the  amount  of  the  notes  mentioned  in  the  certificate,  either 
partially,  or  entirely,  as  hereafter  directed. 

Art.  3384.  [ii347.1 — ^Every  notary  before  whom  an  act  shall  have 
been  passed,  by  which  notes  to  order  have  been  given  for  the  pay- 
ment of  a  debt  bearing  a  privilege  or  mortgage,  shall  attest  eadi  of 
the  notes  by  putting  his  name  on  them,  mentioning  the  date  of  the 
act  from  which  the  privilege  or  mortgage  is  derived,  under  the 
penalty  of  damages. 

Art.  3385.  [3348.] — ^The  recorr'er,  'o  whom  partial  releases  shall 
be  presented  resulting  fi*om  paymenut  made  on  a  debt  bearing  a 
privilege  or  mortQr»<^e,  shall  make  mention  of  these  partial  releases 
on  the  margin  of  the  r  cord  of  the  act  by  which  the  privilege  or 
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mortgage  is  fleenred,  bnt  he  sbaU  not  erase  ft  entirely,  oniil  tto 
whole  debt»  for  whioh  it  was  given,  shall  haye  been  discharged. 

0/  Mortgages, 

SsonoK  8v 

Of  (he  Office  of  Mortgages  and  of  the  Duties  of  Becordere. 

Art.  3386.  [2349.] — ^Thero  is  established  in  each  parish  an  ofiioe 
for  the  recording  of  mortgages,  privileges  and  donations. 

Abt.  3387.  [3350.]— This  office  is  kept  in  the  parish  of  Orleans  hf 
a  particular  officer,  called  the  recorder  of  mortgages. 

Out  of  the  parish  of  Orleans,  the  duties  of  this  recorder  are  pav 
formed  by  the  different  parish  recorders,  within  the  limits  of  tneir 
respective  parisbe& 

Art.  3388.  [3351.] — The  recorder  of  mortgages  for  the  parish  of 
Orleans  has  his  office  in  the  city  of  New  Orleans^  and  must  keep  two 
registers: 

The  first,  to  record  all  acts  from  which  there  results  a  con?eik- 
tional,* judicial  or  legal  mortgage,  or  privilege; 

And  the  second,  to  record  fdl  donations  which  have  to  undergo 
that  formality. 

Abt.  3389.  [3352.] — ^These  registers  shall  be  numbered  at  each 
page  and  si^ed  ne  varietur  on  the  first  and  last  page,  by  one  of  the 
judges  or  a  justice  of  the  peace  for  the  parish  of  Orleans. 

Abt.  8390.  [3353.]— The  parish  recorders  must  keep  the  same 
number  of  registers  as  the  recorder  of  mortc^ges  for  the  parish  (u 
Orleans,  and  shall  number  their  pages,  and  have  them  signed  fid 
varietur  on  the  first  and  last  page  by  the  parish  judge  of  their  parish 
or  two  justices  of  the  peace  for  their  parish. 

Abt.  3391.  [3354.] — Besides  the  registers  above  mentioned,  tbe 
recorder  of  mortgages,  and  the  parish  recorders  performing  the 
same  duties  in  the  different  parishes,  shall  keep  a  separate  register, 
in  which  they  shall  set  down  from  day  to  day,  and  according  to  their 
date,  the  title  of  the  dillerent  acts  transmitted  to  them  to  be 
recorded,  for  the  pmpose  of  establishing  with  exactness  the  time  of 
such  transmission. 

This  register  shall  be  open  to  the  inspection  of  all  persons  who 
may  wish  to  examine  it,  during  the  hours  at  which  the  office  is  kepi 
open,  but  it  can  not  be  removed. 

Art.  3392.  [3356.] — In  no  case  can  the  recorder  of  mortgage* 
and  the  parish  recorders  fulfilliog  the  same  duties,  refuse  or  delay 
the  recording  of  tlie  acts  which  are  presented  to  them  for  that  pur* 
pot<e,  or  the  delivei  j  ol  the  certificates  whicn  are  required  of  thenv 
as  hereafter  stated. 

Abt.  3393.  [3356.]— Tliese  officers  shall  record  on  their  register 
the  acts  -which  are  presented  to  them,  in  the  order  pf  their  date,  and 
without  leaving  any  intervals  or  black  space  between  them;  and 
they  are  bound  also  to  deliver  to  all  persons  who  may  demand  thenu 
a  certificate  of  the  mortgages,  privileges  or  donations^  whidi  th^ 
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may  have  thus  recorded;  if  there  be  nonei  i^  eir  certificate  shall 
declare  that  fact 

AsT.  8894.  [3857.] — ^The  xyster  of  mortgagee  and  the  parish 
recorders  performing  the  same  duty,  are  answerable  lor  injury 
resulting: 

1.  From  omitting  to  record  sach  acts  as  are  directed  to  be 
recorded  in  their  ofiica 

2.  From  omitting  to  mention  in  their  certificates  one  or  several 
acts  existing  on  their  registers,  unless  in  this  latter  case  the  error 
proceeds  from  a  want  of  exactness  in  the  description,  wiiich  can  not 
be  imputed  to  them. 

A^.  8895.  [3858.] — ^The  register  of  mortgages  for  the  parish  of 
Orleans  shall  lomish  to  the  Governor  of  the  State  one  or  more  sore- 
ties  to  the  amount  of  forty  thousand  dollars,  for  the  faithful 
ezecUiion  of  the  duties  required  of  him  by  law,  and  for  the  payment 
of  such  damages  as  may  be  sustained  by  his  failure  to  discharge 
such  duties. 

Abt.  8396.  [8859] — ^The  fees,  to  which  the  register  of  mortgages 
and  the  parish  recorders  performing  the  same  duty  are  entitled  for 
recording  acts  delivered  to  them  and  giving  ceruficates,  ace  regu- 
lated by  special  laws. 

GHAPTEB8. 

Q^  the  EfftcU  of  Mortgages  and  I^nvUeges, 

Section  L 
<y  the  Effects  of  Mortgages  and  PnvUeges  with  Begard  to  (he  Dd^tor 

Abt.  8397.  [3360.]— The  mortgage  has  the  following  effects: 

1.  That  the  debtor  can  not  sell,  engap^e  or  mortgage  the  same 
property  to  other  persons,  to  the  prejudice  of  the  mortgage  wliich 
IB  already  made  to  another  creditor. 

2.  That  if  the  mortgaged  thing  goes  out  of  the  debtor's  hands, 
the  creditor  may  follow  it  in  whatever  hands  it  may  have  passed,  in 
so  much  that  the  third  possessor  of  it  is  obliged,  either  to  pay  the 
debt  for  which  the  thing  is  mortgaged  or  to  relinquish  it  to  be  sold, 
that  the  creditor  may  be  paid  out  of  the  proceeds  thereof! 

3.  That  the  mortgagee  has  the  benefit  of  being  preferred  to  the 
mere  chirographic  or  personal  creditors,  and  even  to  the  other 
mortgagees  who  are  posteirior  to  him  iu  the  date  of  the  registry  of 
their  mortgages. 

Abt.  3393.  [3Sfil.] — ^The  mode  of  proceeding  when  the  thing 
mortgaged  is  in  the  debtor's  possession,  and  aiso  when  it  ^r  in  the 
bands  of  a  third  person,  is  proscribed  in  the  Ck>de  of  Piuvawc 
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Sbotik^n  2. 

Of  the  Effect  of  Mortgages  against   Third  Possessors,   and  of  Urn 

JHypothecaty  Actum. 

Art.  3399.  [3362.] — ^The  creditors  who  have  either  a  privil'^ge  or 
mortgage  on  immovables,  may  pursue  their  claims  on  them  into 
whatever  hands  they  may  happen  to  pass,  to  be  paid  out  of  their 
proceeds  according  to  their  rank,  provided  that  their  titles  have 
been  registered  according  to  law. 

Art.  3400.  [33G3.] — The  third  possessor  of  the  immovable  prop- 
erty mortgaged,  is  bound  either  to  discharge  the  principal,  together 
with  all  interest  of  the  debt  for  which  the  property  was  mortgaged, 
to  whatever  sum  they  may  amount,  or  to  relinquish  the  proper^ 
without  any  reservation. 

Art.  3401.  [3364  ] — ^In  cise  the  third  possessor  fails  to  comply 
with  either  of  these  obligations,  every  mortgage  or  privileged  creditor 
is  entitled  to  cause  the  immovable  mortgaged  or  subject  to  privilege 
to  be  sold,  if,  thirty  days  after  amicable  demand  of  payment  from  the 
debtor,  the  debt  has  not  been  discharged. 

Art.  3402.  [3365.] — ^The  creditor  who  shall  institute  this  action 
against  a  third  possessor,  must  make  oath,  at  the  foot  of  his  petition, 
that  the  debt  for  which  he  prays  the  seizure  of  the  thing  on  which 
he  has  a  mortgage  or  privilege  is  really  due  to  him,  and  that  he  has 
demanded  payment  of  it  without  success,  thirty  days  before  he 
presents  his  petition. 

Art.  3403.  [3366.] — The  third  possessor  who  is  not  personally 
liable  for  the  debt,  may,  notwithstanding,  within  ten  days  from  his 
being  served  with  an  order  of  seizure,  oppose  the  sale  of  the  prop- 
erty mortgaged  which  is  in  his  possession,  if  he  has  good  caase  to 
show  in  support  of  such  opposition,  as  that  the  mortgage  has  not 
been  registered,  or  other  plea,  or  if  there  is  other  property  mort- 
gaged for  the  same  debt  within  the  possession  of  the  principal  debtor 
or  debtors,  in  which  last  case  the  possessor  may  demand  that  his 
property  be  previously  discussed,  in  the  form  directed  under  the 
title:  Of  Suretyship;  and  during  the  discnssion  the  sale  of  the  prop- 
erty mortaged,  and  in  the 'possession  of  the  third  person,  shall  is 
BUi^pended. 

Art.  3404  [3367.] — ^The  plea  of  discussion  can  not  be  opposed  to 
the  creditors,  who  have  either  a  privilege  or  a  special  mortgage  on 
the  property  found  in  the  possession  of  a  third  person. 

Art.  3405.  [3368.] — ^The  third  possessor  who  wishes  to  avoid  the 
action  of  mortgage,  m»y,  before  or  after  the  order  of  seizure,  declare 
that  he  relinquishes  the  property  affected  by  the  mortgage,  and  ci 
which  he  has  possession. 

This  relinquishment  may  be  made  by  all  third  possessors,  who  ai« 
Dot  personally  bound  for  the  debt  and  who  are  capable  of  alienating; 
and  it  does  not  deprive  them,  before  the  sale,  of  the  right  of  retaking 
tihe  property  mortgaged,  which  was  in  their  possession,  on  diaohaiging 
the  debt,  together  with  the  interest  and  costs. 

Art.  3106.  [3369.]~Tbe  act  of  relinquishment  shall  be  euwM 
before  a  notary  public  in  the  presence  of  two  witnesses,  and  notliod 


OF  MOBTQAQEa.  400 

to  the  creditor  or  creditors  who  have  brought  the  hypothecary 
action. 

On  the  petition  of  the  first  of  the  interested  persons  who  sues,  a 
corator  is  appointed  to  the  property  relinqaished,  and  under  lii'n^ 
the  sale  of  the  property  is  conducted  in  the  manner  prescribed  by 
law. 

Abt.  8401  f3B70.] — The  deteriorations,  which  pvoceed  from  the 
deed  or  neglecD  of  the  third  possessor  to  the  prejudice  of  the  cred- 
itors who  have  a  privilege  or  a  mortgage,  give  rise  against  the 
former  to  an  action  of  indemnification;  but  he  can  claim  for  his 
expenses  and  improyements  only  to  the  amount  of  the  increased 
Talae  which  is  the  result  of  the  improyements  made. 

Abt.  3408.  [3371  ] — ^The  fruits  or  income  of  the  property  mort- 
gaged are  due  by  the  third  possessor,  only  from  the  time  when  the 
notification  of  the  order  of  seizure  was  served  on  him:  and  in  case 
of  the  discontinuance  of  the  suit  during  one  year,  only  from  the  day 
when  a  new  notification  of  the  order  of  seizure  shall  be  served  on 
him. 

Art.  3409.  [3372.] — ^The  servitudes  and  incorporeal  rights  which 
the  third  possessor  iield  on  the  property  before  his  possession  of  it, 
are  renewed  after  his  relinquisnment,  or  after  the  sale  nnder  execu- 
tion  made  upon  him.  His  own  creditors*  after  those  who  held  their 
titles  under  the  preceding  proprietors,  exercise  their  rights  of  mort- 
gage in  their  order  on  the  property  relinquished  or  sold  at  auction. 

Abt.  3410.  [3373.] — The  third  possessor  who  has  either  discnarged 
the  mortgage  debt,  or  relinquished  the  property  mortgaged  or 
suffered  it  to  be  sold  under,  execution,  has,  according  to  law,  an 
action  of  warranty  against  the  principal  debtor. 

CHAPTEB4. 

Eov)  Mortgages  Expire  cr  are  ExHnguiahecL 

» 

Abt.  3411.  [3374.] — Mortgages  are  extinguished: 

1.  By  the  extinction  of  the  thing  mortgaged. 

2.  By  the  creditor  acquiring  the  ownership  of  the  thing  mortgaged. 

3.  By  the  extinction  of  the  mortgagor's  right 

4.  By  the  extinction  of  the  debt,  for  which  the  mortgage  was 
given. 

5.  By  the  creditor  renouncing  the  mortgage, 

6.  By  prescription. 
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TITLE  XXni. 


OF  OCCUPANCr,  POSSESSION  AND  FRESCRIPTIOS. 


OHAFTEB  1. 
Cff  Occupancy. 

Abt.  8412.  [3375.] — Occupancy  is  a  mode  of  acquiricg  properlj 
by  which  a  thing  which  belongs  to  nobody,  becomes  the  property  (2 
the  person  who  took  possession  of  it,  with  the  intention  of  acqninng 
A  right  of  ownership  upon  it 

Art.  3413.  [3876.J— It  follows  from  the  above  definition  thit 
occupancy  can  only  be  a  lawful  mode  of  acquiring  property,  when 
the  thing  in  occupancy  has  no  owner,  aod  when  it  is  of  a  nature 
which  admits  of  its  being  taken  possession  of,  and  when  it  is 
retained  by  the  acquirer  with  the  intention  of  keeping  it  as  his  own 
property. 

Art.  3414.  [3377.1 — Biere  are  five  ways  of  acquiring  property  bj 
occupancy,  to  wit: 

By  hunting. 

By  fowling. 

By  fishing. 

By  finding  (that  is,  by  discovering  precious  stones  on  the  sea 
shore,  or  th'ings  abandoned,  or  a  treasure.) 

By  captures  from  the  enemy. 

Art.  3415.  [3378.] — Wild  beasts,  birds  and  all  the  animals  whidi 
are  bred  in  the  sea,  the  air,  or  upon  the  earth,  do,  as  soon  as  they 
are  taken,  become  instantly  by  the  law  of  nations,  the  property  of 
the  captor;  for  it  is  agreeable  to  natural  reason  that  those  things 
which  have  no  owner,  shall  become  the  property  of  the  first  occu- 
pant 

And  it  is  not  material  whether  they  are  taken  by  a  man  upon  his 
own  ground  or  upon  the  ground  of  another.  But  the  proprietor  ci 
a  tract  of  land  may  forbid  any  person  from  entering  it  for  the  pur- 
pose of  hunting  thereon. 

Wild  beasts  are  thooe  which  enjoy  their  natural  liberty,  and  go 
wherever  they  please. 

Abt.  3416.  [3379.] — ^Wild  beasts  and  fowls  when  taken,  are 
esteemed  to  be  the  property  of  the  captor  as  long  an  they  continue 
in  his  possession,  but  when  they  have  once  escaped  and  recovered 
their  natural  hberty,  the  right  of  the  captor  ceases,  and  they  become 
the  property  of  the  first  who  seizes  them ;  and  they  are  understood 
to  have  recovered  their  natural  liberty,  if  they  have  run  or  flown  ool 
of  sight,  and  even  if  they  are  not  out  of  sight,  when  it  happens  that 
they  can  not,  without  difficulty,  be  pursued  and  retaken. 

Akt.  3417.  [3380.] — ^Peacocks  and  pigeons  are  considered  as  wild 
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fowls,  though  after  every  flight  it  is  their  cnstom  to  retnm;  and 
with  regard  to  these  animals  which  go  and  return  customarily,  the 
rale  to  be  observed  is,  that  they  are  understood  to  be  yours  as  long 
as  they  retain  the  habit  of  returning;  but  if  this  habit  ceases,  they 
cease  to  be  yonrs,  and  will  again  become  the  property  of  them  who 
take  them.  And  these  animals  are  considered  to  have  lost  the  habit 
of  returning  when  they  have  ceased  to  return  for  a  certain  time. 

Art.  3418.  [3381.] — It  is  not  lawful  to  kill  peacocks  and  pigeons 
belonging  to  another,  when  they  shall  be  feeding  in  the  fields,  unless 
they  shall  commit  depredations;  it  shall  likewise  be  unlawful  to  set 
traps  for  the  purpose  of  catching  them,  under  the  penalty  of  dam- 
ages, which  shall  be  recoverable  by  the  owner. 

Art.  3419.  [3382.] — Chickens,  turkeys,  geese,  ducks  and  other 
domestic  animals,  shall  not  be  considers  d  wild  animals,  though  there 
are  species  of  these  animals  which  exist  in  a  state  of  natural  liberty. 

Therefore,  if  the  geese  or  fowls  of  any  body  should  take  flighty 
they  are  nevertheless  reckoned  to  belong  to  him,  in  whatever  place 
they  are  found,  although  he  shall  have  lost  sight  of  them;  and 
whoever  detains  such  animals  with  the  intention  to  make  them  his, 
is  understood  to  commit  a  theft. 

Art.  3420.  [3383.  J — ^Those  who  discover  or  who  find  precioua 
stones,  pearls  and  oiher  things  o^  that  kmd,  on  the  sea  fehore  or 
other  places  where  it  is  lawlul  to  search  for  and  take  them,  become 
masters  of  them. 

Art.  3421.  [3384  J — He  who  finds  a  thing  which  is  abandoned; 
that  is,  which  its  owner  has  let  with  the  intention  not  to  keep  it  any 
longer,  becomes  master  of  it  in  the  same  manner  as  if  it  had  never 
belonged  to  any  body. 

Art.  3422.  [3385.] — ^If  he,  who  has  found  a  movable  thing  that 
was  lost,  having  caused  it  to  be  published  in  newspapers,  and  having 
done  all  that  was  possible  to  find  out  the  true  owner,  can  not  leam 
who  he  is,  ne  remains  master  of  it  till  he,  who  was  the  proper  cwnor, 
appears  and  proves  his  nght;  hot  if  it  be  not  claimed  w]!ihiii  lea 
Tears,  the  thing  becomes  his  property,  and  he  may  dispoae  of  it  at 
his  vnll. 

Art.  3423.  [3386.] — Although  a  treasure  be  not  of  the  number  of 
the  things  which  are  lost  or  abaudoned,  or  which  never  belonged  to 
any  body,  yet  he  who  fipds  it  on  his  own  land,  or  on  land  belonging 
to  nobody,  acquires  the  entire  ownership  of  it;  and  should  such 
treasure  be  found  on  the  land  of  another,  one-half  of  it  shall  belong 
to  the  finder  and  the  other  half  to  the  owner  of  the  soil 

A  trtaaure  is  a  thing  hidden  or  buried  in  the  earth,  on  which  no 
one  can  prove  his  property,  and  which  is  discovered  by  chanca 

Art.  3424.  [3387.] — We  must  not  reckon  in  the  number  of  things- 
abandoned  those  which  one  has  lost,  nor  those  which  are  thrown 
into  the  sea  in  peril  of  shipwreck  to  ^ave  the  vessel,  nor  those  which 
are  lost  in  a  shipwreck.  For  although  the  owners  of  such  things 
lose  the  possession  of  them,  yet^  they  retain  the  ownership  and  the 
right  to  recover  them.  Therefore,  those  who  find  things  of  this 
Idnd  can  not  make  themselves  masters  of  them,  but  are  obliged  to 
restore  them  to  their  lawful  owners,  in  the  manner  provided  for  by 
{he  special  laws  made  on  that  subject 
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Art.  3425.  [3888.] — ^The  maimer  of  acquiring  property  captnred 
from  an  enemy  in  time  of  war,  is  regulated  by  the  law  of  national 
and  with  respect  to  prizes  made  at  sea^  by  laws  which  are  genecal 
tiiroughout  the  Union. 

CHAFTEB2. 
Cf  Possession, 

Abt.  3426.  [3389.] — Possession  is  the  detention  or  enjoyment  of 
a  thing,  which  we  hold  or  exercise  l)y  ourselves,  or  by  another  who 
keeps  or  exercises  it  m  our  name. 

Art.  3427.  [3390.] — There  are  two  species  ot  possession,  natnral 
and  civiL 

Art.  3428.  [3391.] — Natural  possession  is  that  by  which  a  maa 
detains  a  thing  corporeally,  as  by  occupying  a  house,  cultiYatin^ 
ground,  or  retaining  a  movable  in  possession. 

Art.  3429.  [3392.] — ^Possession  is  civil  when  a  persons  ceases  to 
reside  in  the  house  or  on  the  land  which  he  occupied,  or  ceases  to 
detain  the  movable  which  he  possessed,  but  without  intending  to 
abandon  the  possession. 

Abf.  3430.  [3393.] — Natural  possession  is  also  defined  to  be  the 
corporeal  detention  of  a  thing  which  we  possess  as  belonging  to  us, 
without  any  title  to  that  possession,  or  with  a  title  which  is  void. 

Art.  3431.  [3394.] — Civil  possession,  on  the  contrary,  is  defined  bx 
this  sense,  to  be  the  detention  of  a  thing  by  virtue  of  a  just  title^ 
and  under  the  conviction  of  possessing  as  owner. 

Art.  3432.  [3395.] — Possession  appUes  properly  only  to  corporeal 
things,  movable  or  immovable. 

The  possession  of  .incorporeal  rights,  such  as  servitudes  and  otiitsc 
rights  of  that  nature,  is  only  a  quasi  possession,  and  is  exercised  by 
the  species  of  possession  of  which  these  rights  are  susceptible. 

Art.  34:{3.  [3396.] — One  may  possess  a  thing  not  only  by  one's 
fielf,  but  also  by  other  persons. 

Thus  the  proprietor  of  a  house  or  other  tenement  possesses  by  his 
tenant,  or  by  his  farmer;  the  minor,  D^;  his  tutor;  and,  in  general, 
every  proprietor,  by  the  oersons  who  nold  the  thing  in  his  name. 

Art.  3434  [3397.] — Since  the  use  of  ownership  is  to  have  a 
thing  m  order  to  enjoy  it  and  to  dispose  of  it,  and  Uiat  it  is  only  by 
possession  tTiat  one  can  exercise  this  right,  possession  is  therefore 
naturally  linked  to  the  ownership. 

Thus,  possession  implies,  a  right  and  a  fact;  the  right  to  enjoy 
annexed  to  the  right  of  ownership,  and  the  fact  of  the  real  detention 
of  the  thing  that  is  in  the  hands  of  the  master  or  of  another  for 
him. 

Art.  3435.  [3398.] — ^AUhough  the  possession  be  naturally  linked 
with  the  ownership,  yet  they  may  subsist  separately  from  each  other; 
for  it  may  happen  that  the  actual  possessor  is  not  the  true  ownen 

Art.  3436.  [3399.] — ^To  bn  able  to  acquire  possession  of  propeiljyt 
two  distinct  tluggs  are  requisite: 

1.  The  intention  of  possessing  as  owner. 

2.  The  corporeal  possession  of  the  thing. 
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Abt.  3437.  [3400.] — ^It  is  not  necessary,  however,  that  a  person 
wishing  to  take  possession  of  an  estate  i^onld  pass  oyer  every  part 
of  it;  it  is  sufficient  if  he  enters  on  and  occupies  a  part  of  the  land, 
provided  it  be  veit^  the  intention  of  possessing  all  that  is  indaded 
within  the  boundaries. 

Abt.  3438.  [3401.] — One  may  acquire  possession  of  a  thing,  not 
'  only  by  himself,  but  also  through  others  who  receive  it  for  him  and 
in  bis  name.  But  in  this  case  it  is  necessary  that  the  person  receiv- 
ing the  possession  should  have  had  intention  of  receiving  for  the  other. 

Abt.  3439.  [3102.] — Children  and  insane  persoDs,  being  incapable 
of  exercising  a  will,  can  not  acquire  by  themselves  the  possession  of 
a  thing;  but  they  may  acquire,  through  the  medium  of  ^eir  tutor  or 
ourato  *,  because  the  will  exercised  by  the  tutors  and  curators  in 
making  the  acquisition  for  such  persons  supplies  the  defect  of  will 
imder  whicji  they  labor. 

Art.  3440.  [3403.] — ^For  the  same  reason  corporations  may, 
acquire  the  possession  of  a  thing,  through  the  agency  of  those  who 
administer  their  affairs. 

Akt.  3441.  [3404.] — Those  who  possess,  not  for  themselves,  but 
in  the  name  of  another,  as  farmers,  depositaries  and  others  who 
acknowledge  an  owner,  can  not  acquire  the  legal  possession,  because, 
at  the  commencement  of  their  possession,  they  had  not  the  intention 
of  pyossession  for  themselves  but  for  another. 

Art.  3442.  [3405.] — AVhen  a  person  has  once  acquired  possession 
of  a  thing  by  the  corporal  detention  of  it,  the  intention  which  he 
has  of  possessing  suffices  to  preserve  the  possession  in  him,  although 
he  may  have  ceased  to  have  the  thing  in  actual  custody,  eiUier  him- 
self or  others. 

Art.  3443.  [3406.] — ^This  intention  of  retaining  possession  is 
always  supposed,  where  a  contrary  intention  does  not  appear 
decidedly;  so  that,  although  a  person  may  have  abandoned  the  cul- 
tivation of  his  estate,  he  shall  not  therefore  be  presumed  to  have 
abandoned  the  possession,  but  shall  be  presumed  on  the  contrary 
to  have  the  intention  of  retaining  it,  and  shall  retain  it  in  fact. 

Art.  3444.  [3407.] — To  retain  the  possession  of  a  thingf  when  a 
man  once  has  it,  it  is  not  even  necessary  that  he  should  have  such 
positive  intention;  a  negative  intention  suffices,  that  is,  it  suffices 
that  the  positive  intention,  which  he  had  in  acquiring  the  possession, 
shall  not  have  been  revoked  by  a  contrary  intention;  for,  so  long  as 
this  revocation  does  not  take  place,  the  possessor  is  supposed  always 
to  retain  his  first  intention,  unless  a  third  person  has  usurped  or 
taken  from  him  the  possession,  or  he  has  failed  to  exercise  an  actual 
possession  for  ten  years. 

Art.  3445.  [3408.] — ^To  enable  one  person  to  obtain  possession 
for  another,  it  is  necessary  that  he  should  have  such  intention  in 
making  the  acquisition;  but  in  preserving  the  possession  for  another^ 
it  is  not  necessary  that  this  intention  should  continue  to  exist 

Thus,  if  a  farmer  who  retains  an  estate  in  the  name  of  another, 
should  lose  the  use  of  reason;  although  on  this  account  he  would  be 
incapable  of  exercising  a  will,  and  consequently  could  not  retain 
the  possession  for  and  in  the  name  of  the  person  who  has  leased  it 
to  hun,  yet  shall  the  latter  retain  the  possession. 
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Abt.  3446.  [3409.] — ^Even  if  a  person  who  commenoed  his  pos- 
Bession  of  an  estate  for  another,  should  entertain  the  intention  of 
no  longer  holding  for  that  other,  bat  for  himself,  yet  shall  he  stiU  be 
presumed  to  hold  possession  for  the  person  for  whom  he  originally 
took  it. 

Abt.  3447.  [3410.] — ^Possession  of  a  thing  may  be  lost  either  with 
or  without  the  consent  of  the  possessor. 

Art.  3448.  [3411.] — ^Possession  is  lost  with  the- consent  of  ttie 
posses<3or: 

1.  When  he  transfers  this  possession  to  another  with  the  inten- 
tion to  divest  himself  of  it. 

2.  When  be  does  some  act,  which  manifests  his  intention  of 
abandoning  possession,  as  when  a  m^  throws  into  the  street  for* 
niture,  or  clothes,  of  which  he  no  longer  chooses  to  make  use.  * 

Art.  3419.  [3412.] — ^A  possessor  of  an  estate  loses  the  possession 
against  his  consent: 

1.  When  another  expels  him  from  it,  whether  by  force  in  driving 
him  away,  or  by  usurping  possession  duriDg  his  absence,  and  pre- 
venting him  from  re-entering. 

2.  When  the  possessor  of  an  estate  allows  it  to  be  usurped  and 
held  for  a  year,  without,  dnriog  that  time,  having  done  any  act  of 
possession,  or  interfered  with  the  usurper's  possession. 

Art.  3450.  [3413.] — Although  possession  results  frequently  from 
a  fact,  and  not  from  right,  it  nevertheless  confers  on  the  possessor 
certain  rights  with  regard  to  the  thing  possessed,  some  of  whicli  are 
peculiar  to  the  possessor  in  good  faith,  and  the  others  are  common 
to  all  possessors. 

Art.  3451.  [3414.] — The  possessor  in  good  &iith  is  he  who  bas 
just  reason  to  believe  himself  the  master  of  the  thing  which  be  pos- 
sesses, although  he  may  not  be  in  fact;  as  happens  to  h\m  who  buys 
a  thing  which  he  supposes  to  belong  to  the  person  selling  it  to  him, 
but  which,  in  fact,  belongs  to  another. 

Art.  3452.  [3415.] — ^The  possessor  in  bad  faith  is  he  who  possesses 
as  master,  but  who  assumes  this  quality,  when  he  well  knows  that  he 
has  no  title  to  the  thing,  or  that  bis  title  is  vicious  and  defective. 

Art.  3453.  [3416.] — ^The  rights,  which  are  peculiar  to  the  posaessor 
in  good  faith,  are: 

1.  The  right  which  such  a  possessor  has  to  gather  for  his  benefit 
the  fruits  of  the  thing,  until  it  is  claimed  by  the  owner,  without 
being  bound  to  account  for  them,  except  from  the  time  of  the  claim 
for  restitution. 

2.  The  right  which  sudi  a  possessor  has,  in  case  of  eviction  from 
the  thing  reclaimed,  to  retain  it  until  he  is  reimbursed  the  expenses 
he  may  have  incurred  on  it 

Art.  3454.  [3417.] — Eights,  which  are  common  to  all  possesaors 
in  good  or  bad  faith,  are: 

1.  That  they  are  considered  prov'sionally  as  owners  of  the  thing 
which  they  possess,  so  long  as  it  is  not  reclaimed  by  the  true  owner 
or  person  entitled  to  reclaim  it,  and,  even  after  such  redamatioSi 

•  until  the  right  of  the  person  making  it  is  established. 

2.  That  every  person  who  has  possessed  an  estate  for  a  year,  or 
enjoys  peaceably  and  without  interruption  a  real  rights  and  is  diB- 
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iarbed  in  %  has  an  action  against  the  disturber,  either  to  be 
maintained  in  his  possession,  or  to  be  restored  to  it,  in  case  of  evic- 
tion, whether  by  force  or  otlierwisa 

3.  That  SQch  a  possessor  may,  by  prescription,  acquire  the  prop- 
erty of  the  thing  which  he  thns  possesses,  after  a  certain  time,  which 
is  established  by  law  according  as  he  has  possessed  in  good  or  bad 
faith. 

Abt.  3455.  [3418.] — ^The  action  which  a  possessor  for  one  year  has 
against  a  person  disturbing  his  possession,  to  be  maintained  in  it  or 
restored  to  it,  as  is  said  in  the  preceding  article,  shall  be  decided 
before  pronouncing  on  the  question  of  ownership,  and  the  real  owner 
ehall  not  be  allowed  to  repel  it  by  endeavoring  to  prove  his  right. 

Art.  3456.  [3419."] — ^But  this,  which  is  called  the  possessory 
action,  mast  be  commenced  by  the  possessor  within  a  year,  reck- 
oning from  the  time  when  he  was  disturbed;  for  if  he  leaves  the 
person  evicting  him  in  possession  for  one  year,  without  complaint, 
ne  shall  lose  his  possession,  whatever  apparent  right  he  may  have 
had  to  it,  and  shall  be  driven  to  his  action  for  the  ownership  of  the 
property. 

CHAFTEB  3. 

Qf  Prescription. 

Section  L 

Cfeneral  Frovisiona, 

Abt.  3457.  [3420.] —Prescrtp^ion  is  a  manner  of  acquiring  the 
ownership  of  property,  or  discharging  debts,  by  the  effect  of  time, 
and  under  the  conditions  regulated  by  law. 

Each  of  these  prescripiions  has  its  special  and  particular 
•definition. 

Abt.  3458.  [3421.] — The  prescription  by  which  the  ownership  of 
property  is  acquired,  is  a  nght  by  which  a  mere  possessor  acquires 
the  ownership  of  a  thing  which  he  possesses  by  Uie  continuance  of 
his  possession  during  tlie  time  fixed  by  law. 

Abt.  8459.  [3422.] — ^The  prescription  by  which  debts  are  released, 
is  a  peremptory  and  perpetual  bar  to  every  species  of  action,  real  or 
personal,  when  the  creditor  has  been  sileilt  for  a  certain  time  without 
urging  his  claim. 

Abt.  3460.  [3423.] — One  can  not  renounce  a  prescription  not  yet 
acquired,  but  it  is  lawful  to  renounce  prescription  when  once 
acquired. 

Art.  3461.  [3424.] — Such  renunciation  of  prescription  is  either 
express  or  taat. 

A  tacit  renunciation  results  from  a  fact  which  gives  a  presumption 
of  the  relinquishment  of  the  right  acquired  by  prescription. 

Abt.  3462.  [3425.] — To  be  capable  of  renouncing  the  right  of 
prescription,  one  must  be  capable  of  alienating  his  property. 

Abt.  3463.  [3426. J — Courts  can  not  supply  the  plea  of  prescrip- 
tion. 
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Art.  3464  [3427.] — Prescription  may  be  plodded  in  every  stafle 
of  a  cause,  even  on  the  appeal,  but  it  ought  to  be  pleaded  expr^^y 
and  specially  before  the  final  judgment. 

Abt.  3465.  [3428.1 — ^But  prescription  can  not  be  pleaded  in  the 
Supreme  Court,  unless  the  proof  of  it  appear  from  documenti 
exhibited  or  testimony  taken  in  the  inferior  court 

Abt.  3466.  [3429.] — Creditors  and  all  other  persons,  who  may 
have  an  interest  in  the  acquiring  of  an  estate,  or  the  extinguishment 
of  an  obligation  by  prescription,  shall  have  a  right  to  plead  it,  even 
in  case  the  person  claiming  such  estate,  or  bound  by  such  obligEttion, 
should  renounce  such  right  of  prescription. 

..Abt.  3467.  [3430.] — Tbe  time  required  for  prescription  is  reckoned 
by  days,  and  not  by  hours;  it  is  only  acquired  after  the  last  day 
aUowed  by  law  has  elapsed. 

Abt.  3468.  [3431.] — In  those  prescriptions  which  are  acquired  by 
months,  ihe  mouths  are  reckoned  in  the  order  in  which  they  occur 
in  the  calendar,  from  the  day  when  tbe  possession  commenced,  what- 
ever may  be  the  number  of  days  which  each  month  may  contain. 

Abt.  3469.  [3432.] — ^In  such  prescriptions  as  are  acquired  in 'one 
or  more  years,  the  time  is  reckoned  according  to  the  years  of  the 
calendar  which  have  elapsed  during  the  time  of  possession  required 
bylaw. 

Art.  3470.  [3433 J — ^There  are  no  other  prescriptions  than  those 
established  by  this  Code  and  the  statutes  of  this  State  now  in  force. 

Art.  3471.  [3434.] — The  rules  above  laid  down  are  common  to 
prescriptions  by  which  property  is  acquired  and  those  by  which 
4ebte  are  released* 

SscnoK  2. 

Of  (he  Prescription  by  which  the  Onmership  of  Property  is  Acquirei, 

Abt.  3472.  [3435.] — The  time  necessary  to  prescribe  for  the 
ownership  of  property  is  different^  accordingly  as  the  property  is 
immovable  or  movable. 

Abt.  3473.  [3436.] — The  ownership  of  immovables  is  acquired  by 
a  longer  or  shorter  time,  accordingly  as  the  possessor  has  been  in 
good  or  bad  faith,  as  laid  down  in  the  following  paragraph. 

Art.  3474.  [3437.] — Immovables  are  prescribed  for  by  ten  yean, 
when  the  possessor  has  been  in  good  &ith  and  held  by  a  just  tiUe 
during  that  time. 

Abt.  3476.  [3438.] — ^Immovables  are  prescribed  for  by  thirty 
Tears  without  any  title  on  the  part  of  the  possessor,  or  whether  bi 
be  in  good  faith  or  not 

Abt.  3476.  [3440.] — ^The  ownership  of  movables  is  prescribed  tx 
after  the  lapse  of  three  years. 

Abt.  34:77.  [3441.] — ^The  rules  concerning  each  of  these  speoieso' 
prescription  form  the  subject  of  the  three  following  paragraphs* 
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§1. 

OF  THE  PRS8CBIF1I0N  OF  TEN  YEABS. 

Abt.  3478.  [3442.] — He  who  acqtiires  an  immovable  in  good  faith 
and  by  a  just  title,  prescribes  for  it  in  ten  jears. 
.   Art.  3479.  [3445.] — To  acquire  the  ownership  of  immovables  by 
the  species  of  prescription  which  forms  the  subject  of  the  present 
paragraph,  four  conditions  must  concur: 

1.  Gt>od  faith  on  the  part  of  the  possessor. 

2.  A  title  which  shall  be  legal,  and  sufficient  to  transfer  tho 
property.  - 

3.  Possession  during  the  time  required  by  law,  which  possession 
must  be  accompanied  by  the  incidents  hereafter  required. 

4.  And  finally  an  object  which  may  be  acquired  by  prescription* 
Art.  3480.  [3446.] — The  good  faith,  spoken  of  in  the  preceding 

article,  is  defined  in  the  chapter  which  treats  of  possession. 

Art.  3481.  [3447.] — Good  faith  is  always  presumed  in  matters  of 
prescription;  and  he  who  adeges  bad  faith  in  the  possessor,  must 
prove  it. 

Art.  3482.  [3448.] — ^It  is  sufficient  if  the  possession  has  com- 
menced in  good  faitb;  and  if  the  possession  shoald  afterwards  be 
held  in  bad  laith,  that  shall  not  prevent  the  prescription. 

Art.  3483.  [3449.] — To  le  able  to  acquire  by  the  species  of  pre- 
scription mentioned  in  this  paragraph,  a  legal  and  transferable  title 
of  ownership  in  the  possessor  is  necessary;  this  is  what  is  called  in 
law  a  just  title. 

Art.  3484.  [3450.] — ^By  the  term  yti«<  <i^,  in  cases  of  prescription, 
we  do  not  understand  that  which  the  possessor  may  have  derived 
from  the  true  owner,  for  then  no  true  prescription  would  be 
necessary,  but  a  title  which  the  possessor  may  have  received  from 
any  person  whom  he  honestly  Believed  to  be  the  real  owner,  provided 
the  title  were  such  as  to  transfer  the  ownership  of  the  property. 

Art.  3485.  [3451.] — And  in  this  case,  by  the  phrase  transfer  the 
ownership  of  the  property,  we  understand  not  such  a  title,  as  shall 
have  really  transferred  the  ownership  of  tho  property,  but  a  title 
which  by  its  nature,  wonld  have  been  sufficient  to  transfer  the  owner- 
ship of  the  property,  provided  it  had  been  derived  from  the  real 
owners,  such  as  a  sale,  exchange,  legacy  or  donation. 

Thus,  prescription  could  not  be  acquired  under  a  title  resulting 
from  a  lease  or  loan,  because  these  contracts  do  not  transfer  tho 
ownership  of  the  property. 

Art,  3486.  [3452.1 — It  is  necessary  besides: 

1.  That  the  title  oe  valid  in  point  of  form;  for  if  the  possession 
commenced  by  a  title  void  in  that  respect,  it  can  not  serve  as  a  foun- 
dation for  prescription. 

2.  That  the  title  be  certain;  thus,  every  possessor,  who  can  not 
fix  exactly  the  origin  of  his  possession,  can  not  prescribe. 

8.    That  the  title  be  proved;  for  as  it  consists  in  a  fact,  it  is  not 
presumed,  and  every  man  who  founds  his  title  on  a  written  instru- 
ment must  produce  it^  or  prove  the  contents,  if  it  be  lost 
53 
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Abt.  3487.  [3453.] — To  enable  one  to  plead  the  preecriptioii 
treated  of  in  this  paragraph,  it  is  necessary  that  the  possession  be 
distinguished  by  the  following  incidents: 

1.  That  the  possessor  shall  have  held  the  thing  in  fact  and  in 
right,  as  owner;  when,  however,  it  is  only  necessary  to  complete  a 
possession  already  begun,  the  civil  possession  shall  suffice,  provided 
It  has  been  preceded  by  the  corporal  possession. 

2.  .That  the  possession  shall  have  been  continuous  and  uninter- 
rupted, peaceable,  public  and  unequivocal;  a  clandestine  possession 
would  give  no  right  to  prescribe;  but  he  who  possesses  by  virtue  of 
a  title  can  not  be  considered  as  a  clandestine  possessor,  for  his  title 
leads  to  the  supposition  that  the  possession  commenced  in  good 
faith,  and  that  is  sufficient  to  enable  him  to  plead  prescription. 

Abt.  3488.  [3454.J — ^As  to  the  fact  itself  of  possession,  a  person  is 
presumed  to  have  possessed  as  master  and  owner,  unless  it  appears 
that  the  possession  began  in  the  name  of  and  for  another. 

Art.  34*59.  '3455.] — ^When  a  person's  possession  commenced  for 
another,  it  is  supposed  to  continue  a.ways  under  the  same  title^ 
unless  there  be  proof  to  the  contrary. 

Abt.  3490.  [3456.] — The  circumstance  of  having  been  in  possession 
by  the  permission  or  through  the  indulgence  of  another  person,  gives 
neither  legal  possession  nor  the  right  of  prescribing. 

Thus,  those  who  possess  precariously,  that  is,  by  having  praved 
the  master  to  let  tiiem  have  the  possession,  do  not  deprive  him 
thereof  but,  possessing  by  his  consent,  they  possess  for  him. 

Abt.  3491.  [3457.] — A  possession  by  violence,  not  being  legal,  does 
not  confer  the  right  of  prescribing. 

That  right  only  commences  when  the  violence  has  ceased. 

Abu  3492.  [3458.] — The  actual  possessor,  when  he  proves  that  he 
has  formerly  been  in  possession,  shall  be  presumed  also  to  have  been 
in  possession  in  the  intermediate  time. 

Abt.  3493.  [3459.] — The  possessor  is  allowed  to  make  the  sum  of 
possession  necessary  to  prescribe,  by  adding  to  his  own  possession 
that  of  his  author,  in  whatever  manner  he  may  have  succeeded  him, 
whether  by  an  universal  or  particular,  a  lucrative  or  an  onerous  titla 

Abt.  3494.  [3160.] — By  the  word  author  in  the  preceding  article, 
is  understood  the  person  from  whom  another  derives  his  righ^ 
whether  by  a  universal  title,  as  by  succession,  or  by  particuTar  titles 
as  by  sale,  by  donation,  or  any  otiier  title,  onerous  or  gratuitous. 

Thus,  in  every  species  of  prescription,  the  possession  of  the  heir 
may  be  joined  to  that  of  the  ancestor,  and  the  possession  of  the 
buyer  to  that  of  the  seller. 

Abt.  3495.  [3461.] — But  to  enjoy  this  advantacfe,  the  different 
possessions  must  have  succeeded  each  other  without  interval  or 
interiuption. 

Abt.  3496.  [3462.] — ^We  do  not  consider  as  an  interval  between 
two  possessions,  that  which  takes  place  between  the  decease  of  the 
testator  and  the  acceptance  of  the  succession  by  the  heir;  the  pos- 
session of  the  deceased  being  considered  in  law  as  continued  in  the 
person  of  his  heir. 

Art.  3497.  [3463.] — The  last  condition  required  for  prescription 
is,  that  the  thing,  which  is  the  object  of  it^  be  susceptible  by  ill 
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natare  of  alienation^  and  the  alienation  of  which  is  not  prohibited 
by  law. 

Abt.  3498.  [3464.] — ^Wben  a  person  has  a  title  and  possession 
conformably  to  it,  he  is  presumed  to  possess  according  to  the  title 
and  to  the  fall  extent  of  its  bmit& 

§n. 

OF  THB  PBESORlPnON  OF  THIBT7  TZABSL 

Abt.  3499.  [3465.] — ^The  ownership  of  immoyables  is  prescribed 
for  by  thirty  years  without  any  need  of  title  or  possession  in  good 
faith. 

Art.  3500.  [3466.] — ^The  possession  on  which  this  prescription  is 
founded  must  be  continuous  and  uninterrupted  during  all  the  time; 
it  must  be  public  and  unequivocal,  and  under  the  title  of  owner. 

Abt.  3501.  [3467.] — ^The  possession  necessary  for  this  species  of 
prescription,  when  it  has  commenced  by  the  corporal  possession  of 
the  thing,  may,  if  it  has  not  been  interrupted,  be  preserved  by  exter- 
nal and  public  signs,  announcing  the  possessor's  intention  to  pre- 
serve the  possession  of  the  thing,  as  the  keeping  up  of  roads  and 
levees,  the  payment  of  taxes,  and  other  similar  acts. 

Abt.  3502.  [3468.] — ^A  man  may  even  retain  the  civil  possession  of 
an  estate,  sufficient  to  prescribe,  so  long  as  there  remain  on  it  any 
Testiges  of  works  erected  by  him,  as,  for  example,  the  ruins  of  a  house. 

Abt.  3503.  [3469.] — How  favorable  soever  prescription  may  be,  it 
shall  be  restricted  within  just  limits.  Thus,  in  the  prescription  of 
thirty  years,  which  is  acquired  without  title,  it  extends  only  to  that 
which  has  been  actually  possessed  by  the  person  pleading  it. 

Abt.  3504.  [3470.1 — ^A  continuous  apparent  servitude  is  acquired 
by  possession  and  the  enjoyment  of  the  right  for  thirty  years  unin- 
terruptedly, even  without  a  title  or  good  faiih. 

Art.  3505.  [3471.] — All  the  rules  established  in  the  preceding 
paragraph  vrith  regard  to  the  prescription  of  ten  years,  are  appli- 
cable to  the  prescription  of  thirty  years,  except  in  the  provisions 
contained  in  the  present  paragraph,  which  are  contrary  to  or  incom- 
patible with  them. 

§  m. 

or  FRESCRIFnON   or  KOVABLES. 

Abt.  3506.  [3472.] — ^If  a  person  has  possessed  in  good  faith  and 
by  a  just  title,  as  owner,  a  movable  thing,  during  three  successive 
years  without  interruption,  he  shall  acquire  the  ownership  of  it  by 
prescription  unless  the  thing  was  stolen  or  lost 

Abt.  3507.  [3413.] — If,  however,  the  possessor  of  a  thing  stolen 
or  lo9t  bought  it  at  public  auction  or  from  a  person  in  the  habit  of 
selling  such  things,  the  owner  of  the  thing  can  not  obtain  restitution 
of  it^  without  returning  to  the  purchaser  the  price  it  cost  him. 

Art.  3508.  [3474.] — This  reclamation  on  the  part  of  the  owner, 
•ven  by  reimbursing  the  price,  is  not  allowed  against  a  person  who 
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hfts  parehased  stray  animals  which  have  been  sold  in  confonniij 
i¥ith  the  regulations  of  police,  or  other  movable  objects  lost  or 
abandoned  which  are  sold  by  authority  of  law,  althongn  he  has  not 
possessed  them  during  the  time  required  for  the  prescription  of 
movablea 

Abt.  3509.  [3475.] — ^When  the  possessor  of  any  movable  whatever 
has  possessed  it  for  ten  years  without  interruption,  he  shall  acquire 
the  ownership  of  it  without  being  obliged  to  produce  a  title  or  to 
j       prove  that  he  did  not  act  in  bad  faith. 

§IV. 

OF  THE  CAUSES  WHICH  PREVEMT  THE  PBESCRIPTION   TENDINa  TO  THE  ACQUI- 
SITION OF  THE  0WNEB8HIP  OF  PBOPEBfT. 

Art.  3510.  [3476.] — ^Those  who  possess  for  others  and  not  in  their 
own  name,  can  not  prescribe,  whatever  may  be  the  time  of  their 
possession. 

Thus,  farmers,  tenants,  depositaries,  nsufructuanes  and  all  those 
generally  who  hold  by  a  precarious  tenure  and  in  the  namQ  of  the 
owner,  can  not  prescobe  on  the  thing  thus  held. 

Art.  3511.  [347^  ] — ^The  heirs  of  the  persons  holding  under  the 
tenures  mentioned  in  the  preceding  article,  can  not  prescribe  any 
more  than  those  from  whom  they  hold  such  thing. 

Art.  3512.  [3478.  | — Notwithstanding  what  is  said  in  the  two  pre- 
ceding articles,  precarious  possessors  and  their  heirs  may  prescribe 
when  the  ciuse  of  their  possession  is  changed  by  the  act  of  a  third 
person ;  as  if  a  farmer,  for  example,  acquires  from  another  the  estate 
which  he  rented.  For  if  he  refuse  afterwards  to  pay  the  rent>  if  he 
\  declare  to  the  lessor  that  he  will  no  longer  hold  the  estate  under 

I  him,  but  that  he  chooses  to  enjoy  it  as  his  own,  this  will  be  a  chan^ 

'  of  possession  by  an  external  ac^  which  shall  suffice  to  give  a  begin- 

ning to  the  prescription. 

Art.  3513.  [3419.] — Those  to  whom  tenants,  depositaries  and 
such  other  persons  having  only  a  pre.ari  »U8  possession,  have  con- 
veyed the  same  by  a  title  capable  of  transferring  the  ownership  of 
property,  may  prescribe  for  the  same. 

Art.  3514.  [3480.] — One  can  not  prescribe  against  his  own  title, 

in  tin's  sense,  that  he  can  not  change  by  his  own  act  the  nature  and 

the  origin  of  his  possession. 

Thus,  he  whose  possession  is  founded  on  a  contract  of  lease  whidi 

I       is  adduced,  is  considered  as  always  possesuing  by  the  same  title,  and 

S       can  not  prescribe  by  any  length  of  tima 

Art.  3515.  [3481.] — The  rule,  contained  in  the  preceding  article, 
is  to  be  understood  in  this  sense,  that  a  man  can  not  prescribe 
against  an  essential  part  of  the  contract 

Thus  the  creditor  on  an  annuity  can  not  prescribe  against  the 
right  of  redemption ;  but  one  may  prescribe  beyond  his  title. 

So  also,  a  person  who  lias  a  titie  for  one  half  an  estate,  may  pie- 
scribe  for  the  other  half;  for  it  may  be  that  a  new  title  has  transfemd 
the  ownership  of  the  property  to  him,  or  that  he  has  aoquired  it 
without  title  bj  thirty  years^  possession. 
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SV. 

OT  THE  (UUBBI  WHICH  IKTIBSDST  PBBS0BTPT101I« 

Abt.  8516.  [3482.] — ^There  are  two  modes  of  interraptin^  prs- 
acriptioD;  that  is,  by  a  natural  interraption,  or  by  a  legal  interrup- 
tion. 

Art.  3517.  [3483.] — A  natural  interruption  is  said  te  take  place 
when  the  possessor  is  deprived  of  the  possession  of  the  thing  during 
more  than  a  year,  either  by  the  ancient  proprietor  or  even  by  a 
thiid  person. 

Abt.  8518.  [3484.] — ^A  legal  interruption  talies  place,  when  the 
possessor  has  been  cited  to  appear  before  a  court  of  justice,  on 
account  either  of  the  ownership  or  of  the  possession;  and  the  pre- 
scription is  interrupted  by  such  demand,  whether  the  suit  has  been 
broaght  before  a  court  of  competent  jurisdiction  or  not 

Abt.  3519.  [3485.] — If  the  plainUff  in  this  case,  after  having 
made  his  demand,  abandons  or  discontinues  it,  the  interruption 
•hall  be  considered  as  having  never  happened. 

Abt.  3520.  [3486.] — ^Prescription  ceases  likewise  to  run  whenever 
the  debtor,  or  possessor,  makes  acknowledgment  of  the  right  of  the 
person  whose  title  they  prescribed. 

§  VL 

or  THB  causes  WHIGH  SUSPEKD  the  OOUBSB  of  FBSSOBIFIiaKi 

Abt.  8521.  [3487.] — ^Prescription  runs  against  all  persons,  unless 
fhey  are  included  in  some  exception  estebhshed  by  law. 

Abt.  3522.  [3488.] — l^Guiors  and  persons  under  interdiction  can 
not  be  prescribed  against^  except  in  the  cases  provided  by  law. 

Art.  3523.  [3489.] — ^Husbands  and  wives  cannot  prescribe  against 
each  other. 

Art.  3524.  [3490.] — ^Immovab^es  given  in  dower  and  not  declared 
alienable  by  the  marriage  contract,  are  imprebcriptible  during  the 
marriaga  They  may  be  prescribed  for,  if  there  be  a  separation  of 
property  by  the  marriage  contract,  or  if  it  be  pronounced  afterwarda 

Abt.  3525.  [3491.] — Prescription  is  equaUy  suspended  during 
amrriage: 

1.  When  the  wife  can  only  be  entitled  to  an  action,  after  having 
chosen  between  accepting  or  renouncing  the  community. 

2.  When  the  husband,  having  sold  the  separate  property  of  his 
wife,  without  her  consent,  is  bcund  in  warranty  lor  the  validity  of 
such  sale;  and  in  every  case  when  the  action  of  the  wife  may  be 
prejudicial  to  her  husband. 

Abt.  8526.  [3492./ — Prescription  does  not  run  against  a  benefi- 
ciary heir,  witn  respect  to  the  debt  due  him  by  the  succession. 

But  it  runs  against  a  vacant  succession,  though  no  curator  has 
been  appointed  to  such  succession. 

Abt.  3527.  [3493.] — It  rans  likewise  during  the  delay  which  the 
law  grante  for  making  the  mveutory  and  for  deliberating. 
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SscnoK  8. 
Of  (he  Prescription  which  Oprn'otea  a  Sdeaae/rom  JDeU. 

Abt.  3528.  [3494.] — Pae  prescription  which  operates  a  relMM 
from  debts,  discharges  the  debtor  by  the  mere  silence  of  the  creditor 
during  the  time  fixed  by  law,  from  all  actions,  real  or  personal^ 
which  might  be  brought  against  him. 

Abt.  3529.  [3495.] — ^TIub  prescription  has  also  the  effect  of  releas- 
ing the  owner  of  an  estate  from  every  species  of  real  rights,  to 
which  the  property  may  have  been  subject,  if  the  person  in  posses- 
sion of  the  right  has  not  exercised  it  during  the  time  required  by 
law. 

Abt.  3530.  [34^6.]— To  enable  the  debtor  to  claim  the  benefit  of 
this  prescription,  it  is  not  necessary  that  he  should  produce  any 
title,  or  hold  in  good  faith;  the  neglect  of  the  creditor  operates  tli^ 
prescription  in  this  case. 

Abt.  3531.  [3497.] — The  time  necessary  to  acquire  this  prescrip- 
tion is  longer  or  shorter,  according  to.  the  different  species  of  debts 
or  of  real  rights,  of  which  it  produces  the  discharge  or  extinction. 

Abt.  3532.  Whenever  any  contract  or  obligation  has  been  entered 
into,  or  judgment  rendered,  between  persons  who  reside  out  of  the 
State  of  Louisiana,  and  to  be  paid  or  performed  out  of  this  State^ 
and  such  contract,  obligation  or  judgment  is  barred  by  prescription 
or  the  statute  of  limitations  of  the  place  where  the  contract  or  obli- 
gation is  to  bef)erformed  or  judgment  executed,  the  same  shall  be 
considered  and  held  as  barred  by  prescription  in  Louisiana,  upon 
the  debtor  who  is  thus  discharged  subsequently  coming  into  this 
State. 

Abt.  3533.  [3498.] — ^Besides  the  different  prescriptions  of  acticnis, 
which  are  mentioned  in  other  parts  of  this  Code,  others  exist  which 
are  the  subject  of  the  following  paragraphs. 

OF  THI  PBESCBIPTION  07  ONE  TEAB. 

■ 

Abt.  8584.  [3499.] — ^The  following  actions  are  prescdbed  by  one 
year: 

That  of  justices  of  the  peace  and  notaries,  apd  persons  pe^orming 
their  duties,  as  well  as  that  of  constables,  for  the  fees  and  emolu- 
ments which  are  due  to  them  in  their  official  capacity. 

That  of  masters  and  instructors  in  the  arts  and  scieaces,  for 
lessons  which  they  give  by  the  month. 

Tiiat  of  innkeepers  and  such  others,  on  account  of  lodging  and 
board  which  they  fumisn. 

That  of  retailers  of  liquors,  who  sell  ardent  spirits  in  less  quanti- 
ties than  one  quai*t. 

That  of  workmen,  laborers  and  servants,  for  the  payment  of  their 
wages. 

That  for  the  payment  of  the  freight  of  ships  and  other 
the  wages  of  the  officers,  sailors  and  others  of  the  crew. 
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TI|^  for  the  snpplj  of  wood  and  other  things  necessary  for  the 
constmctiony  equipment  and  provisioning  of  ships  and  other  yessels. 

Abt.  8535.  [3500.^ — ^In  the  cases  mentioned  in  the  preceding 
article,  the  prescription  takes  place^  although  there  may  nave  been 
a  regular  continnaDce  of  supplies,  or  of  labor  or  other  service. 

It  only  ceases  from  the  time  when  there  has  beon  an  accoont 
acknowledged,  a  note  or  bond  given,  or  a  suit  instituted. 

However,  with  respect  to  the  wages  of  officers,  sailors  and  others 
of  the  crew  of  a  ship,  this  prescription  runs  only  from  the  day  when 
the  voyage  is  completed. 

Abt.  3536.  [3501.] — The  following  actions  are  also  prescribed  by 
♦one  year: 

That  for  injurious  words,  whether  verbal  or  written,  and  that  for 
damages  caused  by  aoimals,  or  resulting  from  offenses  or  quasi 
ofifenses. 

That  which  a  possessor  may  institute,  to  have  himself  maintained 
or  restored  to  his  possession,  when  he  has  been  disturbed  or  evicted. 

That  for  the  delivery  of  merchandise  or  other  effects,  shipped  on 
board  any  kind  of  vessels- 

That  fur  damage  sustained  by  merchandise  on  board  ships,  or 
which  may  have  happened  by  ships  running  foul  of  each  other. 

Art.  3537.  [3502.]-^The  prescription,  mentioned  in  the  preceding 
article,  runs: 

With  respect  to  the  merchandise  injured  or  not  delivered,  from 
the  day  of  the  arrival  of  the  vessel,  or  that  on  which  she  ought  to 
have  arrived. 

And  in  the  other  cases  from  that  on  which  the  injurious  worda^ 
disturbance  or  damage  were  sustained 

§n. 

or  THE  PRESOBIPnON   07  IHBEB  TEAB& 

Art.  8638.  [3503.] — ^The  following  actions  are  prescribed  by  three 
years: 

That  for  arrearages  of  rent  charge,  annuities  and  alimony,  or  of 
i^e  hire  of  movables  and  immovables. 

That  for  the  payment  of  money  lent 

That  for  the  salaries  of  overseers,  clerks,  secretaries,  and  of 
teachers  of  the  sciences,  who  give  lessons  by  the  year  or  quarter. 

That  of  physicians,  surgeons  and  apothecaries,  for  visits,  operations 
and  medicines. 

That  of  parish  recorders,  sheriffs,  clerks  and  attorneys,  for  thar 
fees  and  Emoluments. 

That  on  the  accounts  of  merchants,  whether  selling  for  wholesale 
or  retaiL 

That  on  the  accounts  of  retailers  of  provisions,  and  that  of 
retailers  of  liquors  who  do  not  sell  ardent  spirits  in  less  quantities 
than  a  quart 

That  on  all  other  open  accounts. 

This  prescription  only  ceases  from  the  time  there  has  been  an  ac- 
count acknowledged,  a  note  or  bond  given,  or  an  action  commenced. 


^ 
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Art.  3539.  [3504.] — ^The  action  of  parties  against  their  attomegrs 
for  the  letum  of  papers  delivered  to  them  for  the  interest  of  their 
suits,  is  prescribed  also  by  three  years,  reckoning  from  the  day  when 
judgment,  was  rendered  in  the  suit,  or  from  the  revocation  of  the 
powers  of  the  attorneys. 

§IIL 

OF  THE  prescrifhon  of  fftb  tkabs. 

Art.  3540.  [3505.] — Actions  on  bills  of  exchange,  notes  pajrable  to 
order  or  bearer,  except  bank  notes,  those  on  all  effects  negotiable  or 
transferable  by  indorsement  or  delivery,  and  those  on  all  promiBSory 
notes,  whether  negotiable  or  otherwise,  are  prescribed  by  five  years^ 
reckoning  from  the  day  when  the  engagements  were  payabla 

Art.  3541.  [3506.]^=^The  prescription  mentioned  in  the  precedinj^ 
article,  and  those  described  above  in  paragraphs  L  and  IL,  run  against 
minors  and  interdicted  persons,  reserving,  however,  to  them  their 
.  recourse  against  their  tutors  or  curators- 

They  run  also  against  persons  residing  out  of  the  State. 

Art.  3642.  [3607.] — The  following  actions  are  prescribed  by  five 
years: 

That  for  the  nullity  or  rescission  J.  contracts,  testaments  or  other 
acts. 

That  for  the  reduction  of  excessive  donations. 

That  for  the  rescission  of  partitions  and  guarantee  of  the  portions. 

This  prescription  only  commences  against  minors  after  their 
majority. 

Art.  3543.  All  informalities  connected  with  or  growing  out  of  wy 
public  sale,  made  by  any  person  authorized  to  sell  at  public  auction, 
shall  be  prescribed  against  by  those  claiming  under  such  sale,  after 
the  lapse  of  five  years  from  the  time  of  making  it^  whether  against 
minors,  married  women  or  interdicted  persons. 

§IV. 

OF  THE  PRESCRIPTION  OF  TEN  TBABS. 

Art.  3544.  [3608.] — ^In  general,  all  personal  actions,  except  tiiosa 
before  enumerated,  are  prescribed  by  ten  years. 

Art.  3545.  [3509.] — ^The  action  against  an  undertaker  or  architeet» 
for  defect  or  construction  of  buildings  of  brick  or  stone,  is  prescribed 
by  ten  years. 

Art.  3546.  [3511.] — ^The  rights  of  usufruct,  use  and  habitatioii 
end  servitudes  are  lost  by  non-use  for  ten  year& 

Art.  3547 .  All  judgments  for  money,  whether  rendered  within  or 
without  the  State,  shall  be  prescribed  by  the  lapse  of  ten  years  fitNn 
the  rendition  of  such  judgments.  Provided,  however,  that  any  par^ 
interested  in  any  judgment  may  have  the  same  revived  at  any  time 
before  it  is  prescribed,  by  having  a  citation  issued  according  to  law, 
to  the  defendant  or  his  repre8t5ntative,  from  the  court  which  ren- 
dered the  judgment,  unless  defendant  or  liis  representative  shotr 
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good  cause  why  the  judgment  shonld  not  be  reyiyed,  and  if  sach 
defendant  be  absent  and  not  represented,  the  court  may  appoint  a 
curator  ad  hoc  to  represent  him  in  the  proceedings,  upon  which 
curator  ad  hoc  the  citation  shall  be  served. 

Any  judgment  reyived  as  above  provided,  shall  continue  in  full 
force  for  ten  years  from  the  date  of  the  order  of  court  reviving  the 
same,  and  any  judgment  may  be  revived  as  often  as  the  party  or 
partietErinterested  may  desira 

V. 

or  TfiK  PRESCFIFnON  OF  THIBT7  7SMK& 

Art.  3648.  [3512.] — All  actions  for  immovable  property,  or  for  an 
tntire  estate,  as  a  succession,  are  prescribed  by  thirty  yearsL 

§  VL 

09  THB  BULES  BELATIVB  TO  THE  PBESOBIPTION  OPIIRATINO  A  DISCHABOB  VBOK 

DEBTS. 

Abt.  3549.  '"'^514.] — In  cases  of  prescription  releasing  debts,  one 
may  prescribe  c^^ainst  a  title  created  by  himself;  that  is,  against  an 
obligation  which  be  has  contracted. 

Abt.  3550.  [3515.] — Good  faith  not  being  required  on  the  part  of 
the  person  pleading  this  prescription,  the  creditor  can  not  compel 
hiTYi  or  his  heirs  to  swear  whether  the  debt  has  or  has  not  been  paid, 
but  can  only  blame  himself  for  not  having  taken  his  measures  within 
the  time  directed  by  law;  and  it  may  be  that  the  debtor  may  not  be 
able  to  take  any  positive  oath  on  the  subject 

Abt.  3551.  [3516.  J — The  prescription  releasing  debts  is  inter- 
rupted by  aU  such  cases  as  interrupt  the  prescription  by  which. prop- 
erty is  acquired,  and  which  have  been  explained  in  the  first  section 
of  this  chapter. 

It  is  also  interrupte<l  by  the  causes  explained  in  the  following 
articles. 

Art.  3552.  [3517.] — A  citation  served  upon  one  debtor  in  solido, 
or  his  acknowledgment  of  the  debt,  interrupts  the  prescription  with 
regard  to  all  the  others  and  even  their  heirs. 

A  citation  served  on  one  of  the  heirs  of  a  debtor  in  solido,  or  the 
acknowledgment  of  such  heir,  does  not  interrapt  the  prescription, 
with  regard  to  the  other  heirs,  even  if  the  debt  was  by  mortgage,  if 
the  obligation  be  not  indivisible^ 

This  citation  or  acknowledgment  does  not  interrupt  the  prescrip- 
tion with  regard  to  the  other  codebtors,  except  for  that  portion  for 
which  such  heir  is  bound. 

To  interrupt  this  prescription  for  the  whole,  with  regard  to  the 
other  codebtors,  it  is  neo'soary,  either  that  the  citations  be  served 
on  all  the  heirs  of  the  deceased  debtor,  or  the  acknowledgment  be 
made  by  all  the  heirs. 

Abt.  3553.  [3518.] — A  citation  served  on  the  principal  debtor,  or 
64 


426  OF  FRESClilPTlON. 

his  acknowledgm^t^  interrapts  the  prescription  on  the  part  of  the 
surety. 

Abt.  3554.  [3519.] — ^Prescription  does  not  ran  against  minors  and 
persons  under  interdiction,  except  in  the  cases  specified  by  law. 

Abt.  3555.  [3520.] — ^Prescription  runs  acfainst  the  wife,  even 
although  she  be  not  separated  in  property  by  marriage  contract  or 
by  aathority  of  law,  for  all  such  credits  as  she  broaght  in  marriage 
to  her  husbandy  or  for  whatcTcr  has  been  promised  to  her  in  dower; 
but  the  husband  continues  responsible  to  her. 


^^^^^*>^^>^^>^^<^^^f*^*0***^*^*0^*^^^*0^*f*t^>^^'^^^^^^tm0>t>^^ 


TITLE  XXIV. 


OF  TBS  SIGNIFICATION  OF  SUNDRY  TEEMS  OF  LAW  EMFZOTMD 

IN  THIti  CODK 


Abt.  3556.  [3522.] — ^Wheneyer  the  terms  of  law,  employed  in  this 
Code,  haTO  not  been  particularly  defined  therein,  they  shall  be 
understood  as  follows: 

1.  The  masculine  geiiider  comprehends  the  two  Rexes,  whenever  the 
provision  is  not  one,  which  is  evidently  made  for  one  of  them  only: 

Thus,  the  word  man  or  men  includes  women;  the  word  son  or  sans 
includes  daughters;  the  words  /le,  his  and  such  like,  are  applicable 
to  both  males  and  females. 

2.  The  singular  is  often  employed  to  designate  several  persons  or 
things:  the  Aetr,  for  example,  means  the  heirs,  where  there  are  more 
than  one. 

3w  Absentees. — ^An  absentee  is  a  person  who  has  resided  in  the 
State,  and  has  departed  without  leaving  any  one  to  represent  him. 

It  means  also  the  person,  who  never  wus  domiciliated  in  the 
State  and  resides  abroad. 

In  matters  of  succession,  the  heir  whose  residence  is  not  known 
is  deemed  an  absentee. 

4.  Advertisements. — In  cases  where  they  are  required  by  law  to 
be  given,  it  is  understood  that  the  advertisements  lire  not  only  to  be 
posted  up  in  the  usual  places,  but  published  in  the  newdpapers^ 
where  such  are  printed. 

5.  Assigns — Assigns  means  those  to  whom  rights  have  been 
transmitted  by  particular  title;  such  as  sale,  donation,  l^ga<7, 
transfer  or  cession. 

6.  Bulk. — ^Bulk  is  said  of  that  which  is  neither  counted,  weiffbed 
nor  measured.  A  sale  by  the  bulk  is  the  sale  of  a  quantity  sucm  tf 
it  is,  without  measuring,  counting  or  weighing. 

7.  Certain,  XTNCBRTAnc. — In  matters  of  obligations,  a  thing  it 
certain,  when  its  essence,  quality  and  quantity,  anciently  descauMd; 
such  as  one  hundred  dollars,  such  a  house,  or  such  a  hoxse. 
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It  18  uncertain,  when  the  description  is  not  that  of  an  indiyidoal 
ibieot,  but  designates  only  the  kind;  such  as  some  com»  some  wine, 
ahorse. 

8.  Gbildben. — Under  this  name  are  comprehended,  not  only  the 
children  of  the  first  degree,  but  the  grandchildren,  gileat-grand- 
children,  and  all  other  descendants  in  the  direct  line. 

Natural  children,  cTen  though  recognized,  make  no  part  of  the 
children  properly  so  called,  nmess  they  have  been  legitimated. 

9.  GoNTRiBunoK. — Contribution  is  said  of  the  partition  by  which 
the  creditors  of  an  insolvent  debtor  divide  among  themselves  the 
proceeds  of  his  property,  proportionably  to  the  amount  of  their 
respective  credits. 

10.  DiscBBTioK. — When  it  is  said  that  something  is  left  to  the 
discretion  of  the  judge,  it  signifies  that  he  ought  to  decide  according^ 
to  the  rules  of  equity  and  the  nature  of  circumstance& 

11.  Failure. — Failure  signifies  the  situation  of  a  debtor  who 
finds  himself  in  the  impossibility  of  paying  his  debts. 

12.  Familt. — ^Family  in  a  limited  sense,  signifies  the  father,  mother 
and  children.  lu  a  more  extensive  sense,  it  comprehends  all  the 
individuals  who  live  under  the  authority  of  another,  and  includes 
the  servants  of  the  father  of  family. 

It  is  also  employed  to  signify  all  the  relations  who  descend  from 
a  common  root. 

13.  Fault. — ^There  are  in  law  three  degrees  of  faults:  the  gross» 
the  slight,  and  the  very  slight  fault 

The  gro88  fault  is  that  which  proceeds  from  inexcusable  negligence 
or  i  "^norance;  it  is  considered  as  nearly  equal  to  fraud. 

The  slight  fault  is  that  want  of  care  whicm  a  prudent  man  usually 
takes  of  his  business. 

The  very  dtght  fault  is  that  which  is  excusable,  and  for  which  no 
responsibility  is  incurred. 

14.  FoBCE. — ^Force  means  the  effect  of  power  which  can  not  be 
resisted. 

Superior  force.  Hiose  accidents  are  said  to  be  caused  by  superior 
force,  which  human  prudence  can  neither  foresee  nor  prevent. 

15.  FoBTurrous  "E^kst. — ^Fortuitous  event  is  that  which  happens 
t>y  a  cause  which  we  can  not  resist 

16.  Inovfioious. — ^Those  dispositions  which  fathers  and  mothers 
and  other  ascendants  make  of  their  property  to  the  prejudice  of 
their  descendants,  beyond  the  proportion  reserved  to  them  by  law, 
are  called  inofficious. 

17.  Judge. — The  word  jMge,  as  employed  in  this  Ck>de,  means 
always  the  competent  judge.  It  is  also  used  to  signify  the  courts 
whether  it  be  composed  of  the  judge  alone,  or  of  the  judge  and  jury. 

18.  Lrnaious  Eights. — ^Liti^ous  rights  are  those  which  can  not 
be  exercised  without  undergoing  a  lawsuit. 

19.  Nothtcation,  Notice. — ^Notification,  or  notice,  is  the  informa- 
tion given  in  writing  of  some  act  done,  or  the  interpellation  by  which 
some  act  is  required  to  be  done. 

20.  Oblioee  OB  Cbeditob. — Obligee  or  creditor  is  the  person  in 
favor  of  whom  some  obligation  is  contracted,  whether  such  obliga- 
tion be  to  pay  a  sum  of  money,  or  to  do  or  not  to  do  something. 
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21.  Obliqob  OB  Debtor. — Obligor  or  debtor  is  the  person  who  hit 
esuzaged  to  perform  some  obligation. 

22.  Onebous. — ^The  title  is  said  to  be  onerous  when  it  is  acquired 
for  a  certain  price,  or  under  certain  charges.  It  is  the  oontnuy  of 
the  lucraiive  titla 

23.  Pbbson. — ^Person  is  applicable  to  men  and  women,  or  either. 

24.  PosTERiTT. — Posterity  comprehends  all  the  descendaats  in  the 
direct  line. 

25.  PRECABions. — ^That  possession  is  called  precarions,  which  one 
enjoys  by  the  leaye  of  another,  and  daring  his  pleasure. 

The  title  which  excludes  the  ownership,  such  as  a  lease,  is  also 
called  precariotis^ 

26.  SoLYENCT. — Solvency  is  the  ability  to  pay  one's  debts.  He 
who  can  not  pay  all  that  he  owes  is  not  solvent. 

27.  Sons,  Dauqhters. — ^These  words,  thongh  generally  applicable 
only  to  the  children  of  the  first  degree^  are  some^es  used  to  signify 
all  the  descendants  in  the  direct  line. 

28.  Sucgessob. — Successor  is,  generally  speaking,  the  person  who 
takes  the  place  of  another. 

There  are  in  law  two  sorts  of  successors:  the  successor  by  univer- 
sal title,  such  as  the  heir,  the  universal  legatee,  and  the  legatee  bj 
universal  title;  and  the  successor  by  particular  title,  such  as  the 
buyer,  donee  or  legatee  of  particular  things,  the  transferree. 

The  universal  successor  represents  the  person  of  the  deceased,  and 
succeeds  to  all  his  rights  and  charges. 

The  particular  successor  succeeds  only  to  the  rights  appertaining 
to  the  Uiing  which  is  sold,  ceded  or  bequeathed  to  him. 

29.  Such  as. — These  are  words  employed  to  give  some  example  of 
a  rule,  and  are  never  exclusive  of  other  cases  which  that  rule  is 
made  to  embrace. 

30.  Tacit. — Tacit  is  said  of  that  which,  although  not  expressed,  is  un« 
derstood  from  the  nature  of  the  thing,  or  from  the  provision  of  the  law. 

31.  Thing  Adjudqed. — ^Thing  adjudged  is  said  of  that  which  has 
been  decided  by  a  final  judgment,  from  which  there  can  be  no 
appeal,  either  because  the  appeal  did  not  lie,  or  because  the  time 
fixed  by  law  for  appealing  is  elapsed,  or  because  it  has  been  con- 
firmed on  the  appeal. 

32.  Third  Pebson&—  With  respect  to  a  contract  or  judgment,  third 
persons  are  all  who  are  not  parties  to  it  In  case  of  failure,  third 
persons  are,  particularly,  those  creditors  of  the  debtor  who  con- 
tracted with  him  without  knowledge  of  the  rights  which  he  had 
transferred  to  another. 

MORTIMER  OARR, 
Speaker  of  the  House  of  RepresentativeSi 

OSCAR  J.  DIINN, 
Lieutenant  Governor  and  President  of  the  Senate. 
Approved  March  14, 1870. 

H.  C.  WARMOTH, 
Governor  of  the  State  of  Louisianai 
A  true  copy: 

Qbo.  R  Bovee, 

Secretary  of  States 
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THE  naXTBES  INDICATE  THE  NUMBEBS  OF  THE  ASTiCLES. 


A. 

ABANDONMENT. 

Separation  may  be  claimed  in  case  of  abandonment  of  the  hnsband  by  hifl 

mfe,  or  of  the  wife  by  her  husband,  in  what  manner,  138,  143,  145. 
The  abandonment  cf  the  land  extingoishes  the  servitudes  charged  on  it,  818. 
Of  the  abandonment  of  property  made  by  a  debtor  to  his  creditors. 
Vide  Cession  qf  Froperty. 

ABSENCE. 

Of  the  effects  of  absence  upon  the  eventnal  rights  which  may  belong  to  tho 

absentee,  from  76  to  79. 
Of  th^  effects  uf  absence  respecting  marriage,  80. 
Vide  Absentees. 

ABSENTEES. 

Of  the  meaning  of  the  word  absetUee^  3556,  No.  9. 

Of  the  curatorship  of  absentees,  from  47  to  56. 

Of  the  putting  inio  provisional  possession  the  heirs  of  the  absentee,  from  67 

to  75. 
Of  the  care  of  the  minor  children  whose  &ther  has  disappeared,  from  81 

to  85. 
Curators  who  have  been  appointed  to  absentees,  or  relations  who  have  been 

put  in  possession  of  the  effects  of  such  absentees,  can  sue  or  be  sued  for  a 

partition,  1315. 
Partitions  in  which  absentees  are  concerned,  must  be  made  in  a  judicial 

manner,  1328. 
Absentees  have  a  tacit  or  legal  mortgage  on  the  property  of  their  curators, 

3314. 
How  prescription  which  releases  from  debts  is  acquired  against  absentees, 

3541. 

ABSENT  HEIRS, 

Vide  Ouralors  and  Counsel  to  Absent  Ilevrs* 

ACCEPTANCE. 

Of  the  community  between  husband  and  wife.    Bules  relatire  thereto. 

Vide  Community, 

Of  donations  inier  vivos;  forms  and  effect  of  the  acceptance  of  these  dona- 
tions, from  1540  to  1549.  Such  acceptance  is  not  required  in  donations 
made  by  marriage  contract,  1739. 

Of  successions;  in  what  manner  successions  may  be  accepted  expressly  or 
tacitly,  98a 

At  what  time  succession  may  be  accepted,  from  978  to  987. 

When  the  acceptance  of  a  succession  is  implied  or  not  from  certain  acts, 
from  996  to  100.3. 

Who  are  the  persons  who  can  or  can  not  accept  a  succession,  from  1004  to 
1008. 

What  are  the  effects  of  the  acceptation  of  a  succession,  from  1009  to  1013. 

55 
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ACCESSION. 

(Of  the  riffht  of)  what  is  so  called,  498. 

Of  the  right  (  f  accession  to  what  is  produced  by  the  thing,  frcm  499  to  50S. 
Vide  Frmia, 

Of  the  ight  of  accession  to  what  unites  or  incorporates  itself  to  the  tiiinff, 
504. 

Of  the  right  of  accession  in  relation  to  immovables,  fiK)m  505  to  519;  in  rela- 
tion to  movables,  from  520  to  53^. 

ACCESS0RIE3. 

The  obligation  of  delivering  the  thing  sold,  includes  its  accessories  and 
dependencies,  2490. 

ACCESSORY 

Contract;  its  definition  in  opposition  to  a  principal  contract,  1771« 

ACCIDENTS. 

Vide  Fortviiious  Events, 

ACCOUNTS, 

To  be  rendered  by  the  tutor  of  a  minor,  f^om  357  to  361;  by  cnrators  of 
vacant  successions  and  to  absent  hejrs,  f.om  1191  to  1208;  by  the 
menfary  executor,  1674. 

ACCRETION. 

(Right  of);  in  succession  aJb  Intestnio,  the  portion  of  the  heir  renonncing 
to  his  coheirs  of  the  same  degree;  it  in  what  is  called  the  right  of  accredon, 
from  1022  to  1028. 

This  right  does  not  ezi  t  in  matter  of  testamentary  dispositions,  except  in 
some  cases  piovided  by  law,  fiom  1706  to  1709 

ACCRETIONS, 

Which  are  formed  miocessively  and  imperceptibly  to  any  soil  situated  on  the 

bank  o   a  river,  to  whom  they  belong,  509. 
Vide  AUuvion. 

ACKNOWLEDGMENT, 

Of  natural  children  by  their  others  and  motherSi  in  whose  &yor  it  may  be 

mad^,  its  forms  nnd  effects,  from  202  to  213. 
Vide  Naiural  ChUdrm. 

ACQUETS  AND  GAIN& 
Vide  Community, 

ACTIONS. 

An  action  for  the  recovery  of  an  immovable  estate  or  an  entire  sncoesBion  is 

considered  ns  immovable,  471. 
Actions  and  ,  bligatK  ns,  the  object  <  f  which  is  to  recover  money  doe  or 

movable  property,  are  considered  as  movables,  474. 
Actions  in  avoidance  of  a  contract,  from  1970  to  1977. 
Vide  Contracts. 

Action  of  nullity  and  rescission  of  agreements  and  sale. 
Vide  NuUUy,  Rescission.  • 

Vide  hypothecary  and  Medhibiiory  Actions  and  Beduciion, 

ACTS  under  private  signature. 

What  contracts  may  be  made  under  private  signature,  2240. 
Of  the  form  necessary  for  their  validity,  2241. 
Of  the  credit  to  be  given  to  them,  2242,  2243. 

How  the  person,  who  did  subscribe  buch  acts»  mast  acknowledge  oar  deny  his 
signature,  2244. 
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ACTS  under  private  signatore — Continued. 

Of  the  proof  to  be  made  when  the  signatore  is  expressly  denied,  2245. 

In  case  of  sale  or  exchange  of  real  property  the  acts  under  priyate  signatnie 

are  valid  against  bona  fide  purchasers  and  creditors,  only  from  the  day  on 

which  they  are  registered  according  to  law,  2*246. 
WdUb' AxdhenUCj  Oonfi^rmaiive^  Ccmservaiory  wfid Beoogniiwt  Acts. 

ADJUDICATION. 

How  the  property  which  minors  hold  in  comm'>n  with  their  &ihers  and  ^ 

m'^thers,  may  be  adjudicated  to  the  latter,  343,  344.  | 

In  what  manner  adju(£cation  at  public  sales  ought  to  be  made,  and  of  their  ^ 

effect,  froaf  26u7  to  2615,  262^  ^ 

ADMINISTBATION  ^ 

Of  the  tutor,  from  336  to  3C2. 

Vide  Tutor, 

Of  vacant  successions. 

Vide  Uurators  to  Vacant  Successions. 

ADMINISTBATOES  OF  SUCCESSIONa 

Of  the  appointment  and  duties  of  the  administrator  of  a  saeeession,  the  heir 
of  which  takes  time  for  deUberating,  394,  1042  to  1049, 1059, 1062  to  1070. 

AIX)PTION. 

Adoption  in  certain  oases,  214. 

ADULTEROUS  CHILDREN. 
Who  are  called  so,  182. 
They  can  not  be  legitimated  or  acknowledged  by  their  others  and  moChers, 

198,  204,  but  they  are  entitled  to  alimony,  245. 
Adulterous  and  incestuous  children  can  in  no  case  inherit  the  estates  of  their 

natural  fathers  and  mothers,  920. 
In  what  manner  fekthers  and  mothers  are  restrained  from  disposing  in  &TQr 

of  their  adulterous  and  incestuous  children,  1488.  ^ 

ADULTERY. 

The  husband  or  wife  may  daim  reciprocally  a  separation  in  case  of  adultery, 
xZS,  No.  1. 

ADULTa 

Males  who  have  attained  fourteen  years  complete,  and  females  the  age  ot 
twelve  years  complete,  are  distinguished  by  the  name  of  adults,  36.<r 


ADVERTISEMENTS. 

What  is  understood  by  publio  advertisements,  3556,  No.  4 

AFFINITY, 

Is  not  an  impediment  to  marriage,  96. 

AFFIXING  OF  SEALS. 

Vide  Seals. 

AGE. 

Age  forms  a  distinction  between  those  who  have  and  those  who  have  not 
sufficient  reatjon  and  experience  to  be  masters  of  themselves,  34. 

Of  the  presumption  of  survivorship  which  results  from  the  age  of  pezsons 
who  have  peribhed  in  the  same  events  from  937  to  939. 

AGREEMENTS. 
Yi^  Oonirads. 
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ALEATOET  OONTEAOTS 
Defined,  2982. 

ALEMBICS, 

When  placed  npon  a  tract  of  land  for  its  leryice  and  improrement,  tie 
immoyable  by  deetination,  46S. 

ALIENATION. 

The  persons  who  have  been  put  into  provirional  possession  of  the  estate  of 

the  absentee  can  not  alienate  his  immoTables,  69. 
Minor's  property  can  not  bo  aLleoated,  except  when  it  is  for  the  interest  of 

the  minor  to  do  so,  with  what  formalities  such  sale  must  be  made,  343 

to  345. 
The  immovables  settled  as  a  dowry  can  not  be  alienated,  except  in  certain 

oases,  from  2357  to  23t>3. 

ALIMONT. 

Children  are  bound  to  maintain  their  father  and  mother,  and  other  ascend- 
ants, who  are  in  need,  and  this  ob'igailon  is  reciprocal  on  the  part  of  the 
children  and  other  descendants,  229 . 

What  is  understood  by  the  word  alimony ^  230. 

In  what  manner  alimony  must  be  granted,  Irom  231  to  234. 

Fathers  and  mothers  owe  alimony  to  their  natural  children,  and  vioe  versa  ^ 
and  of  the  rales  relative  to  that  obligation,  from  24  '  to  244. 

Alimony  is  due  to  bastards,  though  they  be  adulterous  and  inoestaoas,  l^ 
their  mother  and  her  ascendants,  245. 

ANIMAL. 

Of  the  responsibility  of  the  master  of  an  animal  for  the  damage  he  has 

caused,  2321. 
Tide  Beasts,  OaUU  and  Wild  Beasts. 

ANNUITIES. 

Perpetual  rents  and  annuities  are  considered  as  movable  things,  474. 

The  annuities  are  civil  fruits;  they  are  obtained  day  by  day,  and  they  belong 

to  the  usufructuary,  545,  547. 
Annuities  bear  interest  frt)m  the  day  the  debtor  is  in  de&ult^  1944,  2800. 
The  contract  of  annuity  defined,  2<93. 
Annuity  may  be  either  perpetual  or  for  life,  2794. 
Bate  of  interest  on  annuity  for  life,  2795. 
Constituted  annuity  essentially  redeemable,  2796. 
In  what  cases  the  debtor  may  bj  compelled  to  rede:m  the  same,  from  2797 

to  2799. 

ANTICHBESIS. 

.      Asortof  pledge,  3134,  defined,  3135. 
Its  form  and  effects,  from  3i  46  to  3181.* 

ABOTHECARIEa 

Of  their  privilege  for  medicines  by  them  supplied  to  «  deceased  person 

during  his  last  sickness,  b2U2. 
Of  the  presciiotion  of  their  actions  in  payment  of  the  inedicines  by  them 

sold,  3538. 

APPARENT  OR  VISIBLE  SERVITUDES: 

What  are  the  servitudes  so  called,  728. 

How  continuous  and  apparent  servitudes  are  acquired  by  presoriptioii,  9S0L 

APPLICATION  AND  CONSTRUCTION  OP  THE  LAWa 
Rules  relative  thereto,  from  13  to  21. 
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APPBAISEBfENT,  APPBAISEBS. 
Tide  JSeptfrte. 

APPBF^NTIOES 

Are  a  sort  of  free  serrants,  164. 

How  apprentices  may  be  engaged,  and  of  the  form  and  effect  of  their  engage- 
ments, from  165  to  169. 

Are  bound  to  foltill  their  engagements,  and  when  enoh  engagements  may  be 
dissolyed,  from  170  to  172.  ^ 

How  the  master  may  correct  his  apprentice,  17S. 

Vide  Engagement  cmd  Master.  i 

AQUEDUCT. 

(B  ght  of)  a  sort  of  conventiooal  servitade,  724 

ABBITBATION, 

Defined,  3099. 

Form  and  object  of  the  submission  to  arbitration,  3100,  3102,  3103i 

Who  may  or  may  not  make  a  submission,  3101. 

Ol  the  penalty  generally  agreed  on  by  the  submission,  3106i> 

How  the  submission  is  put  an  end  to,  31 3 J. 

Vide  Arbitrqjtors,  AuKurd, 

ABBITB4T0BS. 

There  are  two  sorts  of  arbitrators,  310b. 

H  'w  their  powers  are  limited  with  respect  to  their  extent  or  duration,  3104 

3105,  3122,  3123,  3124. 
Who  may  be  appointed  arbitrators,  or  are  excluded  therefrom,  3107,  3108. 
How  the  arbitrators  and  amicable  compoundezs  ought  to  determine  the  causes 

submitted  to  them,  3110. 
Of  the  oath  to  be  taken  by  them,  3111. 
Of  the  proceedings  before  the  arbitrators,  from  3112  to  3115. 
Of  the  umpire  to  be  appointed  in  case  the  arbitrators  can  not  agree,  and  in 

wuat  maoner  such  umpire  must  act,  from  3116  to  3119, 
Of  the  duties  imposed  on  arbitrators,  from  3121  to  3128,  3131. 
H  w  their  powers  expire,  3105,  3123,  3124,  3132. 
In  what  manner  they  shall  give  their  award,  from  3125  to  3128. 
Of  the  homologation  of  the  award,  and  of  the  appeal  claimed  therefrom,  8129, 

3130. 

AB0HITECT3. 

>ide  Undertakers, 

AEBEABAGES 

Of  a  rent  charge,  how  prescribed  against,  3538.  , 

ASCENDANTS  \ 

Owe  alimony  to  their  descendants,  and  vice  versa,  229.  - 

How  ascendants  are  appointed  to  the  tutorship  of  their  descendants,  from  263 

to  266.  • 

Of  successions  feJling  to  ascendants,  from  903  to  910. 

ASSIGNa 

What  is  the  legal  meaning  of  this  word,  3556,  No.  6. 

ASSIGNMENT  OB  TBAN3FEB  ' 

Of  debts  and  other  incorporeal  rights,  from  2642  to  2654 

How  the  delivery  is  operated  between  the  assignor  and  the  assignee,  as  it 

regards  third  persons,  2643. 
Of  the  effects  of  the  mait  of  notice  of  such  transfer,  2644 
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ASSIGNMENT  OF  TBANSFEB— €k>ntmaed. 

The  transfer  of  a  debt  indlades  the  privileges  and  mortgages  nhkb  are 

attached  to  it^  2646. 
Of  the  nature  and  extent  of  the  wamnfy  to  which  the  assignor  is  lialde^ 

firom  26^  to  2651. 
How  he  against  whom  a  litigious  right  has  been  transferred,  niay  be  released 

therefrom,  2652. 
Exception  to  that  rule,  in  what  cases,  2654. 
"When  a  right  is  said  to  be  litigious,  2653. 

ATTOBNEY  AT  LAW. 

A  counselor  or  attorney  at  law  is  not  disqualified  from  being  a  witness  in  the 

canse  in  which  he  is  employed,  2282. 
The  actions  of  counselors  or  attorneys  at  law  for  their  fees  and  emoluments 

are  prescribed  against  by  three  years,  3638. 
The  actions  of  the  parties  against  their  attorneys  for  the  return  of  the  papen 

trusted  to  them,  are  likewise  prescribed  against  by  three  years,  3539. 

ATTOENEY  IN  FACT. 

His  duties,  3002,  8004. 

His  responsibility,  3U03,  3006. 

He  is  bound  to  render  an  account  of  his  mannpfement  to  his  principal,  3004w 

In  what  case  he  is  answerable  for  the  person  to  wnom  lie  has  substituted  his 

powers,  3007,  3008. 
The  pnncipal  may  eyen  in  that  case  act  directly  against  the  substitute,  3009: 
The  attorney  can  not  ^o  beyond  the  limits  of  his  procuration,  and  in  what 

cases  he  is  not  considered  to  ha^e  exceeded  his  authority,  3010,  3011. 
The  attorney  is  not  responsible  to  those  with  whom  he  contracted  in  that 

capacity,  unless  when  he  has  bound  himself  personally  towards  them, 

3012,  3013. 
When  there  are  several  attorneys  in  &ct  empowered  by  the  same  act,  th^  are 

not  bound  in  solidOj  3014. 
In  what  cases  the  attorney  is  bound  ts  pay  inte.est  to  his  principal,  80161. 

AUCTION.    (Sale  at) 
Vide  Pvblic  Sales. 

AUTHENTIC  ACT. 

When  an  act  is  considered  as  being  in  an  authentic  form,  2234 

In  what  case  an  act  which  is  deficient  as  authentic,  may  avail  as  a  private 

writing,  2236.  . 

The  authentic  act  is  rail  proof  of  the  agreement  between  the  contracting 

parties  and  their  assigns,  unless  it  be  declared  and  proved  a  forgery,  2236, 

1238.  ^ 

The  acknowledf^nent  of  payment  in  an  authentic  act  can  not  be  contested 

under  the  pretense  of  the  exception  of  non  numercUa  pecunia,  2237« 

AUTHOR. 

What  is  the  meaning  of  this  word,  3494. 

The  possessor  is  allowed  to  make  the  sum  of  possession  necessary  to  prescribe^ 
by  adding  to  his  own  possession  that  of  his  uuthor,  3493. 

AUTHORITY  OF  THE  THING  ADJUDGED. 

What  are  the  necessary  requisites  to  give  to  a  judgment  the  authority  of  ihb 
thmg  adjudged,  2290. 

AWARD. 

In  what  manner  the  arbitrators  must  give  their  award,  from  3123  to  3128. 
The  award,  in  order  to  be  put  into  execution,  ought  to  be  homologated  or 

approved  by  the  judge,  but  without  any  inquiry  into  its  merits^  except  ia 

case  of  appeal,  3129. 
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AWASD— Contmned. 

An  award  may  be  appealed  from,  and  how,  8130. 

The  arbitrators  havmg  onoe  given  their  award,  can  not  retract  or  change  any 
thing  in  it,  8131. 

B. 

BAD  FAITH. 

The  heir  who  omitted  by  bad  faith  to  incUide  in  the  inyentoiy  of  (Be  inooei* 
Bion  any  effects  belonging  to  it,  is  thereby  deprived  of  the  benefit  o^  inven- 
tory, 1061. 

Effect  of  bad  &ith  with  respect  to  the  restitation  of  the  things  nndnljy 
received,  2311,  2312. 
Vide  Qciod  ickk,  Fossesaor, 

BAKEBS. 

Their  claims  for  bread  are  privileged,  3191. 

Sach  claims  are  prescribed  against  by  the  lapse  of  one  year,  8534,  8685. 

BANKBUPTCT. 

Vide  RiUure,  FbUmg  Orcumstanoea. 

BANKS  OF  A  NAVIGABLE  BIVEB. 

Their  nse  is  public,  bat  their  property  belongs  to  those  who  poesess  the 

adjacent  lands,  4^5. 
What  is  understood  by  the  bunks  of  a  river  or  stream,  457. 

BASTABDa 

Children  are  legitimate  or  b<fstards;  what  is  understood  by  bastards,  27. 
Bastards  belong  to  no  family,  and  are  not  submitted  to  paternal  authority,  2881 
Vide  AdutteroiAS,  Inoestuous  and  UUgiiknaie  Children. 

BED  OF  A  BIVEB. 
Vide  Rwer. 

BENEFICIABT  HEIB. 

i>uties  of  the  heir  who  wishes  to  e^joy  the  benefit  of  inventory,  1084,  1085, 
1038. 

During  the  term  for  deliberating,  no  judgment  can  be  rendered  against  the 
beneficiary  heir,  1052. 

It  the  expiration  of  the  term  for  deliberating,  the  beneficiary  heir  may 
be  compelled  to  decide  whether  he  accept  or  reject  the  succession,  from 

•    1055  to  1070. 

Effect  of  the  declaration  of  the  heir  that  he  in  willing  to  accept  the  succes- 
sion only  under  the  benefit  oi  inventory,  1058. 
Vide  BmefU  of  Inventory 

BENEFIT  OF  DISCUSSION. 

The  surety  can  not  be  compelled  to  pay  the  debt,  but  after  the  debtor  has 
bten  previously  disoussed  or  seized,  unless  the  secuhty  should  have 
renounced  the  plea  of  discussion;  rules  relative  to  that  discussion,  from 
3045  to  3048,  3051. 

How  that  discussion  may  be  required  by  the  third  possessor  of  the  immo- 
vable property  subject  to  a  mortgage,  3408,  3404. 

BENEFIT  OF  DIVISION. 

A  debtor  in  adUdo  may  be  sued  separately,  without  having  a  right  to  plead 

the  benefit  of  division,  2094. 
When  several  persons  are  securities  for  the  same  debt,  any  one  of  them  may 

demand  that  the  creditor  should  divide  his  action,  unless  the  secqritieB 

have  renounced  the  benefit  of  division,  3049,  3060. 
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BENEFIT  OP  IN7ENT0BY, 

Defined,  1032. 

What  is  to  be  done  by  Uie  heir  who  wishes  to  ei^y  that  benefit,  lOSi,  108& 

Of  the  inyentoiy  to  be  taken  in  case  the  heir  takes  such  benefit*  from  1036  to 

1040. 
After  the  inventory,  an  administrator  mnst  be  appointed;  and  the  preference 

to  be  given  to  the  beneficiary  heir,  from  1041  to  1047. 
Sndi  administrators  are  boond  to  give  secon^,  and  what  are  their  other 

duties,  1041,  1048,,  1049,  1051,  from  1062  to  1070. 
What  are  the  advantaaes  which  the  heir  dezives  from  the  benefit  of  ittTento»y» 

1064. 

BILATERAL  OB  BEdFBOOAL  COKTEAOT,  defined,  1765. 

BILLS  OF  EXOHAKGR 

Actions  for  the  payment  of  bills  of  exchange  or  negotiable  notes^  are  ps6> 
scribed  agunst  by  five  years,  3640,  3641. 

BONA  FIDE  POSSESSOB. 

Vide  Posaesaor,  ^ 

BOOKS. 

The  books  of  merchants  are  good  evidence  against  them  and  so  are  piifiito 
books  against  him  who  has  written  them,  2^48,  2449. 

BOBBOWEB. 

Of  the  obligations  of  the  borrower  for  use,  from  2898  to  2906. 

How  he  must  keep  and  preserve  the  thing,  2898,  2899. 

Of  his  responsibility  with  respect  to  the  thing  lent,  from  2899  to  2909. 

The  borrower  is  not  at  liberty  to  keep  the  thing  by  way  of  compensation  or 

setoff;  2903. 
He  has  no  right  to  be  rein^bursed  of  the  expenses  he  was  compelled  to  make 

in  or  ^er  to  use  the  thing,  29()4. 
WhcD  several  persons  have  jointly  borrowed  the  same  object,  they  are  bound 

in  solido  to  the  lender,  2905. 
Engagements  of  the  borrower  for  consumption,  from  2920  to  2922. 
The  borrower  is  obliged  to  restore  the  thing  lent  in  the  same  quantity  »^ 

condition,  and  at  the  place  and  time  agreed  on,  2920. 
If  it  be  impossible  for  mm  to  do  so,  he  is  bound  to  pay  the  value  of  the  Qiwiff 

lent,  2921. 
If  he  does  not  fulfill  either  of  these  engagements,  he  is  bound  to  pay  int^ 

re8t»  2922. 

BOUND  SEBVANTa 
Vide  S&rvaaiUs, 

BOUNDS. 

He  who  removes  or  pulls  up  bounds,  is  liable  to  damages,  8S5k 

BBANOHEB  OF  A  FAMILY. 

If  one  root  has  produced  several  branches,  how  is  the  partition  of  a  miooci 
sion  to  be  made,  898. 

BBANGHES  OF  A  TBEE. 

Every  propiietor  in  the  cities  may  compel  his  neighbor  to  cut  off  tha 
brancnes  and  roots  of  the  trees  which  ext<fnd  on  his  estate,  69L 

BBOEEBa 

The  broker  or  intermediary  who  is  employed  to  negotiate  a  matter 

two  parties,  is  considered  as  the  mandatanr  of  both,  d016w 
Of  the  obligations  and  reiponsibility  of  sooh  aganti  from  3017  to  dOSUk 
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BBOTHEBS  AND  SISTEBS. 

The  representation  is  admitted  in  &yor  of  the  children  and  desoendantt  of 

the  brothers  and  sisters  of  the  deceased,  when  they  come  to  the  succession, 

in  concnrrence  with  the  nndes  and^nnts,  897. 
How  brothers  or  sisters,  or  their  descendants,  inherit  their  brother  or  sister, 

deceased,  jointly  with  the  fatiier  and  mother  of  the  deceased,  903,  904,  911. 
Brothers  and  sifters  inherit  to  the  ezcltudon  of  other  ascendants  and  coir 

laterals,  912. 

BUILDINGa 

Lands  and  boildings,  and  other  constmctions,  are  immoyable  by  their 

nature,  464. 
Eyery  one  is  bound  to  keep  his  buildings  in  good  repair; 
Bights  of  action  of  the  neighbor,  when  a  buililing  threatens  ruin,  670,  671. 
The  owner  of  a  boildimz  is  answerable  for  the  damage  caused  by  its  roixi^ 

2322. 

BULK. 

What  is  ti^e  legal  meaning,  of  that  word,  3556,  No.  (L 

BTJTEIL 

Of  the  obligations  of  the  buyer,  from  2549  to  2565. 

Obligations  of  the  buyer  with  respect  to  the  payment  of  the  price,  from  2550 

to  2662. 
When  the  buyer  is  bound  to  pay  the  interest  of  the  price,  2663,  2554. 
Obligations  of  the  buyer,  by  which  he  is  bound  to  receive  delivery  of  the 

thmg,  and  to  remove  it,  2666,  2666. 
In  what  cases  the  buyer  may  suspend  the  payment  of  the  price,  from  2567  to 

2569. 

BUTCHEKS. 

Their  privilege,  8191. 

Tueir  actions  for  supplies  of  meat  are  prescribed  by  three  years,  8638. 

O. 

CADUCITY, 

Of  a  testament  or  legacy,  from  1697  to  1705. 

The  testamentary  di^po8ition  becomes  witLout  effect,  if  the  instituted  hefr  or 

the  legatee  does  not  8ur\ive  the  testator,  1697. 
Of  the  effect  o)  conditions  annexed  to  a  testamentary  disposition,  1698,  1699. 
The  legacy  falls,  if  the  thmg  bequeathed  has  totally  perished,  1700,  1701. 
Difference  in  case  of  an  alternative  legacy,  1702. 
The  testamentary  disposition  falls,  when  the  instituted  heir  or  the  legatee 

Tejects  i»,  or  is  incapable  of  receiving  it,  1703. 
So,  by  the  birth  of  legitimate  children  of  the  testator,  posterior  to  its  dateu 

1705. 

OAPABILITY  OF  CONTRACTINa 

How  insane  persons,  married  women  and  minors,  are  incapaUe  of  contract* 

ing,  1782,  17»3. 
Bules  with  respect  to  the  incapacity  of  interdicted  persons,  1784,  1788,  1789; 

of  minorn,  1785,  from  1790  to  1795;  of  married  women,  17f6,  1787,  and 

from  1790  to  1795;  ot  the  persons  wh)  are  deprived*  of  the  enjoyment  of 

their  civil  rigots,   1796. 

Vide  InUrdii^  Ferso/is^  Married   Women  and  Minors* 

CAPTATION. 

Proof  is  not  admitted  of  the  testamentary  dispositions  having  been  made 
through  hatred,  anger,  suggestion  or  captation,  1492. 

66 
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CAPTURES  FKOM  THE  ENEMY, 

Are  one  of  the  five  ways  of  aoaniring  property  by  oocnpanoy,  and  are  xega- 
lated  by  the  law  of  nations,  3414^3425 

OABBIEBS  AND  WATERMEN, 

Are  subject  to  the  same  obligations  which  are  imposed  on  tavern  keepezB,  in 

the  title  of  deposit,  2751. 
Boles  respecting  their  responsibility,  2753,  2754 

CASUAL  CONDITIONS, 
Defined,  202a 

CATTLE, 

Intended  for  the  cultivation  of  land,  are  immovable  by  destination,  468. 

If  the  osafruct  consists  of  only  one  head  oi  cattle  which  dies,  the  nsofrno- 

toary  is  not  bound  to  return  another,  or  to  pay  the  value  of  the  same,  692^ 
What  is  his  oblifl^adon  when  a  whole  herd  of  catUe  is  subject  to  the  usufimoth 

593. 

CAUSE. 

Prescription  may  be  pleaded  in  eveiy  stage  of  a  cause,  8464. 

CAUSE  OF  CONTRACTa 

An  obligation  without  a  cause,  or  with  a  false  or  unlawful  cause,  can  haTe  no 

e£fect,  1893. 
When  the  cutise  of  a  contract  is  considered  as  illicit,  1895i 
What  is  meant  by  the  cause  ot  a  contract,  1896. 

An  agreement  is  not  the  less  valid,  though  the  cause  be  not  expressed,  1894. 
When  a  contract  is  considered  &»  being  without  cause,  1897. 
Where  the  consideration  or  cause  of  a  contract  exists  at  the  time  of  malriTig 

it,  but  afterwards  foils,  in  what  cases  it  will  not  effect  the  contract,  1898^ 

1899. 
if  the  party  can  show  the  existence  of  a  true  consideration,  the  contract  can 

not  be  invalidated,  though  the  cause  expressed  in  the  contract  be  one  that 

did  not  exists  1900. 

CAUSES  WmOH  DISPENSE  OB  EXCUSE  FKOM  THE  TUTORSHIP, 

From  299  to  301. 

Who  are  the  persons  dispensed  or  excused  by  the  nature  of  their  offices^ 

from  292  to  294. 
Persons  who  are  not  relations  of  the  minor,  or  who  are  related  to  him  only 

beyond  the  lourth  degree,  c  ^n  not  be  ci>mpdled  to  accept  the  tutorship,  2^ 
A  person  may  be  excu^  &om  the  tutorship  by  his  age,  infirmities,  or  the 

number  of  tutorships  to  which  he  has  been  already  appointed,  Irom  296 

to  298. 
In  what  manner  and  at  what  time  the  tutor  must  propose  his  excuses  against 

his  appointment;  he  is  bound  to  administer  provisionally  during  the  pen- 
dency of  the  suit  relative  thereto,  299,  300. 
No  excuse  whatever  mav  dispense  the  &ther  from  accepting  the  tutorship  of 

his  children,  30  L 

CAUSES. 

For  which  a  person  may  be  excluded  or  removed  from  tutorship. 
Vide  Incapacity,  Esidusion  and  Deprivalion  ojf  Tukfrsh^ 

CELEBBATION  OP  MAKKUGES, 

From  99  to  109. 

By  whom  marriages  may  be  celebrated,  102,  103. 

In  whose  presence  the  marriage  must  be  celebrated;  act  to  be  made  of 

celebration,  105. 
No  marriage  can  be  contracted  by  procuration,  109. 
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CERTAIN,  XJNCEBTAIN. 

What  is  the  legal  meaning  of  these  words,  3556,  Ka  7« 

CERTAIN  CONTRACra 

Definitions  of  contracts  which  are  certain,  1776. 

CESSION  OF  PROPERTY, 

Defined,  2170. 

Two  kinds  of  cession,  2171,  2172. 

Both  are  subject  to  formalities  prescribed  by  special  laws,  2173. 

What  is  the  benefit  of  the  yolontary  cession  of  property,  and  of  its  effects, 
from  2174  to  2177. 

The  cession  of  goods  does  not  transfer  the  property  to  the  creditors,  bttt  only 
giyes  them  the  right  of  selling  it,  2175. 

The  creditors  can  not  reAise  the  cession  of  property,  except  in  case  of  fraud, 
2176.  ' 

Of  the  rights  which  the  debtor  preserves  on  the  property  thus  surrendered* 
after  the  cession  has  been  made,  2178,  2179. 

Of  the  rights  which  the  cession  confers  to  the  creditors,  from  2180  to  2182. 

What  are  the  effects  which  the  debtor  is  not  bound  to  abandon  to  his  cred- 
itors, 2183. 

In  wnat  manner  the  sale  of  property  surrendered  to  creditors  must  be  madei, 
2184. 

CHARGES. 

Of  the  charges  which  the  usnfinctuary  is  bound  to  support^  678,  579. 


CHILD,  CHILDREN. 

Children  are  legitimate  or  ille^timate,  27. 

Children  bom  dead  are  considered  as  if  they  had  never  been  bom  or  con- 
ceived, 28. 

Children  in  their  mother's  womb  are  comddered  as  if  they  were  already  bom, 
and  of  their  rights,  29. 

Children  are  legitimate,  illegitimate  or  legitimated,  178. 

When  the  child  is  or  is  not  deemed  capable  of  living,  186;  and  when  his 
legitimacy  mfty  be  disputed,  Irom  185  to  192. 

How  the  filiation  ot  legitimate  children  may  be  proved. 
Vide  FUiaiion, 

How  children,  bom  out  of  marriage,  may  be  legitimated. 
Vide  LegiiimeUion, 
Vide  Bastards,  lUegUimale,  Legitimate  and  Naturai  ChUdrerL 

CHIMNET. 

At  what  distance  and  in  what  manner  a  chimney  must  be  constraoted  near  a 
wall,  wiiether  held  in  common  or  not  with  a  neighbo.,  692,  093.  ' 

CITATION. 

Jn  what  manner  prescription  is  intermpted  by  a  citation,  3518,  3519,  3552. 
3553. 

CITIES. 

Things  which  are  for  the  comm^'n  use  of  a  cit^,  are  public  things,  454. 
Things  which  belong  in  common  to  the  inhabitants  of  cities,  are  of  the  kinds. 
45a 

dTY  COUNCILS 

Have  the  right  to  make  regulations  to  determine  the  mode  of  proceeding  to 
pull  down  houses  in  order  to  arrest  the  progress  ol  fire,  672. 

CIVIL  FRUITS. 

What  Iruits  are  so  called,  546.    They  belong  to  the  usufraotoaiy,  544^  and 

they  are  acquired  day  by  day,  547. 
TididihiUs. 
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CIVIL  OBUGATIOKS^ 

Defined,  1767. 

Their  diffen^ut  kind?.  176a 

CIVIL  POSSESSION, 

Defined,  3429.    In  what  ife  diflian  from  nfttaral  poaseifiioii,  3481.    How  It 

may  be  retained,  3502. 
Vide  Possession, 

CLAnSE& 

Vide  Penai  Clauses, 

CLEBES  AND  SEORETABIES 

flaye  a  privilege  for  their  salaries,  3191,  3214.  Their  aetionB  for  the  same 
are  prescribed  against  by  three  years,  3538. 

CLEBES  OF  OOUBTS. 

The  actions  for  their  fees  are  prescribed  against  by  three  yeazs,  3538. 

CLOTHEa 

Vide  Linen  and  Clolhes, 

COHABITATION 

Between  husband  and  wife,  is  erer  presmned  in  case  of  a  Yolnntaiy  sqpai*- 

tion,  188. 
The  proof  of  cohabitation  with  the  repnted  father,  though  supports  by  oath 

of  the  mother,  is  not  snffioient  to  establish  natiuml  paternal  descent^  210. 

COHEIRS. 

Vide  Edrs. 

» 

COLLATEBAL  LINE. 

What  is  so  called,  890.  How  the  degrees  are  ooonted  in  that  line,  892.  In 
whose  favv  r  the  representation  is  admitted  therein,  897;  and  how  broUiaEi 
and  sisters  inherit  in  that  line,  from  911  to  913. 

COLLATEBALS. 

How  collaterals  inherit  in  defect  of  brothers  and  sisters,  914. 

COLLATION. 

What  is  meant  by  collation,  from  1227  to  1241. 

How  it  is  due  by  children  and  other  descendants,  from  1227  to  1240. 

How  they  may  be  dispensed  with  the  obligation  of  collating,  from  1231  to 

1234. 
Who  are  the  children  and  descendants  who  are  bonnd  to  collate,  from  1235  to 

1241. 
To  whojn  the  collation  is  due,  and  what  things  are  sabject  to  it^  from  1242  to 

1250. 
To  what  snccession  it  is  due,  1242. 
What  things  are  and  what  things  are  not  subject  to  be  collated,  1242,  and 

from  1244  to  1247,  1250. 
How  collations  are  made  and  in  what  ways,  from  1251  to  1288. 
Of  the  collation  when  made  in  kind,  1252;  and  when  made  by  taking  leis^ 

1253. 
Of  the  collation  when  the  things  given  were  immovables,  from  1255  to  1282; 

when  they  consisted  in  moyables,  1283,  1284;  when  in  money,  1285. 

COMMEBOIAL  PABTNEBSHIPS» 

Defined,  and  their  kinds,  2825,  2827,  2828. 
Their  particular  rules,  2852. 
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OOHBOSSION. 

Chranted  to  tators  of  minora,  349. 

To  administra'ora  of  Buooesaions,  in  case  the  heir  has  taken  the  benefit  ol 

inTentory,  KHW. 
To  coiators  of  vacant  sacceesions  or  absent  heirs,  1200  to  1202. 
To  testamentaiy  execnton,  from  1683  to  1687. 

COMMON  PROPERTY, 

Between  husband  and  wife,  23S4- 

COMMUNITY, 

Of  acquets  and  gains  between  husband  and  wife,  from  2399  to  2424. 

flow  marriage  produces  by  itself  that  community,  from  2399  to  240L 

What  are  the  effects  included  in  that  community,  2402. 

What  debts  are  excluded  therefrom,  2403. 

Of  the  power  of  the  husband  on  the  property  of  the  community,  2404 

Of  the  partition  of  the  common  effects  at  the  dissolution  of  the  community, 

from  2405  to  24u8. 
How  the  wife  and  her  heirs  may  renounce  that  community. 
Vide  htnundaJLUm. 
How  the  community  mny  be  modified  or  limited  by  the  marriage  contract^ 

and  how  the  husband  and  wife  mny  agree  therein  thai  there  shall  be  no 

community  between  them,  from  2392  jto  2396b 
Vide  ikparatUm, 

COMMUTATIVE  CONTRACTS, 

Defined,  1768;  when  presumed  such,  1770. 

COMPARISON  OP  WRITING. 

When  IJliat  kind  of  proof  may  be  resorted  to,  2246* 

COMPENSATION  OR  SETOFF, 

Is  one  of  the  manners  of  extinc^uishing  a  debt,  2130. 

When  it  may  be  opposed,  2211;  and  when  not,  2212,  2213,  2215. 

COMPROMISE  OR  TRANSACTION 
Vide  TransadUm 

COMPULSORY  TRANSFER  OF  PROPERTY. 

When  it  may  take  place,  2626,  2627. 

Of  the  compensation  to  be  granted  to  the  owner,  and  in  what  manner  it 

is  settled,  from  2628  to  264(». 
Of  the  recourse  of  the  true  owner  against  the  person  who  has  unduly  receiyed 

such  compensation,  264L 

CONCUBINAGE 

Persons  who  live  in  op^n  con'»ubina'?«  arA  respectively  incapable  of  making 
to  each  other  any  donatitaus,  except  of  movable  efiects  up  u>  a  certain 
amount,  1481. 

CONDITIONS, 

Required  to  contract  marriag'',  90,  91. 

Conditions  impossible,  or  contrary  to  the  laws  or  morals,  inserted  in  dona- 
tions, are  deemed  not  written.,  1519. 

How  donations  may  be  revoked  on  account  of  the  non-performance  of  the 
conditions  annexed  Uiereto,  1559,  and  from  1666  to  1568. 

CONDrnONS  in  CONTRACTa 

Their  several  kinds,  from  2021  to  2026;  their  effects,  from  2028  to  2042. 
Of  the  suspensive  condition  and  its  effects,  from  2043  to  2044. 
Of  the  resolutory  condition,  itom  2045  to  2047* 
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CONDITIONAL  OBUGATIONa 

Vide  OUigaiUma. 

CONFESSION, 

Of  payment,  oontained  in  an  anthentio  act,  oaa  not  be  contested  under  Qm 

pretense  of  the  exception  of  non  fwmimUa  p^ewnia,  2287« 
Confeesion  is  of  two  kinds,  2289. 
Of  extr%jndicial  confession,  229CI 
Of  jndioial  confession,  2291.  •  * 

CONFIRMATIVE  ACTS, 

And  their  effects,  from  2272  to  2274. 

CONFUSION. 

Effect  of  oonfdsion  in  matter  of  servitudes,  from  805  to  812;  and  fiir  Uia 
extinguishment  of  obligations,  2217,  2218. 

CONJUNCTIVE  OBLIGATIONS, 
Defined,  2063;  how  created,  2065. 

CONSANGUINITT. 

The  propinquity  of  consanguinity  is  established  by  the  number  of  geneo^ 
tions,  889. 

CONSENT  OR  ASSENT 

Necessary  to  give  validity  to  a  contract,  from  1797  to  1818. 

Of  the  nature  of  the  consent,  and  how  it  is  to  be  ^own,  from  1797  to  1819. 

What  defects  of  consent  will  invalidate  a  contract,  1819. 

Vide  Error,  Braud,  Violence,  Threats, 

CONSERVATORY  ACTS. 

Mere  conservatory  acts  do  not  amount  to  nn  aoceptanoe  of  a  suooessioii  or  of 
a  community,  997,  2412. 

CONSIGNEE  OR  COMMISSION  AGENT. 

Of  his  privilege  on  the  goods  consigned  to  him,  3247. 

CONSIGNMENT 

In  case  of  a  tender  of  payments;  its  effects,  21G7. 

CONSIGNOR. 

Of  his  right  to  claim  his  goods  in  the  possession  of  the  oonstgnee  wlio  bM 
failed,  and  of  his  privilege  on  their  price,  if  still  due,  32^8. 

CONSTRUCTION  OF  THE  LAWa 
(Rules  respecting  the),  from  13  to  2L 

CONSTRUCTIONS, 

Which  the  owner  may  make  on  his  land,  505. 

Be  is  presumed  to  have  made  those  which  exist  thereon,  and  at  his  own 

expense,  606. 
Of  the  case  when  the  owner  of  the  soil  makes  oonstruotions  with  i««^*^wSfjf 

belonging  to  another,  607. 
When  a  third  person  has  made  constructions  with  his  own  matezialB  on  Uia 

Itmd  of  another,  what  is  the  right  of  the  owner,  508. 

CONTINUOUS  OR  NON-INTERRUPTED  SERVITUDES^ 
Defined,  727;  how  may  be  acqoirfdd  by  prescription,  3501 


eUITEBAL  INDEX.  4M 

OONTBACra 

pefinition  and  natnre  of  a  oontraot,  1761. 

(General  dispositions  relative  to  contracts,  from  1762  to  1778. 

Of  the  seyeral  kinds  ol  contracts,  1766,  and  firom  1767  to  1778. 

Of  the  requisites  to  the  formation  of  a  valid  contract,  1779. 

Of  the  parties  to  a  contract,  and  of  their  capability,  from  1780  to  1796. 

Of  the  consent  necesKary  to  giye  validity  to  contracts,  from  1797  to  1819L 

What  defects  of  consent  will  invalidate  a  contract,  1819. 

Ot  the  object  and  matter  of  contracts,  from  1893  to  1904. 

Of  the  canse  or  consideration  of  contracts,  from  18B3  to  1900. 

Vide  Otiigaiifyns. 

OONTRIBUTiON. 

• 

What  is  so  called  with  respect  to  the  payment  of  the  debts  of  a  succession,  58. 
Bow  the  nsnfraotuai  V  and!er  an  universal  title,  is  bound  to  contribute  to  the 

payment  (*f  the  debts  of  the  succession  of  the  testator,  686,  687. 
How  legatees  under  an  universal  title  contribute  to  flie  same,  1614. 
When  there  are  several  heirs,  each  of  them  contribute  to  tiie  payment  of  tbd 

debts,  in  what  proportion,  1420. 

CONVENTIONAL  MOBTGAGES. 

Defined,  3290;  rules  relative  thereto,  from  3291  to  3310. 

CONVENTIONAL  OBLIGATIONa 
Vide  OUigaiUms. 

CONVENTIONAL  SEBVITUDE3. 

From  709  to  822. 

Of  the  general  division  of  servitudes  into  urban  and  rural,  710« 
Of  the  several  kinds  of  urban  servitudes,  from  711  to  720. 
Of  the  several  kinds  of  rurat  servitudes,  from  721  to  726. 
Of  the  division  of  servitudes  into  continuous  and  discontinuous^  apparent  or 
non-apparent,  727,  728. 

COPIES  OF  TITLES. 

Proof  resulting  therefrom. 
Vide  Jiegistry, 

OOBPORATIONS^ 

Defined,  427. 

Of  the  nature  of  corporations,  of  their  use  and  kinds,  from  427  to  431. 

Of  their  privilejges  and  incapacities,  from  432  to  446. 

Of  the  dissolution  of  corporations,  447. 

COBPOBEAL  THINGa 
Defined,  460.  ^ 

COTUTOB. 

When  the  mother  retains  the  tutorship  of  her  children  by  ft  iOrst  mairiagey 
her  second  husband  becomes  ipso  Jado  the  ootutor  of  such  children,  266» 

COUNSEL  FOB  THE  ABSENT  HEIBS, 

When  appointed,  and  his  dutiOtf,  from  1210  to  1219,  and  1661, 1662. 

COUNSELLOB  AT  LAW, 
Yide  AUamey  at  Law. 

COUNTEB-LETTEBS 

Have  no  efieot  against  orediton  or  bona  fide  possessors,  2239L 
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OBEDirOBS 

Hay  interrene  in  the  suits,  the  object  of  which  is  to  depriye  their  debtor  ttam 

the  osafract  granted  to  him,  623. 
They  may  canse  to  be  annulled,  any  renunciation  which  their  debtor  may 

have  made  of  his  right  of  nsafract  to  their  prejudice,  624. 
They  are  authorized  to  accept  a  successioa  which  their  debtor  refuses  to 

accept,  or  to  which  he  has  renounced,  and  in  what  manner,  1021,  and 

from  1071  to  1074. 
Of  their  rights,  when  a  presumptiYe  heir  of  a  succession  refuses  or  n^lects 

to  act  as  such,  1036,  1037. 
What  they  are  authorized  to  do,  when  the  heir  takes  a  term  for  deliberating; 

1052. 
After  what  time  they  may  compel  the  heir  to  decide  whether  he  acc^ts  or 

not,  1055. 
The  creditors  of  the  wife  may  attack  the  renunciation  to  the  community 

which  she  may  have  made  to  defraud  them,  2421;  but  they  can  not,  with- 
out her  consent,  petition  for  a  separation  of  property  between  her  and  her 

husband,  2433. 
The  creditors  of  the  husband  may  object  to  such  separation,  even  when 

decreed  and  executed,  if  made  to  definiud  ihem,  2434. 
Of  the  priyilege  of  the  creditor  on  the  thing  given  to  him  on  pledge,  3220. 
The  creditors  may  plea  1  prescription  for  the  purpose  of  acquiring  property, 

though  Uieir  deotor  haye  renounced  to  such  right,  3466. 

OEEDITORS  IN  SOLIDO. 

Of  the  rules  which  goyem  obligations  between  them,  from  2088  to  2090l 

CBEW. 

Of  the  priyilege  of  the  officers,  sailors  and  others  of  the  crew  of  a  yessel, 

3237. 
Their  claims  for  their  salaries  or  wages  are  orescribed  against  by  one  year, 

3534,3534 

OBOP. 

Standingorops  ore  considered  as  immoyable,  465^ 
Vide  Fmits, 

CURATOBS,  CURATORSHIP. 

Of  the  curator  of  the  child  in  his  mother's  womb,  29,  252. 

OwraUtrs  to  ahseniees;  When  they  are  appointed,  and  how,  47,  48. 

Of  their  oath;  ol  the  inyentory  to  be  taken  by  dicm,  and  of  the  seoorlty  thfly 

are  bound  to  give,  49. 
Of  their  powers  and  duties,  50,  51,  54,  55. 
How  their  curatorship  ends,  52. 
Of  the  curator  ad  hoc  to  be  appointed  to  an  absentee  in  the  suits  in  which  he 

is  concerned,  56. 
Of  thd  curator  ad  hoe,  who  is  appointed  in  certain  cases  to  the  emancipated 

minor,  369. 
The  minor  who  is  emancipated  otherwise  than  by  marriage,  can  not  sue  or 

be  Hued,  without  being  a  sisted  by  a  curator  ad  lUem,  3/5. 
Ourators  to  insane  persons  and  i^thersj  31. 
At  what  time  curators  are  appointed  to  insane  persons,  404 
Who  may  be  appointed  in  that  capacity,  and  of  their  power  and  duties  as 

such,  412,  413,  415. 
Of  the  curators  to  be  appointed  to  persons  incapable  of  administering  their 

property  on  acooiont  of  infirmities,  32,  422. 
Curators  to  vacant  sitccessions  and  absent  heirs. 
Of  the  appo.ntment  of  such  curators,  from  1113  to  1132. 
Of  the  duties  and  powers  of  such  cura  ors,  from  1133  to  1157. 
Of  the  cause  lor  which  such  curators  may  be  dismissed  or  superseded,  from 

116810  1161. 
How  such  curators  must  proceed  to  the  sale  of  the  effects  and  to  the  liqiddft* 

tion  of  the  successions  py  them  administered,  from  1162  to  1190. 
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CUBITOBS,  OUEATORSHIP— Oontinned. 

Of  the  acooTint  to  be  rendered  by  them,  and  of  the  eommiasion  which  thej 

are  entitled  to,  from  1191  to  1209. 
Of  the  duties  of  each  cnrators,  when  their  administration  is  prolonged 

beyond  the  le^al  term,  1169,  1209,  1170. 

CUSTOMS, 
Defined,  3. 

I>. 

DAMAGE, 

Videio5«,  WasU, 

DAMAGES. 

Of  the  damages  which  are  dne  in  case  of  inezecation  of  obligations  to  do  or 

not  to  do,  hrom  1926  to  1928. 
Of  the  damages  resnlting  from  the  inexeontion  of  obligations  in  general, 

from  1U30  to  1^44. 
The  seller  who  knows  the  vices  of  the  thing  sold  and  omits  to  declare  them, 

is  answerable  in  damages,  2545. 
Of  the  damages  to  which  the  seller  may  be  subject,  when  he  declared  that 

the  thing  sold  possessed  some  quality  which  he  ^ew  it  did  not  possess, 

2547. 
When  the  bayer  is  bonnd  in  damages  on  aooonnt  of  the  delay  in  the  payment 

of  the  price,  2565. 

DATIVE  TUTOBSHIP. 

Rules  relative  thereto,  from  270  to  272. 
Vide  TiJilorakip, 

DATIVE  EXEOUTOrJSHIP. 

In  what  case  the  judge  shall  appoint  a  datire  ezecntor,  and  of  the  duties  of 
such  ex.ontor,  1678,  1C79 

DEAF  AND  DUMB  < 

Are  incapable  of  being  witnesses  to  a  testament^  159L 

DEATH. 

The  execution  of  a  testament  shall  not  be  ordered,  until  the  decease  of  the 
testator  has  been  sufficiently  proved,  1645,  1646. 

DEBTORS  IN  SOLIDO. 

Of  the  rules  which  govern  the  obligations  with  respect  to  debtors  in  sciido, 
from  2091  to  21o7. 

DEBTa 

Of  their  payment,  from  1415  to  1421. 

How  the  neirs  and  the  legatets  under  an  universal  title,  a^e  bound  to  contri- 
bute to  the  payment  of  the  debts  of  a  succession,  from  1421  to  1464. 

How  the  usufructuaiy  mider  an  universal  title  is  bound  to  contribute  to  the 
same,  557,  591. 

Of  the  manner  in  which  the  debts  of  a  suocepsion  administered  by  curators, 
executors  and  administrators,  ought  to  be  paid,  from  1051  to  1068 ;  from 
1179  to  1189  and  1670. 

DEDUCTIONS, 

(Of  the)  to  be  made  before  proceeding  to  partitions,  from  1357  to  1362. 

DEFAMATION  (Public)  is  a  cause  of  separation,  138. 

DEFAULT,  (To  be  in)  in  how  many  ways  a  debtor  mav  be  put  in  de&ult,  for 
not  executing  his  obligations,  and  effects  of  such  default,  from  1910  to  1914, 
and  1919. 

57 
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DEFECTS  OF  A  THINQ. 
Vide  Vices. 

DEFINITIONS,  3556. 

DEGREES  OF  RELATIONSHIP. 

In  matter  of  relationship,  each  generation  is  called  a  degree^  889L 
The  series  of  degrees  forms  the  line,  89(». 
How  d^n^^es  are  counted  in  the  direct  line,  891. 
How  io  the  collateral  Ime,  892. 
Vide  LinA, 

DELEGATION, 

Defined,  2188. 

Does  not  operate  a  novation  except  in  what  case,  Wd, 

DELIBERATING,  (Term  for) 
Vide  T^mu 

DELIVERY. 

Of  the  obligation  to  deliver  an  object  and  of  the  effects  of  such  an  obligaftioiv 

from  1910  to  1925. 
The  seller  is  bound  to  deliver  the  thing  sold,  2483 
Tradition  or  delivery  defined,  2477. 
How  Uie  delivery  of  movable  efiectb  takes  place,  2478. 
How  that  of  immovables,  2479.  , 

How  that  of  incorporeal  rights,  2481. 
Of  the  rules  with  respect  to  the  dc^veiy  or  tradition,  from  2479  to  2499L 

DEPOSIT, 

Defined,  2926. 

Of  its  difierent  kinds,  2927. 

Of  the  deposit  properly  so  called,  from  2928  to  2981. 

What  may  be  its  object,  2928. 

It  is  es^ntially  gratuitous,  2929.  \ 

Is  perfected  only  hy  real  or  fictitious  delivery,  2930. 

Of  voluntary  deposit;  rules  respecting  it,  from  2932  to  2936b 

The  imperfect  deposit  is  abolished,  2963. 

Of  the  necessary  deposit,  from  2964  to  2971. 

Vide  Seqaestraiion, 

DEPOSITARY; 

Of  the  obligations  of  the  depositary  in  general,  from  2937  to  2959. 
His  duti  s,  29o7,  29»8,  trnd  from  2940  to  2948,  2959. 
His  responsibility,  from  2939  to  2945. 
/  To  whom  the  thing  depoisited  must  be  restored,  from  2949  to  2952. 

In  what  place  it  must  be  restored,  2953,  2954. 
At  what  time,  2955. 
The  depositaiy  can  not  retain  the  thing  by  way  of  compensation  or  setoff 

2956. 
When  several  persons  have  received  the  same  thing  in  deposit,  each  of  tlMm 

is  bound  to  restore  the  whole,  2957 
The  ^inffkithfnl  depositary  is  not  admitted  to  the  benefit  of  cession,  2968. 

DEPOSITOR.' 

Of  the  obligations  and  rights  of  the  depositor,  from  2960  to  2962. 

How  Uie  depositor  has  a  rii^ht  to  reclaim  the  thing  deposited,  when  it  ezisls 

in  kind  in  the  hands  of  the  depositary  or  assigns,  2961. 
Of  his  privilege  on.  the  price  of  mat  thing,  if  still  due,  in  case  the  deponteij 

has  msposed  of  the  same,  2962. 
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DEEELIOTIONS. 

Defined,  to  whom  they  bel  ng,  610. 

DESCENDANTS. 

Of  the  duties  of  descendants  towards  their  ascendants  who  are  in  need,  229. 
Of  successions  foiling  to  descendants,  9U2. 

DESTKUCTION. 

The  destruction  of  a  building  on  which  an  usufruct  is  established,  puts  an 

end  to  such  usufruct,  613,  614.  ) 

Servitudes  are  extinguished  by  the  destruction  of  the  estate  which  owe  the  \ 

same,  783.  : 

When  the  thing  wh'ch  is  the  object  of  the  obligation  is  destroyed,   how  fax 

the  obligation  is  extinguished,  2219,  2220.  ^ 

DIRECT  LINE. 

What  is  call(  d  so  in  matter  of  relationship,  890. 
How  the  degrees  are  counted  in  the  direct  line,  891. 

DISCUSSION, 

Vide  Benefit  of  Discussion, 

DISCONTINUOUS  OR  INTERRUPTED  SERVITUDES^ 

Defined,  727. 

They  can  not  be  acquired  by  prescription,  766L 

DISINHERISON. 

How  forced  heirs  may  be  depriyed  of  their  legitime  or  legal  portion,  1617. 
What  are  the  requisites  for  a  \alid  disinherison,  from  1618  to  1620  and  1624 
Of  the  causes  for  which  parents  may  disinherit  their  children,  1621. 
Of  the  cuuses  for  which  ascendants  may  disinherit  their  descendants,  1622. 
Of  the  causes  for  which  children  may  disinherit  their  parents,  1623. 

DISMISSAL. 

Vide  Removed, 

DISPOSABLE  PORTION. 

Of  the  portion  reseryed  to  the  children  and  descendants  in  the  succession  of 

their  fathers  and  mothers,  1493. 
Of  the  legal  portion  reserved  to  the  fitther  and  mother  in  the  succession  of 

their  children  and  descendants,  1494. 
Rules  respecting  the  disposable  portion,  from  1496  to  150L 

DISPOSITIONS 

Mortis  causa. 
Vide  Testaments,  7esia,nentary  DisposUUms, 

DISSOLUTION, 

Of  corporations. 

Vide  torporcUions, 
Of  marriage. 

Vid3  Marriage,  i 

Ofjpartnership. 

Vide  Parttiership, 

DISTANCE. 

Of  the  distance  and  of  the  intermediaiy  works  required  for  certain  bnildingSi 
irom  692  to  695. 

DISTINCTION. 

Of  persons,  from  24  to  87. 
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DISTRIBUTION. 

What  is  nnderstood  by  distribution  among  creditors,  3556,  No.  lOl 

DITCHES  IN  COMMON. 

Every  ditch  between  two  estates  is  stipposed  to  be  held  in  common,  689. 
A  ditch  held  in  commou,  is  to  be  kept  at  the  expense  of  the  two  contigaoiis 
proprietors,  690. 

DIVISIBLE  OBLIGATIONS. 

Their  difference  from  the  indivisible  obligations,  2108. 
Of  the  effects  of  divisible  obligatiobs,  2111,  2112. 

DIVISION. 

Vide  Ben^  cf  Division. 

DOMESTIC  BOOKS  OR  PAPERS. 

What  proof  may  be  derived  from  them,  2248. 

DOMESTICS  OR  SERVANTS. 

Who  are  the  persons  called  by  that  name,  3205 

Vide  Servwfds,  % 

DOMESTIC  ANIMALS,  3419. 

DOMICILE. 

Where  is  the  domicile  of  erery  citizen,  38. 

What  is  nnderstood  by  the  principal  establishment  of  a  person,  38. 
How  a  change  of  domicile  is  prodaced  and  proved,  from  41  to  43. 
Of  the  domicile  of  the  public  functionaries,  44,  45. 
Of  the  domicile  of  the  minor  and  of  the  married  woman,  39. 
Of  the  domicile  of  the  persons  of  full  age  who  constantly  labor  with,  or  serve 
others,  40. 

DONATIONS, 

Irder  vivos  and  mortis  causae  rules  common  to  both,  from  1476  to  1522. 

General  dispositions,  froiu  1467  to  146;^. 

Of  the  capacity  neceysary  for  disposing  and  receiving  by  such  donations 

from  1470  to  1492. 
Of  the  d  sposable  portion  and  the  legitime,  from  1493  to  1501. 
Of  the  reduction  of  donations  which  exceed  the  disposable  portion,  fix>m  1502 

to  1508. 
Of  dispositions  reprobated  by  law  in  donations,  from  1519,  to  1522. 

DONATIONS  INTER  VIVOS 

Defined,  1468. 

General  dispositions,  from  1523  to  1535. 

Of  the  form  ot  donations  inter  vivos,  from  1536  to  1568. 

Of  the  exception  to  the  rule  of  the  irrevocability  of  donations  inier  vioota 

from  155»  lo  1569. 
Vide  Revocation. 

DONATIONS  MORTIS  CAUSA, 

Defined.  1469. 
Vide  Tesiajnenis 

DONATIONS  MADE  BY  MARRIAGE  CONTRACT 
To  the  husband  or  wife,  etc.,  from  1734  to  1742. 

DONATIONS  MADE  BETWEEN  MARRIED  PERSONS,  from  1743  to  1755 
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DOTAL  PBOPERTY,  defined,  2335. 
Videi)otwy. 

DOWRY  OR  MARRIAGE  PORTION. 

What  18  understood  by  dowry,  2337,  2838. 

What  property  the  settlement  of  a  dowry  may  inclnde,  2339. 

Dowry  can  not  be  settled  nor  increased  darin?  marriage,  2340. 

By  whom  it  may  be  setUed,  and  of  the  obligations  in  that  case,  from  2341  to 

2346. 
Of  the  power  of  the  husband  on  the  dowry,  from  2347  to  2352.  \ 

The  husband  is  not  bound  to  give  security  for  the  dowry,  2353.  | 

In  what  cases  the  property  of  the  dowry  is  trausferred  to  ^e  husband,  and 

in  what  cases  not,  2364,  2  55. 
An  immovable,  bought  with  the  dotal  funds,  is  dotal,  2356. 
Immovables  settled  as  dowry,  without  transfer  of  their  property  to  the  bus* 

band,  can  not  be  sold  or  mortgaged,  except  in  certain  cases,  from  2357  to 

2363. 
Such  immovables  are  impreRcriptible  during  the  marriage,  2364. 
Of  the  obligations  of  the  husband  with  respect  to  the  dowry,  2365 
If  the  dowry  be  expoHed  likely  to  be  losi,  the  wife  may  sue  for  a  separaiion  of 

goods  from  her  hnsband,  2366. 
How  the  dowry  must  be  restored  after  the  dissolution  of  the  marriage,  from 

2367  to  2374. 
*     Of  the  interests  of  the  dowry,  from  what  day  they  are  due,  2346,  2374. 
Of  the  legal  mortgage  and  privilege  which  the  wife  has  for  her  dowry,  2376. 

EMANCIPATED  MINOR. 

How  the  minor  may  be  emancipated,  365. 

He  must  be  assisted  by  a  coiator  ad  hoc,  when  his  tutor  renders  ^itw  his 

account,  369. 
He  has  the  fuH  administrntion  of  his  estate,  and  may  bind  himself  for  any 

sum  not  exceeding  one  year  of  his  revenue,  370,  371,  372. 
He  can  not  alienate  or  mortgage  his  immovables  without  judicial  authority, 

373,  nor  dispose  of  his  movables  or  immovables  by  donation  inter  vivos, 

unless  it  be  by  marriage  contract,  and  in  favor  of  whom,  374. 
He  can  not  sue  nor  be  sued  without  being  as&isted  b^  a  curator  ad  litemy  875. 
The  emancipated  minor  who  is* engaged  in  trade,  is  considered  as  having 

arrived  at  the  a' e  of  majority,  for  ail  acts  which  relate  to  such  trade,  376. 

Vide  Emancipation,  Minors, 

EMANCIPATION  OF  MINORS. 

How  it  takes  place. 
Vide  Enuincipated  Minors, 

The  emancipation  may  be  revoked,  and  of  the  effects  of  that  revocatioz^ 
377,  378. 

ENGAGEMENT  OR  INDENTURE.  i 

Form  and  effects  of  the  engagements  of  indented  servants  and  apprentices,         { 
from  165  to  172.  ! 

EQUITY. 

Where  there  is  no  express  law,  the  judge  is  bound  to  decide  according  to 

equity,  21. 
When  me  intention  of  the  parties  in  a  contract  is  evident,  neither  equity 

nor  usage  can  be  resorted  to,  1963. 
In  the  absence  of  express  stipulations  how  equity,  law  and  usage  may  supply 

such  incidents  as  the  parties  may  be  supposed  to  have  been  silent  upon 

from   a  knowledge  that  they   could   be  supplied  from   one  of  these 

sources,  1964. 
Upon  what  principle  the  equity,  intended  by  the  preceding  rule,  is  founded. 

1965. 
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EBASUBE  OF  A  MOBTGAGE. 

How  may  be  made,  and  roles  respecting  the  same,  from  3371  to  838& 
Vide  Mortgages, 

EBASUBES, 

Not  approved  by  the  testator  in  his  last  will,  are  considered  as  not  made,  1589* 

EBBOB. 

Its  diyision  and  effects,  from  1820  to  1823. 

Of  error  in  the  motive,  from  1824  to  1833;  as  to  the  person,  from  1834  to  1840; 

as  to  the  nature  and  object  of  the  contract,  from  1841  to  1845. 
Of  error  of  law,  1846. 
General  proyisious  applicable  to  error,  yiolence  and  fraud  in  contracts,  1881» 

1882. 

ESTATE. 

This  word  in  general  is  applicable  to  eyeiy  thing,  of  which  riches  or  fortune 

may  consist,  448. 
Vide  Things. 

EXCESSES  OB  0UTBAGE8, 

Are  causes  for  which  separation  may  be  reciprocally  claimed  between  marrieJL 
persons,  138. 

EXCHANGE. 

Defined,  V660. 

How  it  may  take  place,  2661,  2662. 
Of  the  action  of  the  exchanger  in  case  of  eviction,  2663. 
How  the  contract  of  exchange  may  be  rescinded,  from  -664  to  2666. 
What  arc  the  rules  of  the  oontmct  oi  bale  wiiioh  apply  to  the  contract  d 
exchange,  2067. 

EXCLUSION  FBOM  TUTOESHIP. 

For  what  causes  it  may  take  place,  from  302  to  306. 
Vide  Tutor, . 

EXECUTION  OP  A  TESTAMENT. 

How  the  judge  shall  order  it,  from  1644  to  1648,  1650,  1657, 1688  and  1689. 

EXECUTOB. 

Vide  Testamentary  Ejcecutor* 

EXPENSES. 

Their  different  Mnds,  1259. 

In  wha»  manner  the  expenses,  recessary  for  Hie  support  and  education  of  the 

minor,  ought  to  be  regulated,  350. 
To  what  expenses  the  usufructuary  is  liable,  570. 
What  expenses  must  be  allowed'  to  the  heir  who  collates  a  real  estate  which 

was  given  to  him,  from  1256  to  125U. 

EXTEBTS. 

In  the  public  inventories,  the  appraisement  of  the  property  inyentoried  nWl} 

be  made  by  experts  duly  sworn,  1109. 
In  what  case  the  judge  shall  order  a  new  appraisement  by  ezperts  of  the 

property  to  be  divided  between  heirs,  1326. 
When  the  heirs  disagree,  experts  are  appointed  to  form  allotmenta  of  the 

effects  to  be  divided,  1363,  1367. 
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EXTENT  OP  THE  THING  SOLD. 

The  seller  is  bound  to  deHver  the  fall  extent  of  the  premises  as  specified  in 

the  contract)  under  what  modifications,  from  2491  to  24U6. 
Yide  Measure, 

EXTBADOTAL  PROPEETl 

Defined,  23^5. 

Vide  JfaraphemcUia,  • 

EXTRAOBDINARY  BEPAIRa 

What  are  the  repairs  so  called,  572. 

Those  repairs  are  to  be  made  by  the  owner  of  the  thing  subject  to  aa 

nsolrnct,  in  what  manner,  571,  576,  677 
Vide  Bepairs, 

EVICTION. 

What  is  meant  by  this  word  in  matter  of  sale,  2500. 

Of  the  warran^  to  which  the  seller  is  subject  in  case  of  eTicUon,  and  of  the 

extent  and  effect  of  that  warranty,  from  2501  to  2516. 
What  is  the  duty  of  the  purchaser  when  he  is  threatened  with  eTiction,  from 

2517  to  2519. 

EAILURB. 

What  is  meant  by  that  word,  3556,  No.  11« 
Vide  InsolverU  Circumstances, 

FAITH. 

Vide  Good  Fhilh,  Possessor 

FALCIDIAN  PORTION. 

What  is  meant  by  that  word,  1616. 

Im  no  case  the  instituted  heir  can  claim  HiQ  &lcidian  portion,  {&. 

FAMILY. 

What  is  the  general  meaning  of  that  word,  3556,  No.  12. 
Of  the  meanmg  of  the  worn  farmly,  as  employed  in  the  chapter  which  treats 
oi  itse  and  habitaiiont  642. 

FAMILY  MEETINOa 

How  they  are  called,  and  of  their  object^  from  281  to  291. 

FATHER. 

The  father  is  responsible  for  the  damage  occasioned  by  his  minor  omidren^ 
how,  2518. 

* 

FATHER  AND  CHILD, 

From  178  to  245. 

Of  the  duties  of  parents  towards  their  legitimate  children,  and  of  legitimate 

children  t  wards  their  parents,  from  215  to  237. 
Of   the  duties  of  parents  towards  their  natural  children,  and  of  natural 

children  t  wards  their  parents,  fr(.m  238  to  245. 

Vide  AlvmoTny, 

fATHERS  AND  MOTHERS. 

Of  their  power  upon  their  legitimate  children,  from  218  to  222. 

Fathers  and  mothers  have  during  maiTiage  the  usufrubt  of  the  estate  of  their 

minor  children,  until  what  time  and  under  what  obligations^  from  223  to 

226,589. 
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FATHEEtS  AND  MOTHERS— Continned. 

Of  the  obligations  of  fathers  and  mothers  towards  or  with  lespeet  to 

legitimate  children,  227;  from  235  to  237. 
Of  their  obligations  towards  their  natural  children,  from  239  to  245. 
Of  the  tator^p  by  nature  which  belongs  to  the  sonriving  feither  or  moUier, 

from  250  to  '^6. 
The  right  of  appointing  a  tator  by  will  belongs  exclusively  to  the  surriviiig 

&ther  or  mother,  257. 
How  lathers  and  mothers  inherit  from  their  legitimate  children,  903,  904. 
i  Howthey  inherit  from  their  natural  children,  922. 

*  Of  the  partitions  made  by  parents  and  other  ascendants  between  their 

1  children  and  other  descendants,  from  1724  to  1733. 

\        FAULT  OB  NEGLECT. 

There  are  in  law  three  degrees  of  &ult,  3556,  No.  13. 

The  usufructuary  is  answerable  for  such  losses  or  deteriorations  as  proceed 
from  his  fraud,  fault  or  neglect,  567. 

The  attorney  in  fact  is  responsible,  not  only  for  unfaithfulness  in  his  manage- 
ment^ but  also  for  his  fault  or  neglect,  and  to  what  extent,  3003.  r 

FEMATiES. 

Who  have  not  attained  the  age  of  twelve,  .are  said  to  be  under  puberty,  36. 
Ministers  of  the  gospel  and  magistrates  are  forbidden  to  marry  females  under 

the  age  of  twelve  years,  92. 
The  femieJe  not  emancipated  is  under  the  authority  of  a  tutor,  246^ 

FENCES  IN  COMMON. 

Of  the  making  and  repairing  of  the  fences  or  indosures  held  in  common 

within  the  cities  and  towns,  686. 
In  the  country,  the  common  boundary  inclosures  between  two  estates  are 

made  at  the  expense  of  the  adjacent  estates;  when,  687. 
Every  fence,  which  separate  rund  estates,  688. 

FIDEI  COMMISSA  AND  SUBSTITUTIONa 
I^ohibieed,  152a 

FILIATION. 

Of  the  filiation  of  legitimate  children,  and  how  it  may  be  proved,  from  193  to 
197. 

FINDING  OB  INVENTION  OP  A  THING. 

One  of  the  manners  of  acquiring  property  by  occupancy,  3414. 

FIBE. 

Of  the  power  of  the  dty  councils  to  make  regulations  in  order  to  stop  the 

progress  of  fire,  672. 
In  what  case  the  lessee  is  answerable  for  the  destruction  occasioned  bj 
•y  fire,  2723. 
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FISH. 

How  the  property  of  fish  may  be  acquired,  when  they  go  from  one  flah  pond 
to  another,  519. 

FISHING. 

One  of  the  manners  of  acquiring  property  by  occupancy,  3414^ 

FOBOE. 

What  is  meant  by  force,  3556,  No.  14. 
Vide  VkHaiu^. 


GENERAJj  INDEX.  455 

70BCED  HEIEIS. 

Who  are  called  so,  1495. 

Of  the  lednction  of  the  dispositions  made  to  the  prejadice  of  the  forced  heizfl^' 

from  1502  to  151& 
How  forced  heirs  may  be  disinherited,  from  1617  to  1624. 

FORMALITIES, 

To  which  testametits  are  subject,  mast  be  stricUy  observed,  1595. 

FOBTurrous  event. 

What  is  meant  by  fortoitons  event,  3556,  No.  15. 

Of  the  effects  of  fortuitous  events,  with  respect  to  the  loss  of  things,  subject 

to  usuiruct,  613. 
In  what  cases  fortuitous  event  or  irresistible  force  exempt  the  debtor  fix>m 

any  damages,  on  account  of  the  inexecution  of  the  contract,  1933,  Nos.  2,  3, 4 
If  the  thing  sold  perished  by  a  fortuit  iis  event,  before  or  atter  the  purchaiser 

has  instituted  a  redhibitory  action,  by  whom  the  loss  must  be  supported, 

2533. 
Vide  Irresistible  Force, 

FOUNDMNG. 

Of  the  right  of  the  persons  who,  from  charitable  motives,  have  received  and 

brought  up  a  foundling,  213. 
How  the  judge  may  appoint  a  tutor  to  the  foundling,  272. 

FOWLING. 

One  of  the  manners  of  acquiring  property  by  occupancy,  8414 

FBAUD. 

Of  the  nullity  resulting  from  fraud,  from  1847  to  1849. 

General  provisions  applicable  to  error,  violence  and  iraud  in  contracts,  1881« 

1882. 
Of  the  fraud  for  which  contracts  may  be  avoided  at  the  suit  of  persons  who 

have  not  been  parties  thereto,  from  1978  to  1984. 
Within  what  time  the  action  of  nullity  on  account  of  fraud  must  l^e  brought^ 

2221. 
The  renunciation  of  warranty  in  matters  of  redhibitory  defects  is  not  binding, 

if  there  has  been  fraud  on  the  part  of  the  seller,  2548. 
What  is  understood  by  fraud  in  speaking  of  the  preference  which  is  given  by 

the  debtor  to  one  of  nis  creditors  over  the  others,  33b0. 

FREIGHT. 

Of  the  privilege  of  the  captain  for  his  freight,  .^346. 

The  claim  for  freight  is  prescribed  against  by  one  year,  how,  3534,  3536. 

FBurrs. 

Of  the  several  kinds  of  frmts,  545. 

Of  natural  fruits,  i&. 

Of  civil  fruits,  ib. 

Fruits  of  trees  not  gathered,  are  immovable,  465. 

Of  the  fruits  of  a  real  estate,  since  its  seizure,  466. 

AU  the  fruits  belong  to  the  owner  of  the  thing  by  right  of  accession,  from  499 

to  501. 
They  must  be  returned  with  the  thing  by  the  possessor,  unless  he  held  it 

bonafidey  502. 
In  case  the  thing  is  made  subject  to  usufruct,  all  its  fruits  belong  to  the 

usufructuary*  from  544  to  548. 
The  proceeds  or  fruits  of  the  dotal  property  belong  to  the  husband,  2349. 
In  what  case  the  fruits  of  the  paraphernal  property  of  the  wife  belong  to  the 

coi^ugal  partnership,  2386. 
When  the  husband  is  accountable  and  may  be  sued  for  them^  23^,  2391. 
Bow  the  fruits,  hanjg;inff  by  the  roota  at  the  time  of  the  dissolution  of  the 

soarriage,  are  divided^  2407. 
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FULL  AGE. 

Vide  Persons  of  FuU  Age,  MajorUy. 

FUNEBAL  CHAKGE3. 

Of  their  privilege,  3191,  3252. 

What  is  understood  by  fdneral  charges,  3192. 

How  their  amoimt  may  be  reduced  in  certain  cases,  3193,  319A. 

a. 

GAINS  AND  ACQUETS, 
Vide  CommunUy, 

GAMING. 

There  is  no  action  for  the  payment  of  what  has  been  won  at  gaming  or  by  ft 
bet,  except  in  certain  cases,  2983;  but  the  iuser  cau  not  recover  what  he  has 
voluntarily  paid,  2984. 

GENERATIONS. 

The  propinquity  of  consanguinity  is  established  by  the  number  of  genera- 
tions; each  generation  is  called  a  degree,  889. 
In  the  direct  Une  there  are  as  many  degrees  as  there  are  generatioiifl,  89L 
How  counted  m  the  collateral  line,  89^ 

GIVING  IN  PAYMENT. 

Defined,  2655. 

In  what  it  differs  from  the  contract  of  sale,  and  effects  of  this  difference^ 

from  2656  to  2658.' 
Bules  which  are  common  to  both  contracts,  2659L 

GOOD  FAITH. 

Of  the  effects  of  good  faith  in  matter  by  which  property  is  acquired,  2461« 

2464. 
Of  the  good  fiedth  necessary  in  the  prescription  of  ten  and  twenty  years^ 

from*  3478  to  3482. 
Good  faith  is  always  presumed  in  matter  of  prescription,  3481. 
In  the  prescription  of  thirty  years,  gnod  laith  is  not  necesfinry,  3499,  3504 
Of  the  good  faith  necessary  lor  the  prescription  of  movables,  3506;  when  it 

i-«  not  required,  3509. 
QiooA  &ith  is  m  no  case  necessary  to  claim  the  benefit  of  the  prescription 

which  operates  a  release  from  debt,  3530. 

GOOD  MOBAL& 

The  cause  of  a  contract  is  illicit,  when  it  is  forbidden  by  law,  contrary  to 
moral  conduct  or  to  public  order,  1895. 

GBANDCHILDREN. 

When  they  are  obliged  to  collate,  and  when  they  are  reputed  to  be  exempt 
from  that  obligation,  from  1238  to  1241. 

GRANDMOTHER, 

Of  the  minor  may  claim  the  tutorship  by  the  effect  of  the  law,  266,  902. 
But  bhe  is  not  compelled  to  accept  it,  266. 

GRATUITOUS  CONTRACTS, 
Defined,  1773. 

GUARDIAN  OF  SEALS. 

By  whom  appointed,  1086. 

When  the  seals  have  been  broken  or  altered,  the  jud^  shall  take  the  deolaa* 
tion  of  the  guardian  as  to  the  causes  of  such  breaking  or  altering,  10^ 
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HAZABDOUS  CONTRACTS 
Defined,  1776. 

HABITATION. 

Bight  of  habitation  defined,  627. 

Of  the  rules  which  are  common  to  use  and  habitation,  628,  631,  632,  635^ 

and  from  640  to  645. 
Of  the  security  to  be  giyen  by  the  person  who  ex^oys  the  right  of  habitatilQiic         ^ 
and  of  the  other  duties  imposed  on  him,  629,  644. 

BEIBa 

There  are  three  sorts  of  heirs,  879. 

Who  is  called  the  presumptiye  heir  of  a  person,  880. 

Of  unconditional  heirs,  881,  882. 

Of  beneficiary  heirs,  883. 

The  heir  is  the  universal  successor  of  the  deceased,  884. 

Ot  legitimate  heirs,  and  their  different  classes,  Irom  886  to  888. 

How  th'^y  contribute  to  the  payment  of  the  debts,  1427,  1428. 

Vide  Absentees,  Forced  Heirs, 

HEBTTABLE  OBLIGATIONS. 

How  an  obUgation  is  heritable;  distinctions  upon  that  subject^  1997,  1999, 
2003,  and  from  2006  to  2009,  2011. 

HIBE  OF  MOVABLES  OB  IMMOVABLES. 

How  the  action  for  arrearages  of  such  hire  is  prescribed  against  by  three 
years,  3538. 

HIBIN6. 

Vide  Letting  and  Hiring, 

HOMOLOGATION  OB  APPBOBATION  OF  THE  JUDGE, 

When  necessary,  1176,  1177,  1374,  1376,  1377,  3129.  • 

HOBSES  AND  MULES,  AND  OTHEB  ANIMALS, 
Of  their  redhibitory  defects,  irom  2526  to  2528. 

HOUSE  BENT. 

No  hoube  rent  is  due  by  the  widow;  during  what  time,  2422, 

HOUSES. 

The  sale  or  gift  of  a  house  ready  furnished,  includes  only  such  furniture  aa 
is  in  the  houue,  479;  that  of  a  house,  w>th  all  that  itf  in  it,  does  not  include 
the  money  nor  the  debts  or  other  rights  480. 
Vide  Buildings. 

HUNTING. 

One  of  the  ways  of  acquiring  property  by  occupancy,  3414 

HYPOTHECABY  ACTION. 

How  it  may  exist  against  heirs,  from  1433  to  1438,  1440. 

Of  the  hypothecary  action  which  is  exercised  against  the  debtor  or  his  hetrs, 

3398. 
Of  the  hypothecary  action  which  may  be  exercised  against  third  possessors, 

from  3399  to  3410. 
Of  the  plea  of  discussion  which  may  be  opposed  by  the  third  possessor,  and 

of  its  effects,  3403,  3404. 
Of  the  relinquishment  which  may  be  made  hj  the  third  possessor,  and  of 

its  etteots,  from  3405  to  34u9. 
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HIPOTHEOART  ACTION— Contmned. 

Of  the  aotion  of  the  third  possessor  against  the  debtor*  when  he  has  either 
paid  the  debt  or  relinqoished  the  property,  3410. 

HUSBAND. 

In  what  cases  the  husband  may  disown  the  child,  and  in  what  cases  he  can 

not»  firom  185  to  192. 
When  he  may,  without  the  concurrence  of  his  wife,  daim  the  partition  in 

which  he  is  concerned,  1317. 
Of  the  power  of  the  husband  upon  the  dowry  of  his  wife,  2347,  from  2349  to 

2351;  and  upon  the  property  neld  in  common  between  them,  2404. 
When  he  has  the  administration  of  the  panmhemal  property  of  his  wife^ 

effects  of  that  administration,  from  2385  to  2388. 

Vide  Dowry,  LommxmUy,  Faraphemalia, 

HUSBAND  AND  WIFE. 

Of  the  rights  of  the  husband  or  wife  of  the  absentee,  64 

Of  the  respective  rights  and  duties  of  husband  and  wife,  ttom  119  to  195. 

The  husbsoid  can  not  be  a  witness  either  for  or  against  his  wife,  nor  the  wi& 

for  or  against  her  husband,  2281. 
Husband  and  wife  can  not  enter  into  any  agreement,  the  object  of  whidi 

would  be  to  alter  the  le^  order  of  descents,  or  to  derogate  from  the  oon- 

jugal  or  paternal  authority,  2326,  2327. 
Hnsbaods  and  wiyes  can  not  prescribe  against  each  other,  3523»  «• 

Vide  Married  Persons, 

I 
IDIOTS  AND  LUNATICa 

Vide  Persons  Insane  or  IntercUded, 

IGNORANCE  OF  THE  LAW. 

No  one  can  allege  ignorance  of  the  law,  after  its  promulgation,  7. 

ILLEGITIMATE  CHILDBEN. 

Who  are  called  so,  180. 

Illegitimate  chiUren  are  of  two  kinds,  181. 

Who  are  those  who  may  be  legitimated,  and  in  what  manner,  198. 

Illegitimate  children,  who  have  been  acknowledged  by  the^r  father,  are 

c^ed  natural  childreo,  202;  but  though  fiuly  acknowledged,  they  can  hk^ 

claim  the  rights  of  legitimate  children,  206. 

Vide  BastardSy  Naiural  Children, 

ILL  TREATMENTS, 

Are  a  cause  of  separation,  13ft 

IMMEMORIAL  POSSESSION,' 
What  it  is,  766. 

IMMOVABLES. 

A  division  of  things  is  in  movables  and  immovables,  461.  , 

Of  immovables  in  general,  from  462  to  471. 

Of  immovables  bv  their  nature,  404;  by  their  destination.  468,  469*  by  the 

disposition  of  the  law,  from  465  to  407:  by  the  object  lo  wIiacIi  tiiej  relate, 

470,  471. 

IMPLEMENTS  OP  HUSBANDRY, 
Are  immovable  by  destination,  468. 

IMPOSSIBILrnES. 

What  is  oonsidered  aa  impossible  in  the  meaning  of  the  law,  2083, 
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mPOSSIBLB  CONDITIONS, 

Ck)ntained  in  donations  inter  vivos  or  morHs  causa,  are  reputed  not  written, 

1519. 
How  far  impossible  conditions  may  render  void  the  agreement  which  depends 

on  them,  2031,  2032. 

niPOTENCY. 

The  husband  can  not  disown  the  child  by  aUeginc  his  natural  impotence^ 
185. 

IMPROVEMENTa 

The  nsufrnotoary  may  make  improvements  and  repairs  on  the  estate  snbjeci 

to  the  Qsafruct,  568;  but  he  can  not  claim  any  compensation  for  the  same 

at  the  expiration  of  the  usufruct,  594. 
What  improvements  he  may  set  off  against  the  damage  he  has  caused  to  the 

propeity  of  which  he  had  the  usufruct,  595. 
The  donee,  who  collates  in  kind  a  real  estate  which  has  been  given  to  him, 

must  be  reimbursed  for  the  expenses  which  have  improved  the  same,  1256w 

IMPUTATION  OP  PAYMENT. 
How  done,  from  2163  to  2166. 

INCAPACITY. 

Of  being  tutor,  302,  306. 

Of  being  heir,  from  950  to  975. 

Of  disposing  or  receiving  by  donation,  from  1470  to  149L 

Of  contracting,  from  1782  to  1786,  1789,  1790. 

INCESTUOUS  CHILDREN. 

What  children  are  so  called,  202. 

They  can  not  be  le^timated,  198;  nor  acknowledged,  204. 
They  can  not  inherit  their  natural  &thers  and  mother^;  they  may  only  reoeiT^ 
alimony  from  them,  920,  1488. 

INCORPOREAL  THINGS, 

Defined,  460. 

They  are  considered  either  as  movables  or  immovables,  according  to  tZie 

object  to  which  they  relate,  470. 
What  incorporeal  rights  are  considered  as  immovable,  47L 
What  are  considered  as  movable,  474,  475. 

INDEPENDENT  CONTRACTS, 
Defined,  17G9. 

INDICATION  OP  PAYMENT. 

The  mere  indicat  on  made  by  a  debtor  of  a  person  who  is  to  pay  in  his  place, 
does  not  operate  a  novation,  2194. 

INDIVISIBLE  OBUGATIONa 

How  an  obligation  is  indivisible,  from  2108  to  2110. 

Of  the  efifects  of  indivisible  obligations,  from  2113  to  2116. 

INEXECUTION  OP  CONDITIONS 

May  cause  a  revocation  of  a  donation  irUer  vivos,  1559,  and  from  1555  to 

156& 
Of  contracts. 

Yide  Damages, 

INFAMOUS  PERSONS 

Cm  not  be  witnessefl^  2281« 
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iNEmMrnE& 

Persons  incapable  of  inanaging  their  own  affitirs  by  reason  of  infirmities,  an 

placed  under  the  care  of  curators,  32,  422. 
Of  the  infirmities  which  may  excuse  from  tatorshiD,  297. 

INGBATITUDK 

A  donation  inier  vivos  may  be  rcToked  on  account  of  ingratitute,  1559. 
The  revocation  on  account  of  ingratitude  can  take  place  only  in  three  cases^ 

1560. 
Witfun  what  time,  by  whom,  and  against  whom  the  action  mu8t4>6  brought, 

1561. 
Of  the  effect  of  that  revocation,  and  what  donations  can  not  be  revoked  for 

cause  of  ingratitude,  from  1562  to  1564 

INJTTRI0U8  WORDS. 

The  action  for  injurious  words  is  prescribed  against  by  one  year,  3536^  3537. 

INNKEEPERS, 

Are  responsible  as  depositaries  for  the  effects  brought  by  travelers,  who  lodge 
at  their  house;  effects  of  that  respousibility,  from  2965  to  2971. 

Of  the  privilege  of  innkeepers,  and  upon  wtiat  effects  it  is  exercised,  3191, 
3211,  3213,  and  from  3^32  to  3236. 

Their  claims  for  lodging  and  board  are  prescribed  against  by  one  year,  353^ 

INOFFICIOUa 

What  dispositions  are  called  so,  3556,  No.  16, 

INSANITY. 

Vide  Irderdidion^  Persons  Insane  or  Interdicted, 

INSCRIPTION  OR  RECORDING. 

Of  donations  inter  vivos,  from  1554  to  1558. 

Of  articles  of  partnerships  in  commendam,  2845,  2847,  2848L 

Of  privileges,  from  3271  to  3276. 

Of  mortgages,  from  3842  to  3370. 

INSOLVENT,  INSOLVENT  CIRCUMSTANCES. 

What  is  meant  by  being  in  insolvent  circumstances,  1985. 
What  is  the  effect  of  that  situation,  1984,  and  from  1986  to  198& 

INSTITUTION  OF  HEIR. 

Vide  Testamentary  Dispositions, 

INTERDICTION. 

In  what  case  the  persons  insane  may  be  interdicted,  and  who  has  a  right  to 
petition  f  )rsach  interdiction,  from  389  to  392. 

How  the  act  of  madness,  insanity  or  friry,  must  be  proved  to  pronounce  the 
interdiction,  and  of  the  proceedings  thereon,  393;  and  from  dif5  to  397, 
399,  419. 

How  the  judge  may  appoint  an  administrator  pro  tempore  during  the  pen- 
dency of  the  suit  for  interdiction,  394. 

Every  sentence  of  interdiction  shall  be  published;  in  what  manner;  and  of 
the  effects  of  the  iuterdiction,  from  40o  to  404. 

How  the  interdiction  may  be  revoked,  420,  421. 

All  persons  who,  owing  to  certtun  infirmities,  are  incapable  of  taking  caze  of 
their  persons  and  property,  may  be  interdicted,  422. 

Interdiction  does  not  take  place  on  account  of  profligacy  or  prodigalify,  42H 

Of  contracts  made  by  persons  interdicted,  1788,  1789. 

Vide  Persons  Merdided, 
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IN  SOLIDO. 

Vide  OUiaalions  in  soilido. 

INTEIIEST 

* 

Dne  on  the  balance  of  the  tutor's  account,  360. 

Interest  of  money  is  a  civil  fruit,  and  belongs  to  the  usufructuary,  545,  547. 

Such  interest  is  supposed  to  be  obtained  day  by  day,  547. 

Interest  is  of  two  kmds,  and  of  the  rules  respecting  both,  £ix>m  1936  to  1942, 

1944. 
Interest  upon  interest  can  not  be  recovered,  1939,  1941. 
In  order  to  make  a  real  tender  valid,  it  must  be  made  not  only  for  the  whole 

of  the  sum  demanded,  but  also  for  the  interest  due,  2168. 
The  interest  of  the  dowry  begins  from  the  day  of  the  marriage,  against  those 

"^ho  have  promised  the  same,  2346. 
From  what  day  the  interest  of  the  dowry  is  due  by  the  busbar)  d,  2374. 
In  what  cases  the  buyer  owes  interest  on  the  price  of  the  sale  until  the  pay- 
ment of  the  capital,  2553,  2554. 
How  the  purchaser  may  relieve  himself  from  the  payment  of  interest,  2559. 
'When  the  interest  of  the  sums  lent,  and  the  arrears  of  constituted  and  life 

annuity,  is  due,  2800. 
It  is  lawful  to  bt.pulate  interest  for  a  loan  either  of  money  or  of  other  movable 

things,  2923. 
Interest  is  either  legal  or  conventional,  2924. 
Of  the  rate  of  legal  interest,  i&.y  and  of  conventional  interest,  ib. 
The  release  of  the  principal  without  any  reserve  as  to  the  interest^  operates,  a 

release  of  such  interest,  2925. 

INTERPRETATION  OF  AGREEMENTS  OR  CONTRACTS. 

Rules  respecting  that,  from  1945  to  1961. 

Of  legacies,  rules  respecting  it^  from  17^2  to  1723. 

INTERRUPTION  OF  PRESCRIPTION. 

Of  the  causes  which  interrupt  prescription  tending  to  the  acquisitioii  of 
propertv,  from  3516  to  3520. 

Oi  natural  interrup  ion,  when  it  takes  place,  3517. 

Of  l^gal  interruption,  3518,  3519. 

How  such  piescripdon  ceases  by  the  acknowledgment  of  the  debtor  or  pos- 
sessor, 3520. 

By  what  causes  the  prescription  operating  a  dischaxge  from  debts  is  inter- 
rupted, from  3551  to  3553. 

INVENTORY, 

To  be  made  of  the  property  of  absentees,  49,  66. 

To  be  made  by  tutors  of  minors,  316;  by  the  usufructuary,  or  by  the  person 
having  the  use  of  a  thing,  657,  629;  by  the  judge,  in  the  cases  where  suc- 
cessions are  under  administration,  1035,  1036,  lu4U,  and  from  1101  to  1104; 
by  the  testamentary  executors,  1656;  and  by  the  widow  who  wishes  to  pre- 
serve the  power  of  renouncing  the  community  of  gains.  2413. 

Of  ^e  formieditieB  which  must  be  observed  in  public  inventories,  from  1101 
to  1112. 

IREEVOCABILITT. 

Of  the  exceptions  to  the  rule  of  irrevocability,  from  1559  to  1669. 

IRRESISTIBLE  FORCBL 

Cases  in  which  irresistible  force  exempt  the  debtor  from  damages,  1933. 
The  lessee  is  not  answerable  for  the  losses  which  happen  by  unforeseen 

events,  2697. 
How  the  borrower  for  use  may  be  answerable,  though  the  loss  of  the  thing 

happens  by  chance,  from  2899  to  2901. 
A  dei>ositary  is  not  answerable,  when  the  thing  deposited  has  been  lost  hj 

an  irresistible  event,  2946. 

Vide  JebrtuUoua  EvmL 
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ISLANDS 

Caaes  in  which  they  belong  to  the  nation  or  to  the  State,  or  to  the  riparian 

proprietors,  512,  513. 
How  those  which  belong  to  the  riparian  proprietors  are  divided  among  them, 

514,  615. 
When  a  river  or  creek  onts  ofif  and  sorroonds  the  field  of  a  riparian  owner, 

and  makes  it  an  island,  the  owner  shall  keep  the  property  of  his  field,  517. 
The  asofructaary  enjoys  the  increase  by  alluvion,  but  he  has  no  right  to  the 

islands  formea  in  a  stream  opposite  the  land  of  which  he  has  the  usafroct^ 

653. 

J. 

JEWELS. 

How  the  wife  may,  at  the  dissolution  of  the  marriage,  take  back  her  linen, 
clothing  and  jewels  in  her  actual  use,  under  what  obligations,  2369. 

JOB. 

Of  undertakings  by  the  job  for  the  building  of  a  house  or  other  works ;  roles 
respecting  them,  from  2762  to  2771. 

JOINT  OBLIGATIONS. 

When  a  joint  obligation  is  produced,  2077,  2080,  208L 

JUDGK 

What  is  meant  by  the  word  judge,  as  employed  in  the  Code,  3556,  No.  17. 

JUDGE'S  AUTHORITY. 

When  the  husband  refoses  to  authorize  his  wife  to  make  certain  acts  or  con- 
tracts, or  is  absent,  the  judge  may  give  such  authority ;  in  what  cases  and 
how,  from  124  to  128,  132. 

JUDICIAL  MORTGAGES, 

Defined,  3321. 

Rules  respecting  them,  ftom  3322  to  3328. 

JUDICIAL  SALES. 

Their  different  kinds,  2616. 

To  what  rules  they  are  subject,  2617. 

Ot  sales  on  seizure  or  execution,  by  whom  made,  and  of  their  effect,  2618L 

2620. 
There  is  no  warranty  against  redhibitory  vices  in  such  sales,  2619. 
Of  the  recourse  of  ue  purchaser  in  case  of  eviction,  2621. 
Of  the  judicial  sale  of  the  property  of  successions,  by  whom  made,  and  of 

its  effects,  2622,  2623. 
Of  the  warranty  in  such  sales,  2624. 
The  heirs  may  become  highest  bidders  at  such  sales  for  the  amount  of  their 

share  in  the  succession,  in  what  manner,  2625. 

JUDICIAL  SURETY. 

What  are  the  qualifications  he  must  possess,  and  effects  of  that  suretyshin, 

3064,  aud  from  3066  to  3068. 
How  the  person,  who  can  give  no  security  is  admitted  to  give  a  pledge  or 

other  sufficient  satis&ction,  3065. 

JUST  TITLE. 

What  is  understood  bv  a  just  title  in  matter  of  prescription,  3484«,#486. 

O^  the  just  title  which  is  necessary  to  acquire  real  property  by  the  proscmi* 

tion  ot  ten  and  twenty  years,  3437,  3479,  3483. 
Of  tiie  just  title  necessary  to  acquire  the  property  of  movables,  bj  the  pie* 

Bcription  of  three  years,  3506. 


eENBEAL  INDEX.  403 

JUST  TITLE— Contintied. 

The  property  of  any  kind  of  immorables  is  acquired  by  the  prescription  of 
thirty  years,  wiihoat  any  title  or  good  £aith  on  the  part  of  the  possessor, 
S475,  a49i). 

The  property  of  movables  is  acquired  by  ten  and  twenty  years  without  good 
fedth  or  just  title  on  the  part  of  the  possessor,  3509. 

JUSTICES  OF  THE  PEACE, 

May  celebrate  marriages,  lOB. 

Ot  the  duties  ot  the  magistrates  so  authorized,  92. 

The  family  meetings  may  be  held  before  justices  of  the  peace,  and  how  they 

must  proceed  in  such  case,  from  285  to  291. 
Justices  of  the  peace  may  affix  seals  or  take  them  o£^  from  1077  to  1093. 


KEEPERS  OF  BOARDING  HOUSE? 
Of  thoir  priyileges,  3211,  3218. 

KET.^. 

The  tradition  of  movable  effects  may  be  made  in  oertidn  oases  by  the  deHyeiy 
of  the  keys  of  the  buildings  in  which  they  are  kept»  2470. 

liABOR 

In  what  different  ways  labor  may  be  let  out,  2745. 

LABORERS. 

Of  the  rights  and  duties  of  laborers  who  hire  themselves  out  to  serve  on 

plantations,  or  to  work  in  manufactures,  from  2748  to  2750. 
Oi  their  privilege  for  their  salaries  or  wages,  3217* 
How  their  aciion  is  prescribed  against,  3534. 

LANDS  AND  BUILDINGS 

Are  immovable  by  their  nature,  464. 

LAST  SICKNESS. 

(Charges  of  the)  privileged,  3191. 

What  is  called  the  last  sickness  of  a  deceased,  and  what  axe  the  e^ensefl 

enjoying  that  privilege,  from  3199  to  3202. 
How  buch  expenses  must  be  settled  by  the  judge,  3203. 

LAST  WILL. 

Vide  TeslamenL 

LAW. 

Of  law,  1.  2. 

Of  the  publication  of  the  laws,  from  4  to  ?• 

Of  the  effect  of  laws,  from  8  to  12. 

Of  the  appUcation  and  construction  of  laws,  from  13  to  2L 

Of  the  repeal  of  laws,  22,  23. 

LAW  CHARGEa 

What  charges  are  so  called,  3195. 

Of  their  privilege,  3191. 

Rules  respecting  them,  from  3196  to  3198. 

How  the  lease  of  the  dotal  immovables  is  rescinded  after  a  certain  time  sinoo 
the  dissolution  of  the  marriage,  23 1 5. 
Vide  Letting  and  Sirmg. 
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LEGAGT. 

How  testamentary  dispositions  may  be  made,  either  onder  the  name  of  iiuitl- 

tntion  of  heir,  or  nnder  the  name  of  legacy,  16U5. 
Universal  l^cy  defined,  1606;  rules  respecting  it,  from  1607  to  1611. 
Legacies  nnder  an  nniTersal  title,  defined,  1612. 
Buies  respecting  them,  tiom  1613  to  1616L 
Of  particular  legacies,  and  of  their  rules,  from  1625  to  1643L 
Genend  rules  for  the  interpretation  of  legacies,  from  1712  to  172Si 

LEGAL  COMMUNITY. 

Of  acquets  and  gains,  from  2399  to  2423. 

How  such  community  is  established,  2399,  2400. 

Of  what  property  such  community  is  composed,  and  what  is  ezduded  there- 
from, 2402w  2403. 

The  husband  is  the  head  and  master  of  the  partnership  or  commimity  of 
gains,  2404. 

Of  the  partition  of  the  common  property  after  the  dissolution  of  the 
ma'-riage,  from  2i05  to  24t»9. 

Of  the  renunciation  of  the  wife  or  her  heirs  to  the  commnnity. 
Vide  Renunciaiioiu 

LEGAL  OB  TACIT  MOBTGAGES. 

How  a  tacit  or  legal  mortgage  is  established,  and  under  what  restrictioiis^ 
^m33Ll  to3313. 

Of  the  legal  mortgages  of  the  minors,  persons  interdicted,  and  absentees,  on 
the  property  of  their  tutors  and  curators,  and  of  those  who  have  adminis- 
tered their  property  as  such,  3314,  3315,  3316. 

Of  the  legal  mortgage  of  the  wife  on  the  property  of  her  husband,  2376^ 
2390,  3319. 
Of  the  other  legal  mortgages,  3317,  3318,  3320. 

LEGAL  SURETIES, 

Bules  respecting  them,  from  3064  to  3070. 

LEGATEES. 

.  The  universal  legatee  who  concurs  with  a  forced  heir,  must  contribute  to 

the  paymenj  of  the  debts,  1611. 
Of  the  duties  and  obligations  of  legatees  xmder  an  universal  title,  firom  1613 

to  1615. 
In  what  manner  the  legatee  of  an  usufhict,  under  an  universal  title,  must 

contribute  to  the  payment  of  the  debts,  586,  587. 

LEGITIMACY, 

Besulting  from  marriage,  how  it  is  established,  and  may  be  disputed,  from 
184  to  192. 

LEGITIMATE  CHILDBEN. 

Children  are  legitimate  or  bastards,  and  who  are  legitimate,  27,  178,  179. 
The  law  considers  the  husband  as  the  fiather  of  all  the  children  conceived 

during  the  marriage;  exceptions  to  that  rule,  from  184  to  189. 
When  the  legitimacy  of  the  child  may  be  contested,  207;  within  what  tiiii6k 

and  by  whom,  188,  191,  192. 
When  it  can  not  be  contested,  185,  190. 
Of  the  duties  of  legitimate  children  towards  their  parents,  from  210  to  21fi^ 

228,  229. 

Vide  Alimony. 
How  legitimate  children  inherit  their  parents,  902. 

LEGITIMATED  CHILDBEN, 

Children  legitimated  by  a  subsequent  marriage  haye  the  same  riighftg  aa  iff 
they  were  bom  during  maniage,  198. 
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LEGITIMATE  FILIATION. 

Of  the  manner  of  p.oying  the  some,  from  198  to  197. 

LEGITIMATION. 

What  cbildreai  may  be  legitimated,  and  in  what  manner,  198»  200,  20L 
Viae  Naiural  Chiidreru 

LEGITIME  OB  LEGITIMATE  PORTION. 
1493,  1494,  149& 

LENDER. 

Of  the  obligations  of  the  lender  for  nse,  from  2906  to  2909. 
Of  the  obligations  of  the  lender  for  consumption,  from  2916  to  2919« 
Vide  Borroicer,  Loan," 

LESION. 

How  petitions  may  be  rescinded  on  account  of  les'on,  from  1398  to  1400. 
The  action  for  rescission  of  partitions  on  account  of  lobion,  is  prescribed 

against  by  ten  years,  and  such  prescription  runs  even  against  minors,  1413. 

1414. 
Lesion  in  contracts  defined,  1860. 
Of  the  effects  of  lesion  in  contracts  with  respect  to  persons  of  ftill  age,  from 

1861  to  1863,  1869. 
Of  the  effect  of  lesion  in  contracts  with  respect  to  minors,  from  1864  to  1869, 

and  from  1872  to  1875. 
How  the  actions  on  account  of  lesion  are  to  be  conducted,  and  of  the  proof 

to  be  made  in  support  of  them,  1870,  1871. 
In  actions  brought  on  account  of  lesion  to  rescind  a  partition  or  a  sale,  the 

purchaser  may  elect,  either  to  rescind  the  sale  or  to  have  it  confirmed  on 

j)ayiDg  the  value,  1877. 

it  are  the  obligations  of  the  purchaser,  if  he  elect  to  rescind  the  sale, 

from  1878  to  1880. 
The  actions  for  rescission  of  contracts  on  account  of  lesion,  are  prescribed 

against  by  four  years,  and  how,  1876. 
When  simple  lesion  gives  occasion  to  rescission  in  lavor  of  minors  or  not, 

from  2222  to  2228,  2231. 
Of  the  rescission  of  sales  on  account  of  lesion  beyond  moiety,  from  2589  to 

2600. 
Of  the  manner  of  proving  such  lesion,  2589,  2590. 
How  the  purchaser  may  prevent  the  rescission  of  the  sale  on  account  of  such 

lesion,  2591,  2592. 
Rescission  for  having  been  aggrieved  for  more  than  half  the  value  of  a  thing 

sold,  can  not  take  place  in  favor  of  the  purchnser,  2593. 
Against  what  sales  rescission  for  lesion  beyond  moiety  is  not  granted,  5594. 
Of  the  effects  of  such  rescission  when  it  is  granted,  from  2597  to  2600. 
The  action  for  such  rescission  is  prescribed  against  by  four  years,  2595,  2596. 
The  rescission  on  account  of  lesion  beyond  moiety  is  not  aUowed  in  oontraot 

and  of  exchange,  except  in  certtdn  cases,  from  2664  to  2666. 

LESSEE. 

Of  the  obligations  of  the  lessee,  from  2710  to  2724 

Of  the  repairs  which  he  is  bound  to  make,  from  2715  to  2720. 

For  what  causes  the  lessee  may  be  expelled  from  the  tenement,  and  in  what 

manner,  from  2711  to  2714. 
Of  the  right  of  the  lessee  to  under-lease,  and  to  remove  the  improvements 

which  he  has  made,  2725,  2726. 

Vide  Lessor^  and  djetting  and  Hiring, 

liESSOR.  _ 

Of  the  obligations  of  the  lessor,  from  2692  to  2704. 

Of  the  repairs  which  he  is  bound  to  make,  2693,  2694 ;  and  how  the  lessee  is 
obliged  to  suffer  such  repairs  to  be  made,  2700t 
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LESSOR— Continned. 

Of  the  warranty  to  which  the  lessor  is  bound  towards  the  lessee,  2695,  2696^ 

2701. 
Of  the  privilego  of  the  lessor  for  the  payment  of  his  rent,  and  what  effects 

are  subject  to  such  privilege,  from  27u5  to  2709,  and  Irom  3217  to  3218. 

Vide  Lessee,  and  Letting  and  Hiring. 

liBTTING  AND  HIRING. 

Of  the  nature  of  that  contract  and  its  several  kinds,  firom  2669  to  2675. 

The  letting  out  of  things  defined,  2674. 

General  dispositions,  Irom  2o76  to  2091. 

Of  the  two  kinds  of  letting  out  of  things,  and  by  what  names  the  parties  aze 

distinguished  in  that  contract,  2676,  ^677. 
What  things  are  susceptible  of  being  let  out,  and  who  may  let  them  oot, 

from  2678  to  2682. 
Of  the  form  and  duration  of  a  lease,  from  2683  to  2687. 
Of  the  notice  to  be  given  by  the  party  desiring  to  put  an  end  to  the  leasOi, 

2686. 
When  the  lease  is  renewed  by  the  tacit  consent  of  the  parties,  from  2688  to 

2691. 
Of  the  obligations  and  rights  of  the  lessor,  from  2692  to  2709. 

Vide  Lessor, 
Of  the  rights  and  obligations  of  the  lessee,  from  2710  to  2726. 

^^ide  LesseSm 
Of  the  dissolution  of  leases,  2697.  2699,  and  from  2727  to  2744. 
The  lessor  can  not  dissolve  the  lease  for  the  purpose  of  occupying  himself 

the  premises,  except  in  certain  cases,  2732.- 
If  the  lessor  sell  the  thing  leased,  the  purchaser  can  not  turn  out  the  tenant^ 

except  in  certain  ca^es,  2733. 
Of  the  indemnification  which  is  allowed  to  the  tenant  in  certain  cases  of 

eviction,  and  when  such  indemnification  is  denied  to  him,  Irom  2735  to 

2741. 
Of  the  loss  and  extraordinary  accidents  which  may  authorize  the  tenant  of  a 

predial  estate  to  claim  an  abatement  of  the  rent  due  bv  him,  2743,  2744. 
Of  the  letting  out  of  labor  or  industry,  and  of  its  several  kinds,  2745. 
Of  the  hiring  of  servants  and  workmen,  from  27^6  to  2750. 
How  a  hired  servant  attached  to  a  pei'son  or  family  may  be  dismissed,  aad 

when  he  may  depart  without  assigning  any  cause,  2747. 
liaborers  who  hire  themselves  out  to  perve  on  plantations  or  work  in  manu- 
factures can  not  leave  the  person  who  hired  them,  or  be  riisnnat>ed  by  him^ 

unless  a  good  and  just  cause  be  shown,  from  274tf  to  2750. 
Of  carriers  and  watermen. 

Vide  Carriers. 
Of  plots  for  building!!,  and  other  works. 

Vide  Phis, 

MCITATION. 

When  <he  property  is  indivisible,  or  can  not  be  conyeniently  divided,  it 
must  be  sold  at  public  auction  or  by  licitation,  1339. 
Vide  Fvblic  ikUes. 

MGHTS. 

What  is  understood  by  lights,  and  of  servitudes  of  lights,  715,  717. 

LIMITED  COMMUNITY. 

Of  the  limited  or  modified  community  of  acquets  and  gains  between  husband 
and  wile,  242  i. 
Vide  Communily, 

LIMITED  OBLIGA.TIONS. 

Of  the  limited  and  unlimited  obligations  as  to  the  time  of  their  pei£ 
from  2048  to  2061. 
Vide  Term. 


^ 
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UHITS  OB  B0UNDABIE3. 

Of  fixing  the  limits  of  lands,  from  823  to  855. 

Of  the  right  whtch  each  of  the  proprietors  of  contiguous  estates  has  to  compel 

the  other  to  fix  the  limits  of  their  respective  lands,  and  whence  derives  that 

right,  824,  825. 
'What  is  imderstood  by  boundary,  826. 
When  the  fixing  the  boundaries  of  lands  may  take  place,  and  between  what 

estates,  827,  828. 
By  whom  the  action  of  boundary  may  be  exercised,  from  829  to  831. 
Of  the  manner  in  which  the  fixing  of  new  boundaries,  or  the  investigation  of 

old  ones,  must  be  mode,  832. 
Of  the  duties  of  the  surveyors  employed  in  fixing  limits,  from  833  to  837. 
Of  suits  respecting  the  fixing  of  limits,  in  what  manner  determined,  and 

according  to  what  general  rules,  from  ^8  to  854. 
Penalty  against  thoue  who  remove  or  puU  up  bounds,  855. 

LINEN  AND  CLOTHES. 

The  widow  may  take  them  back  at  the  time  of  the  dissolution  of  the  marriage, 
when  they  are  iu  her  actual  use,  2369,  2416. 

LITIGIOUS  BIGHTa 

What  rights  are  said  to  be  litigious,  3558.    No.  18,  2653. 
How  the  person  against  whom  a  litigious  right  has  been  transferred,  may  get 
himself  released  therefrom,  2654. 

LITEBAL  PROOF. 
Vide  Proof, 

LOAN. 

Of  loan  and  its  kinds,  2891,  2892. 

Of  the  nature  of  the  loan  for  use,  from  2893  to  2897. 

The  loan  lor  use  defined,  2893. 

It  is  esRcntially  gratuitous,  2894. 

What  things  muy  be  the  object  of  it,  2896;  and  effects  thereof,  2895,  2897. 

Of  the  engagements  of  the  borrower  for  use. 

Vide  Borrower. 
Of  the  engagements  of  the  lender  for  use. 

Vide  Lender, 
Of  the  loan  for  consumption,  and  its  nature,  from  2910  to  2915. 
The  loan  for  consumption  defined,  2910. 
Of  the  things  which  may  be  thuH  lent,  2912. 
Of  the  efiects  of  such  a  loan,  2911,  2913  to  2915. 
Of  the  obligations  of  the  lender  for  consumption,  from  2916  to  2919. 

Vide  Lender. 
Of  the  engagements  of  the  borrower  for  consumption,  from  2920  to  2922. 

Vide  Borrower,  \ 

Of  loan  on  interest,  2923.  • 

Of  legal  or  conventional  interest,  and  their  respective  rates,  2924. 

Vide  JrUeresL  ' 

LOSS. 

The  usufructuary  is  answerable  for  such  losses  as  proceed  fh>m  his  fraud, 

de&ult  or  neglect,  567. 
The  usufructuary  may  set  off  against  the  damage  which  may  have  been  caused 

to  the  property  subject  to  the  usufruct,  the  improvements  he  has  noade 

thereon,  wnen,  595. 
The  usulruot  expires  by  the  loss  or  destruction  of  the  thing  subject  to  it,  613. 
Of  the  loss  of  the  thing  due,  in  wh^t  case  it  operates  the  extinguishment  of 

the  obligation,  2219,  2220. 
When  the  borrower  for  use  is  answerable  for  the  loss  of  the  thing  lent  to  him, 

from  2898  to  290a 
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M. 

MALE  GHHiDBEN. 

Those  who  have  not  attained  the  age  of  sixteen  years  complete,  can  not  te 
witnesses  to  a  testament,  1591. 

HALES. 

Males,  who  ha^e  not  attained  the  age  of  fourteen  years  complete,  are  under 
I  paberty,  and  can  not  be  married,  36,  9^ 

Vide  Minurs, 


I 


MAN  OB  MEN. 

This  expression  as  nsed  in  law,  includes  women,  3556.    Na  1. 

MANDATE  OP  PROCURATION. 

Of  the  nature  and  form  of  that  contract,  from  2985  to  3001. 

Definition  of  a  procuration  or  letter  of  attorney,  2985. 

The  mandate  may  take  pi  ce  in  five  different  ways,  2986. 

Of  the  object  of  that  contract,  and  how  it  must  be  accepted  by  the  mandatair, 

from  2987  to  3000. 
Of  the  1'  rm  in  which  a  procuratron  may  be  giveo;  it  is  generally  gratuitoufl» 

from  2991  to  2993 
It  may  be  either  general  or  special,  2994,  2995. 

What  power  is  couferrea  by  a  mandate  expressed  in  general  terms,  2996. 
When  a  special  power  is  necessary,  and  when  it  is  implied,  from  2997  to 

bOOO. 
How  women  and  emancipated  minors  may  be  appointed  attorneys,  and  effects 

of  such  appuintments,  3001. 
Ot  the  obli«;ations  of  a  persoa  acting  under  a  power  of  attorney,  from  9002 

to  3015. 

Vide  Attorneys  in  FacL 
Of  the  maudatary  or  agent  for  both  parties,  from  3016  to  3026L 

Vide  Broker, 
How  the  procuration  expires,  from  3027  to  3034. 

MARITAL  PORTION. 

Of  the  marital  portion,  which  the  suryiving  husband  or  ^ife  has  a  right  to 
claim  in  certain  cases,  2382. 

MARRIAGE. 

The  law  considers  marriage  as  a  civ'l  contract,  86. 

What  the  law  prescribe:*  with  respect  to  marriages,  87,  88. 

How  a  marriage  may  be  dissclved  before  the  death  ol  the  husband  or  wife,  89. 

How  marriage  may  be  contracted  or  made,  Irom  90  to  98. 

Of  tho  conditions  necess.iry  for  the  validity  of  marriage,  90,  91. 

At  wliat  age  minors  may  be  legally  married,  92. 

Of  the  eflects  of  a  marriage  legally  contracted,  93. 

Of  tiie  persous  incapable  of  contracting  marriape  together,  94,  95. 

The  minors,  who  have  attained  the  competent  age  to  marry,   most  ha^e 

obtained  the  consent  of  their  parents,  or  of  their  curators  11'  their  patents 

are  dead,  97. 
Of  the  celebration  of  marriage,  from  99  to  109. 
Whomay  cplebrate  mairiages,  102,  lu3. 
Ol  the  license  to  be  delivered,  99,  100. 

Where  the  marriage  must  be  celebrated,  and  of  the  act  of  celebration,  106* 
Of  oppositions  to  marri  iges,  from  1U6  to  108. 
No  marriage  Mhall  be  contracted  by  procuration.  111. 
Of  the  nullity  of  marriages,  from  110  to  118. 
Of  the  causes,  for  which  a  uarriagu  may  be  annulled,  and  upon  the  applioft- 

tion  Ol  whom,  110,  and  from  112  to  116. 
How  the  demand  in  nullity  is  inadmissible,  if  the  married  pexsona  Yusm 
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liABBIAGE— OontinnecL 

fireely  eobabited  together  after  haying  recovered  their  liberty,  or  disoovered 

the  mistake,  111. 
The  marriage  which  has  been  annulled,  may  nevertheless  produce  its  civil 

^ecte,  and  when,  117,  118. 
Of  the  (hssolntion  of  marriage,  136. 
Of  second  marriage,  and  after  the  expiration,  of  what  time  the  widow  may 

intermarnr,  137. 

Vide  Uusoand  and  W^e. 

MARRIAGE  CONTRACTS. 

01  the  stipnlations  which  may  be  legally  made  in  marriage  contracts,  from 
2325  to  2327;  and  how  such  stipolaiions  may  be  altered  before  the  celebra- 
tion of  marriage,  2329. 

Of  the  form  of  the  marriage  contract,  2328. 

The  minor  who  is  capable  of  contracting  matrimony,  may  giye  his  consent 
to  any  agreement  which  such  contract  is  sosceptible  of^  2330. 

Of  the  most  ordinary  agreements  in  marriage  contracts,  from  2331  to  2333. 

The  partnership  or  community  of  acquets  or  gains,  need  not  to  be  stipulated, 
it  exists  by  operation  of  law,  2332. 

How  the  property  of  married  persons  Is  divided  into  separate  and  common 
property,  and  detinition  of  both,  2334. 

How  the  separate  property  of  the  wife  is  divided  into  dotal  and  extradotal* 
2335. 

Of  the  donations  which  may  be  contained  in  marriage  contracts,  2336. 

Of  dowry  or  marriage  poition,  from  2337  to  2382. 

Vide  Dowry. 

Of  paraphernalia  or  extradotal  effects,  from  2383  to  2391. 

Vide  Paraphernalia, 

Of  the  community  or  partnership  of  acquets  or  gains,  from  2399  to  242^ 

Vide  Community. 

Of  the  clause  of  separation  of  property,  firom  2392  to  2306. 

Vide  Separation. 

Of  the  separation  of  property  prayed  for  by  the  wife  daring  marriage,  from 
2425  to  243 1. 

Vide  Separation. 

MARRIAGE  PORTION. 
Vide  Dowry. 

MARRI£I>  PERSONS. 

Of  the  respective  rights  and  duties  of  married  personfl,  from  119  to  135. 

Of  donations  between  married  persons,  either  by  marriage  contract  or  during 

the  marriage,  from  1743  to  1755. 
Of  the  agreements  which  married  persons  may  make  by  their  marriage 

contract. 
Vide  Lommxmityi  Marriage  Contract,  Separation,  Haaband  and  Wife, 

MARRIED  WOMEN. 

How  they  must  be  authorized  by  their  husbands,  or  by  the  judge,  from  121 

to  13o;  1019,  1316,  1786. 
How  they  may  claim  a  separation  from  their  husbands. 
Vide  Separation.  • 

How  a  married  woman  can  accept  a  testamentary  executorship,  1664 
How  she  may  act  as  mandataiy  or  attorney  in  fact,  1787.    . 
Of  the  tacit  mortgage  an  1  privilege  of  married  women  upon  the  property  o* 

their  husbands,  2ii7e,  2377,  239o,  3191,  5216. 
Vide  Leg(d  Mortgages. 

MASTER  AND  SERVANT. 

From  162  to  177. 

Of  the  contract  made  between  the  master  and  bound  servant  or  apprenticG^ 
and  of  the  respective  duties  resulting  therefrom,  169,  170. 


■ 
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MASTEB  AND  SERVANT— Continued. 

How  saoh  contract  may  be  rescinded  or  dissolved,  and  for  what 

171,  172. 

How  a  master  may  correct  his  indented  servant  or  apprentice,  173. 
How  he  may  bring  an  action  against  any  man  for  beating  or  maiming  his 

servant,  and  how  he  may  josti^  an  assault  in  defense  of  the  same,  174,  176. 
How  the  master  is  answerable  for  the  offenses  and  quasi  offenses  committed 

by  his  servants,  176,  2320. 
The  master  is  answerable  for  the  damage  caused  by  whatever  is  thrown  out 

of  his  house  into  the  street,  177. 

MASTERS  AND  INSTRUCTORS. 
Vide  Preceptors,  Teadwrs. 

KATERIALa 

When  materials  are  considered  either  as  immovable  or  movable,  47G. 

Of  the  right  which  the  owner  of  the  soil,  who  has  made  constructions  'with 

materials  not  belonging  to  him,  has  to  retain  such  materials,  and  under 

what  conditions,  507. 
Of  the  right  of  such  owner  when  the  constructions  have  been  made  by  a 

third  person  with  such  person's  own  materials,  50& 

MATERNAL  DESCENT. 

Illegitimate  children  may  make  proof  of  their  natural  maternal  descent,  312. 

MATERNITY. 

Vide  MaiemoU  Descerd. 

MATTER. 

Of  the  cases  in  which  an  artificer  or  any  other  person  has  employed  mate- 
liala  which  did  not  belong  to  him  in  the  mating  of  another  article,  Ixom 
525  to  632. 

MEASURE. 

What  is  the  effect  of  sales,  when  the  thing  sold  is  designated  by  its  measure, 
from  2494  to  2499 

MEN. 

Of  the  essential  differences  which  the  laws  have  established  between  men 
and  women,  with  respect  to  their  civil,  social  and  political  rights,  24,  26. 

MERCHANDISE. 

Of  the  privilege  on  the  price  of  ships  or  other  vessels  in  fEivor  of  freighters^ 
for  the  indemnity  due  to  them  for  want  of  delivery  o^  or  damage  susiained 
by  the  goods  or  merchandise  by  them  shipped,  3237. 

The  claim  of  such  freighters  on  that  account  is  prescribed  agfldnst  by  one 
jear,  3536,  3537. 

MILLS, 

And  other  machinery  made  use  of  in  carrying  on  plantation  works,  axe 
immovable  by  designation,  4ti8. 

MINISTERS  OF  THE  GOSPEL. 

When  they  may  be  authorized  to  celebrate  marriages,  and  of  their  duties  In 

that  respect,  92,  1U2,  101,  105. 
They  ture  dibpensed  or  excused  from  the  tutorship,  292,  No.  7. 

MINBS. 

The  usufructuary  has  a  right  to  the  enjoyment  and  prooeeds  of  mines  and 
quarries,  when,  552. 
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MINORS* 

Are  the  individoals  of  both  sexes  who  have  not  attained  the  age  of  twenty- 
one  years,  37. 
Of  the  care  of  minor  children  whose  father  has  disappeared,  from  81  to  85. 
Minors  can  not  be  married,  to  wit,  males  under  the  age  of  fourteen  years^ 

and  females  under  the  age  of  twelve,  92. 
Of  the  consent  <  f  parents  or  curators,  necessary  for  the  marriage  of  minora^ 

and  of  the  effect  of  the  want  of  such  consent,  97,  112. 
Under  what  a^e  minors  are  placed  under  the  authority  of  a  tutor. 

Vide  Tutorship,  Tutor.     ' 
How  the  property  of  minors  may  be  sold,  and  with  what  formalities,  from 

339  to  345. 
Of  the  lease  of  the  property  of  minors,  346. 
Of  the  tacit  mort^^age  of  the  minor  upon  the  property  of  his  tutor,  3314 

3315. 
The  action  rf  the  minor  against  his  tutor,  respecting  the  acts  of  the  tutor- 
ship, is  prescribed  by  four  years  from  the  day  of  his  majority,  362. 
Of  emancipated  minoi-s. 

Vide  Enancipated  Minors,  Emancipation. 
The  fixing  of  boundaries  or  lia^its  of  land  must  be  done  judicially,  if  one  of 

the  partii  s  be  a  minor,  or  a  person  interdicted,  832. 
Minors  can  nut  make  a  v»lid  refusal  of  an  inberittmce,  without  the  authoriza- 
tion of  the  judge  and  tha  ol  their  tutor  or  curator,  1U18. 
Partitions  must  be  made  judicially,  if  any  minor  or  person  interdicted  is 

concerned  therein,  1323. 
The  minor  under  Fixteen  years  can  not  dispose  of  any  propt  rty  by  donation 

inter  vivos  or  mortis  causa,  except  by  a  marriage  cuntruct,  1476,  1747,  1748, 

2330. 
The  minor  above  sixteen  can  dispose  only  mortis  causa,  1477. 
Of  the  pi  rson  in  whose  favor  he  can  not  dispobe  grutuitoubly,  even  when  he 

comes  of  age.  147»,  1479. 
By  whom  a  donation  made  to  a  minor,  must  be  accepted,  1546. 
A  minor  can  not  be  testamentary  executor,  1666. 
Of  the  incapability  of  minors  to  contract,  and  effects  of  that  incapacity,  fr^m 

1782  to  178o. 
How  contracts  made  by  minors  may  become  valid  on  being  ratified  by  them 

after  they  have  attained  the  age  of  majority,  1786,  1795,  1875. 
Persons  who  have  contracted  with  minors,  can  not  avail  themselves  of  such 

incapacity,  1791. 

Vide  Incapacity. 
'When  minors  are  relievable  ngainst  simple  lesion  in  every  species  of  contract, 

and  when  not,  from  1864  to  ic69;  from  1872' to  18V4,  and  from  22^2  to 

2229. 

Vide  Lesion, 
^  Under  what  age  a  minor  is  incapable  of  being  a  wif  ness  to  a  testamf  nt,  159L 
*  At  what  age  a  minor  may  be  a  competent  witness  in  civil  suits,  2281. 
Of  the  tacit  mortgage  which  exists  in  fiBkVor  of  minors  upon  the  property  of 

thefr  parents,  for  the  price  oi  the  adjudication  n.ade  to  the  latter  of  the 

effects  held  in  common  between  them,  3317. 
The  prescription  by  which  property  is  acquired,'  does  net  run  against  minors, 

except  in  the  cast  s  exprv  ssly  provided  by  law,  3522. 
But  prescriptions   which  operate  a  release  from  certain  debts,  run  against 

minors,  how,  3541,  354j. 
Vide  Megistry. 

MIXED  CONDITIONS. 

What  conditions  are  so  called,  2020. 

MONEY. 

The  f-ale  or  gift  of  a  house,  with  all  that  is  in  it,  does  not  include  the  money 

which  may  be  in  the  house,  480. 
Of  ^e  collation  of  what  has  been  given  in  money,  1286. 

60 
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MORTAE  AND  PLASTER. 

The  owner  is  supposed  to  haye  attached  to  his  tenement  or  building  fbxerer 
snch  movables  as  are  affixed  to  the  same  with  Dlaster  or  mortar,  4ti9. 

MORTGAGES. 

Defined,  3278. 

In  what  mortgages  resemble  pledge,  3279,  3280. 

In  what  they  differ,  3281. 

General  provisions  with  respect  to  mortgages,  from  3278  to  3289. 

Mortgage  is  conventional,  legal  or  judicial,  3286. 

Their  respective  delinitioiis,  3287. 

Of  general  and  special  mortgage,  3288. 

What  things  are  susceptible  of  b.ing  mr  rtgaged,  3289. 

Conventional  mortgages,  defined,  and  rules  respecting  them,  from  3290  to 

3310. 
Legal  or  tacit  mortgages,  defined  ;  rules  respecting  them,  from  3311  to  3320. 
Judical  mortgages,  uefined,  3321. 
Of  t  eir  particular  rules,  from  3322  to  3328. 
Of  the  rank  in  which  mortgages  stand  with  respect  to  each  other,  from  3297 

to  3313. 
Of  the  mscription  of  mortgages,  from  3329  to  3341. 

Vide  Recording  and  Registry* 
01  the  eiasure  of  mortgages,  from  3371  to  3385. 

Of  the  office  of  m  rtgages,  and  of  the  duties  of  recorders  from  3386  to  3396. 
Of  the  eflect  of  mortgage  with  regard  to  the  debtor,  3397,  3398. 
Of  the  efiect  of  mortgages  agamst  third  possessoru,  and  of  the  hjpothecaiy 

action,  from  :  399  to  3410. 

Vide  Ilypoihecary  Action, 
How  mor.gagcs  expire  or  are  extinguished,  341L 

MOTHER. 

After  the  dissolution  of  the  marriage,  by  the  death  of  either  husband  or 

wife,  the  tutorship  of  the  minor  children  belongs  of  right  to  the  surviving 

mother  or  lather,  250. 
The  mother  is  not  compelled  to  accent  the  tutorship  of  her  minor  children ; 

what  are  her  duties  in  case  she  refuses  it,  25  ■. 
When  the  mother,  who  is  tutrix  to  her  children,  wishes  to  marry,  what  she 

must  do,  254. 
When  the  mother,  who  intermarries,  is  authorized  to  retain  the  tutorship  of 

her  children,  her  second  husband  becomes  of  right  their  cotutor,  255. 
Thd  right  <  f  appointing  a*  tutor  by  testament  belongs  to  the  surviving  father 

or  mother,  but  ihe  mother,  who  mairied  again,  loses  such  right,  when, 

258. 
The  £Gither,  and,  after  his  decea'^e,  the  mother,  are  responsible  for  the  damage 

caused  by  their  minor  children,  2318. 

Vide  Father  a7id  Mother, 

MOVABLE  EFFECTS. 

What  is  comprehended  under  the  exDression  of  movable  goods,  movables  or 
movable  effects,  478. 

MOVABLES. 

Estates  are  movable,  either  by  their  nature,  or  by  the  disposition  of  the  ]ftw« 

472. 
Of  movables  by  their  nature,  473. 
Of  movables  by  the  dispobition  of  the  law,  from  474  to  476. 

Vide  Things. 

MYSTIC  OR  SEALED  TESTAMENTS. 

Testaments,  whether  nuncupative  or  mystic,  must  be  drawn  np  in  xnitinfiL 

1675. 
Of  the  form  of  the  mystic  or  secret  tentament,  frt>m  1584  to  1586. 
Of  the  opening  and  proof  of  mystic  testaments,  from  1650  to  1654i 

Vide  Testaments. 
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N. 

NATIONAL  DOMAIN. 

Wiiat  Ib  comprehended  tinder  the  name  of  national  domain,  486. 

NATURAL  CHILDKEN. 

Illegitimate  children  who  have  been  acknowledged  by  their  father,  are  called 

natural  childreD,  2u2. 

Vide  Acknoxjoledgmeiit  \ 

By  whom  claims  set  up  by  natural  children  may  be  contested,  207.  ] 

Natural  children  owe  alimony  to  their  fathers  and  mothers,  if  they  are  in 

need,  240. 
The  fetthor  is  of  right  the  tutor  of  his  natural  child  acknowledged  by  him, 

and  the  mother  the  tutrix  of  her  natural  child  not  acknowledged  by  the 

&thor.  256. 

NATURAL  FATHERS  AND  MOTHERS. 

Fathers  and  mothers  owe  alimony  to  their  natural  children,  when  they  are 
in  need,  24u. 
Vide  ALimony* 

NATURAL  FRUITS. 

What  are  natural  fruibt,  545;  and  how  they  belong  to  the  nsufractuary,  546. 

NATURAL  INTERRUPTION. 

Prescriptions  may  be  suspended  in  two  ways,  by  the  natural  and  by  the  legal 

interruptions,  3516. 
How  a  natural  interruption  takes  place,  3517. 

NATURAL  OBLIGATIONS, 

Defined,  1757;  of  their  several  kinds,  175?. 
Of  their  effects,  1769. 

NATURAL  POS  SESSION. 

There  are  two  kinds  of  possession,  natural  and  oItC,  342/. 
Natural  possession  defined,  342b,  i/430. 
How  it  is  acquired,  3i28. 

NECESSARY  DEPOSIT. 

Defined,  2964. 

How  an  innkeeper  is  answerable  as  depositary,  for  the  effects  brought  by 

travelers  who  lodge  at  his  house,  Irom  2965  to  2U70. 
In  what  manner  the  necessary  deposit  may  be  proved,  2971, 

NEGOTIABLE  NOTES. 

Actions  for  the  payment  of  bills  of  exchange  and  negotiable  notes  are 
prescribed  by  five  years,  3540,  3541. 

NEIGHBORHOOD. 

Of  the  servitudes  which  result  irom  the  neighborhood,  from  666  to  7C8. 

HEW  WORKS. 

Of  new  works,  the  erection  of  which  can  be  stopped  or  prevented,  from  856 

to  869. 
What  is  understood  by  new  work,  856. 
Of  the  opposition  which  may  be  made  to  every  species  of  new  works  from 

which  mjury  is  apprehended,  867,  858,  864. 
To  what  works  opposition  can  not  be  made,  from  858  to  860. 
Of  the  works  whicn  have  been  formerly  built  on  public  places,  861,  862. 
Of  the  power  which  the  corpnrationA  of  cities  have  to  construct  on  publio 

places  lor  publio  utility,  863. 
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NEW  WOEKS-Continned. 

If  the  person,  who  was  forbidden  to  continne  his  works,  wiU  not  sospend 
them,  the  person  making  the  opposition  may  obtain  an  iiganctiooy  now; 
and  of  the  effect  of  suoh  injunction,  from  b65  to  869. 

NON-APPARENT  SERVITUDEa 

Servitudes  are  either  visible  and  apparent,  or  non-apparent,  728. 

Non-apparent  servitudes  defined,  728. 

Oontinuous  non-apparent  serviiudes  can  not  be  acquired  by  prescription,  766^ 

NON  NUMERATA  PECUNIA. 

The  acknowledgment  of  payment  in  an  autbenfic  act,  can  no  longer  be  rcm- 
tested  under  pretense  of  the  ezo<.pUon  of  non  numerata  pecuiwh  2237. 

NOTARIEa 

Their  actions  for  the  payment  of  their  fees  are  prescr  bed  by  one  year,  3534^ 

NOTICE. 

If  no  time  for  the  duration  of  the  lease  was  fixed,  (he  party  who  wishes  io 
put  an  eud  to  it,  must  give  fifteen  days'  ptevious  notice  to  the  other  p&rty» 
2686,  2660. 

Of  the  effect  of  such  notice  to  destroy  any  presumption  of  a  tacit  renewal  of 
the  leuse,  2691. 

NOTIFICATION,  NOTIOK 

What  is  the  legal  meaning  of  that  word,  3556,  No.  19. 

NOVATION. 

One  of  the  ways  by  which  obligations  may  be  extingui«<hed,  2130. 

Novation  is  a  condraot  consisting  of  two  stipulations,    185. 

What  is  necessary  to  constitute  a  novation,  2186  2187. 

All  kinds  of  legal  obligations  are  subject  to  novation,  2188. 

Novation  takes  place  in  three  ways,  2x89. 

Between  whom  novation  may  b^  metde;  it  is  not  presumed,  2190,  2191. 

The  delegation  and  the  mere  indication  mnde  by  a  debtor  ol  anotber  person 

who  is  to  pay  in  his  place,  do  not  operate  a  novatiou,  from  219^  to  2i9i. 
Of  the  effect  of  a  novation,  from  2195  to  219& 

NULLITY. 

Of  the  nullity  of  marriages,  from  110  to  118. 

Of  the  nnlli^  resulting  from  fraud,  from  1847  to  1849. 

Vide  Fraud. 
Of  the  action  of  nullity  or  rescission  of  agreements,  from  2221  to  2231. 

NUNCUPATIVE  OR  OPEN  TESTAMENTa 

Nuncupative  testaments  must  be  reduced  to  writin^^,  1575. 

Nuncupative  testaments  may  be  ma^e  by  public  act,  or  by  act  under  private 

signature,  1577. 
Of  the  form  in  which  nuncupative  testaments  by  public  act  must  be  made* 

from  1578  to  1580. 
Of  the  form  in  which  nuncupative  testaments  under  private  signature  must 

be  made,  from  1581  to  1583. 
Of  the  proof  of  nuncupative  testaments  under  private  signature,  1648,  1649. 
The  nuncupative  testaments  by  public  acts  do  not  require  to  be  proved* 

1647. 

NURSES. 

The  expenses  of  the  last  sickness  comprehend  the  wages  of  the  nnrse  wlio 
attended  the  deceased  during  his  lat>t  sioknesa,  and  sooh  wages  are  mi?- 
il^ed,  3191,  Na  3»  3202. 
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O. 

OATH. 

Of  the  oaih  to  be  taken  by  tutors,  334. 
B^  CQiators,  49,  llzo. 

OBJECT. 

Of  the  object  aud  matter  of  contracts,  from  1883  to  1892. 

OBLIGATIONS. 

What  signifies  the  word  obligation  in  its  general  and  most  extensiye  sense, 

1756. 
Obligations  are  of  three  kinds:  imperfect,  natural  and  civil,  1767. 
Imperfect  obiigationH  defined,  ibid. 
Natural  obligations  defined,  ihid. 
Civil  obligations  defined,  ibid. 
Four  kinds  of  natural  obligations,  1758. 
Though  natural  obligations  can  not  be  enforced  by  law,  they  haye  certain 

effects,  1759. 
Civil  obligations,  in  r  lation  to  their  origin,  are  of  two  kinds,*  1760, 
Of  conventional  obligations,  from  1761  to  2291. 

Vide  (Jordrads. 
Of  the  effects  of  obligations,  from  IPOl  to  1904. 
Of  the  obligation  ot  giving,  from  1905  to  1925. 
Of  the  obligations  to  do  or  not  to  do,  Irom  1926  to  1929. 
Of  damages  resulting  from  the  inexecution  of  obiigatiou  -,  frt>m  1930  to  194L 

Vide  IfarHages. 
Of  the  interpretation  of  agreements,  from  1945  to  1962. 
Of  the  obligation  to  perform,  as  incident  to  a  contract,  all  that  is  required  by 

equity,  usuage  or  law,  from  1963  to  1967. 
How  contracts  may  be  avoided  by  persons  not  parties  to  them,  from  1968  to 

1994. 
Of  the  different  kinds  of  obligations,  1995,  1996. 
Of  strictly,  personal,  heritible  and  real  obligations,  from  1997  to  2019. 
Of  simple  and  coniiitional  obligations,  from  2020  to  2047. 
Of  the  suspensive  condition,  2043,  2044. 
Of  the  resolutory  condition,  from  2015  to  2047. 

Vile  CoiidUion 
Of  hmited  and  unlimited  obligations,  as  to  the  time  of  their  performance, 

from  20i8  to  2U61. 

Vide  Term, 
Of  conjunctive  and  alternative  obligations,  from  2062  to  2076. 
Of  sever.d  obligations,  joint  obligations,  and  obligations  in  sdido,  from  2077 

to  2107. 
Of  the  rules  which  govern  several  obligations  and  joint  obligations,  from  2084 

to  2087. 
or  the  rules  which  govern  obligations  between  creditors  in  soUdo,  from  2088 

to  2090;  and 
Between  debtors  in  solido,  irom  2091  to  2107. 
Of  obligations  divisible  and  indivisible,  from  2108  to  2116. 
Of  the  effects  of  divisible  obligations,  2111,  2112. 
Of  the  effects  of  indivisible  obligations,  from  2113to2116. 
Of  obligations  with  penal  clauses,  from  2117  to  2129. 
Of  the  manner  in  walch  obligations  may  be  extinguished,  2130  to  2231. 
Vide  Compensation,  Cdrfusion,  Loss,  KovcUion,  Nmity,  or  Rescission,  Payment 

Prescription,  Memission. 
Of  the  manner  in  which  obligations  are  proved,  from  2232  to  2291. 
"Vide  Proof. 

OCCUPANCY,  3412  to  3425. 

Defined,  3412. 

Of  the  different  ways  in  which  property  may  be  acquired  by  ccciipanoy,  3413^ 
8414. 
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OCCUPANCY— Continned, 

How  ihe  property  of  wild  beasts  and  fowls  may  be  acqiured  in  that  way,  3416^ 

3416. 
What  are  the  beasts  which  are  considered  as  being  wild  or  not,  from  3415  to 

3419. 
Of  those  who  discover  or  find  precions  stones,  or  a  thing  which  is  abandoned, 

by  its  master,  or  a  treasure,  3420,  3421,  3423. 
Of  Ui  se  who  find  a  movable  thing  lost  bv  its  master,  3422. 
One  must  not  reckon  in  the  number  of  things  abandoned,  those  which  haTO 

been  lost  in  a  shipwreck,  '64M. 
How  the  nuanner  of  acquiring  properly  by  capture  is  regulated,  3425t 

OFFICES  OF  MORTGAGES. 

Vide  Mortgages. 

OLOGRAPHIC  TESTAMENT, 

Must  be  drawn  up  in  writing,  1588. 

lu  whut  form  and  by  whom,  1588,  1589. 

In  what  manifer  it  is  proved,  1655. 

It  must  be  opened  by  the  judge  if  it  be  sealed,  how,  165& 

ONEROUS  CONTRACTS, 
Defined,  1774. 

OPENING  OP  A  SUCCESSION. 

In  what  manner  successions  are  opened,  from  934  io  949. 

OPENING  OF  A  TESTAMENT. 

In  what  manner  testaments  are  opened,  and  when,  from  1646,  1655,  1656L 
Vide  Testarmnta, 

OPPOSITION  TO  MARRIAGE. 
Vide  Marriage, 

ORDINARY  PARTNERSHIPS. 

What  are  the  ordinary  partnerships,  2826. 
Vide  Fartnenthips, 

OUTRAGES. 

Cruel  treatments  and  excesses  are  causes  for  a  separation  fr^  m  bed  and  board. 
l;:8.    No.  3.  ^ 

OVERSEERS, 

Are  privileged  for  their  salaries  upon  the  crops,  3217. 
Their  actions  for  payment  of  ttieir  salaiies,  are  prescribed  by  three  Teazau 
8638. 

OWNER. 

The  owner  of  the  soil  may  make  upon  it  all  plantations,  and  erect  all  build- 
ings which  he  thinks  proper,  under  the  exceptions  established  in  the  titl» 
of  servitudes  of  land,  605. 

Vide  Conslrudions, 

OWNERSHIP, 

Defined,  488;  who  is  said  to  be  the  owner  of  a  thing,  489. 
Ownership  is  divided  into  perfect  and  imperfect,  490. 
When  the  ownership  is  perfect,  and  when  imperfect,  ibid. 
Rules  respecting  both  kinds  of  ownership,  from  491  to  498. 
The  right  of  ownership  subsists  independently  of  possesiaon,  496L 


QENEBAL  INDEX.  477 

OWNEESHIP— ContmnecL 

Ko  one  can  be  divested  of  his  property,  nnlefts  for  some  purpose  of  pnblio 
ntility,  and  on  consideration  of  an  e(]pitable  and  previous  indemnity,  497. 

The  ownership  of  a  thing  carrien  with  it  the  ri^ht  to  all  that  the  thing  pro- 
duces, and  to  all  that  becomes  united  to  it>  either  naturally  or  arti£Lcially» 
498. 

Yide  Accession, 

P. 

PABAPHEBNALIA. 

What  is  understood  by  paraphernalia  or  extradotal  property  of  the  wife,  2335 
2383. 

Of  the  power  of  the  wife  upon  her  paraphernalia,  2384. 

How  ihe  husband  may  hove  the  admimstration  of  the  paraphernalia  of  his 
wife,  and  whun  tixe  ii'uits  thereof  belong  to  the  community,  from  2386  to 
238a 

How  the  wife,  who  has  reserved  to  herself  the  administration  of  her  para- 
phernalia, ought  to  bear  a  proportion  of  the  marriage  charges,  2389. 

The  wile  may  alienate  her  paraphernal  property  with  Uie  authorization  of  her 
husbanvi^  239U. 

Of  the  action  of  the  wife  against  her  husband  for  the  restitution  of  her  para« 
pheinal  property,  and  the  &uils  thereof;  2591. 

PABISH  JUDGES,  103. 

PABTICULAll  LEGACIES, 

Defined,  1625. 

Of  the  light  which  the  legatee  derives  frrm  the  legacy,  and  in  what  oases  the 

delivery  of  the  legacy  must  be  demanded,  from  1626  to  1632. 
From  what  day  the  interest  or  proceedb  of  the  thing  bequeathed  shall  accrue 

to  the  benent  of  the  legatee,  1631. 
How  the  heirs  are  bound  to  deliver  the  legacy,  1633,  1638. 
Particular  legacies  must  be  discharged  in  preference  to  all  others,  and  how 

the  legacies  of  a  certain  object  must  be  first  takt  n  out,  1634^  1635. 
The  legacy  must  be  deliveied  with  every  thmg  that  appertains  to  it,  1636^ 

1637. 
The  legacy  of  a  thing  b(  longing  to  another  person  is  null.  1639. 
How  the  iieir  is  bound  to  discharge  the  legacy  of  an  indeterminate  thing, 

1640. 
A  legacy  made  to  a  creditor  shall  not  be  deemed  to  be  in  compensation  of 

the  debi,  uor  a  legacy  made  to  a  servant  in  compensation  of  his  wages,  1641. 
The  legatee,  bv  a  particular  title,  is  not  liable  to  the  debts  of  the  succession, 

except  in  case  oi  reduction  or  mortgage,  1642. 
The  legacy  of  a  certain  object  is  extinguished  by  the  loss  of  the  object^  how, 

1643. 

Vide  Legacies, 

PAETICULAB  PARTNERSHIPS,  from  2835  to  283a 
Vide  Fartnershipa* 

PARTIES. 

Of  the  parties  to  a  contract  1780. 

To  all  contracts  there  must  be  at  least  two  parties,  1765. 

Those  only  are  parties  to  a  contract  who  have  given  their  assent  to  it,  either 

expressly  or  by  implication,  1780. 
How  contraotA  mav  be  avoided  by  persons  not  parties  to  them,  from  1968  to 

1994. 

PARTinoNa 

Of  the  partition  of  saoce^sionB,  from  1289  to  1414. 

Of  the  nature  of  a  partition,  and  of  its  several  kinds,  from  1289  to  1806b 
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PAKTinONS— CJontmned. 

Every  partition  is  either  definitiTe  or  provisional,  1295. 

Of  definitive  partitions,  ibid. 

Of  provisional  partitions,  ibid. 

The  action  of  partition  can  not  be  prescribed  against,  how,  from  1304  to 

1306. 
Among  what  persons  partitions  can  be  sued  for,  from  1307  to  132L 
In  what  manner  the  judicial  partition  is  made,  Irom  1322  to  1346. 
When  the  property  is  indivisible  by  its  nature,  or  can  not  be  conveniently 

divided,  the  sale  of  it  is  made  at  public  auction,  from  1339  to  1349. 
Any  coheir  may  become  a  purchaser  at  such  sale,  up  to  the  amount  of  tiie 

portiun  owing  to  him  from  the  succession,  1343,  1344. 
How  the  recorder  or  notary  is  bound  to  proceed  in  the  judicial  partition,  from 

1347  to  1381. 
How  the  notaiy  must  begin  by  settling  the  accounts  which  each  of  the  heizs 

may  owe  to  ihe  succession,  irom  1349  to  1361. 
In  what  manner  he  must  proceed  in  case  collation  is  to  be  made,  from  1352 

to  1354. 
How  the  notary  shall  afterwarrfs  proceed  to  the  formation  of  the  active  mass 

of  the  Accession,  1L55,  1356. 
How  he  must  proceed  to  the  deductions  to  be  made  from  the  mas?,  and  what 

is  understood  by  deduction,  from  1357  to  1363. 
Of  the  formation  and  composition  ox  the  lots,  and  how  they  are  formed  by 

experts,  from  1364  to  1367. 
If  auy  contestation  arise,  the  notary  must  refer  the  parties  to  the  judge,  1368. 
No  poriitiun  is  made  of  the  passive  debts  ot  the  succcbsion,  13 7L 
Of  the  eflfect  of  partition,  1382,  1383. 
How  tne  judicial  partition  must  be  homologated  by  the  judge,  and  how  the 

judge  must  decide  upon  the  opposition  made  to  it,  from  1374  to  1377. 
The  rules  established  lor  the  partition  of  successions,  are  applicable  to 'par- 
titions between  coproprietors  of  the  same  thing,  1290. 
Of  the  warranty  in  matters  of  partition,  from  1384  to  1396. 
Of  the  rescission  of  partitions,  from  1397  to  1414. 

How  partitions  may  be  rescinded  on  account  of  lesion,  from  1398  to  1 100. 
Suits  for  the  rescission  of  partitions  are  prescribed  by  Uie  lapse  of  five  years. 

1413,  1414. 
The  miiior,  who  obtains  relief  against  a  partition,  relieves  those  of  fall  aK6b 

1412. 
Of  partitions  made  by  parents  among  their  children,  from  1717  to  1723b 

PARTNERS. 

Of  the  obligations  of  partners  towards  each  other,  from  2853  to  2871. 
Of  the  obligations  of  partners  towards  third  pwisons,  from  2872  to  2u75L 
Vide  Partnerships, 

PARTNERSHIPS. 

Defined,  2801. 

Who  may  contract  a  partnership,  2802. 

G^neml  provisions,  from  2801  to  2823. 

Of  tL  e  several  kinds  of  partnerships,  <rom  2824  to  2828. 

For  wha^  object  commercial  partnerships  are  formed;  of  their  seyeial  Irfnilft 

2825,  2827. 
Of  their  particular  rules,  2852. 
Ordinary  partnerships  are  all  such  as  are  not  commercial;  they  are  divided 

into  universal  and  particular  partnernhips,  2876. 
Of  universal  partnerships,  their  definition,  2829. 
Their  rules,  from  2830  to  2834. 

Of  particular  partnerships,  their  rules,  from  2835  to  2838. 
Of  partnerships  in  commendaTTi,  282r,  arid  trom  2839  to  iS5h 
How  the  articles  of  partnership  in  (x/mmendam,  must  oe  recorded,  2845,  2847. 

2848. 
Of  the  different  manners  in  which  partneiships  end,  from  2876  to  288Q. 
Vide  Partners* 
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PASSAGE  (Eight  of). 

Who  may  claim  the  right  of  passage,  and  by  whom  snoh  passage  must  be 

fdmished,  and  under  what  indemn  ty,  from  699  to  703,  708. 
Of  the  Beryitnde  of  passage  in  cities,  719,  and  in  the  coantry,  722. 
Vide  Road. 

PASSAGE  MONEY. 

If  a  woman  has  a  child  during  a  voyage  by  sea,  the  price  of  her  passage  is 
not  increased  thereby,  2753. 

PASTURAGE. 

(Bight  of),  is  a  mral  servitude,  721,  and  in  wha*^  it  consists,  726b 

PATERNAL  AUTHORITY. 

Of  tbe  effects  of  paternal  authority,  from  215  to  237. 
Bast  .rds  are  noi  bubmitted  to  the  paternal  authority,  238. 

PATERNITY. 

What  constitutes  the  presumption  of  paternity,  184. 
How  tbat  presumption  ceasod  to  have  effect,  irom  187  to  189,  and  191. 
Illegitimate  children  may  be  allowed  to  prove  their  p  eternal  descent,  208. 
In  what  ways  the  proot  of  natnral  patera.il  descant  may  be  made  in  casOB 
where  such  proof  is  allowed,  from  2o9  to  210. 

PATRIMONY. 

Vide  Separation  qf  Patrimony. 

PAWN. 

Defined,  3135. 

What  things  may  be  pawned  or  given  in  pledge,  3154,  3155. 

01  the  transfer  and  other  requisites  necessai^  to  give  a  claim  in  pledge,  3156. 

What  privilege  the  pawn  coxifers  to  the  creditor,  and  under  what  restrictions, 

from  3157  to  3161 
Of  the  others  rights,  which  the  creditor  acquires  on  the  thing  pledged,  3163, 

3164. 
The  creditor  can  not,  in  case  of  fedlure  of  payment,  dispose  of  the  pledge, 

but  he  may  apply  to  the  judge  to  order  that  the  thiug  shall  remain  to  binj 

in  payment  for  ito  estiuiated  value,  or  shall  be  bold  at  public  auction,  8165w 
Of  the  rules  relative  to  that  contract,  from  3166  to  3175. 
The  creditor  can  not  acquire  the  pledge  by  prescription,  3176. 

PAYMENT, 

Is  one  of  the  ways  by  which  obligations  may  be  extinguished,  2130. 
What  is  meant  by  payment,  2131,  2132. 
Of  payment  or  peiformance  in  general,  fh)m  2133  to  2158. 
Of  payment  with  subrogation,  from  2159  to  2162. 
Of  the  imputation  ot  payments,  from  2163  to  2136. 
Of  tender  of  payment  and  consignment,  from  2167  to  2169. 
What  has  been  paid  through  error  or  mistake,  may  be  reclaimed,  firom  2301 
to  2314. 

PAYMENT  OF  DEBTS  OP  A  SUCC;ESSI0N. 
Vide  Debts, 

PENAL  CLAUSE. 

Of  obligations  with  penal  clauses,  from  2117  to  2129. 

PERPETUAL  RENTS  AND  ANNUITIES, 

Are  in  the  class  of  things  movable,  474. 
Vide  AnnuUieSf  BenL 
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PEBSONAL  ACTION. 

Of  the  personal  aoion  which  is  exercised  against  the  heir,  142L 

PERSONAL  OBLIGATIONS. 

When  an  obligation  is  personal,  1997,  1998,  2001. 
When  it  is  presume  i  such,  2000,  2001. 

Of  the  effects  of  a  purely  personal  obligation,  with  respect  to  the  hair,  2002^ 
2003. 

PEESON. 

The  word  person^  used  in  the  law,  is  applicable  to  men  and  women,  or 
either,  8556,  No.  23. 

PERSONS. 

Of  the  distinction  of  persons,  from  24  to  37. 
■  Curators  are  appointed  t  j  perHons  in^-apable  of  administering  their  persons 

and  afi^irs,  32,  33.  ^22. 
Persons  incapable  of  contracting,  from  1791  to  1796. 
Interdicted  or  insane  persons,  31,  33,  302,  1782,  1591,  1788,  1789. 

Vide  Interdiction. 
Minors  of  both  sexes  are  called  persons  of  full  age,  when  they  have  attained 

the  age  ol  one  and  twenty  years,  37. 

PHYSICIANS. 

When  physicians  or  surgeons  can  not  receive  any  benefit  from  donations  hder 
vivos  or  mortis  causa,  ma  ^e  to  them  by  sick  persons,  1489. 

Of  their  privilege  for  their  salaries  for  having  attended  the  deceased  in  his 
last  sicknt^ss,  3191,  No.  3,  3202. 

How  this  claim  for  salaries  is  prescribed  by  three  years,  3538. 

PLEDGE. 

The  contract  of  pledge  defined,  3133. 

There  are  two  kinds  of  pledge,  the  pawn,  the  antichresis,  3134. 

General  provisions  with  respect  to  the  contract  of  pledge,  from  3103  to  3120L 

3136  to  3153. 

Vide  Antichresis,  Pavm, 

PLOTS  FOR  BUILDINGS, 

Defined,  2756. 

Rules  respecting  them,  from  2757  to  2777 

POSSESSION. 

What  is  meant  by  possession,  3426. 

Natural  and  civil  possession  defined,  from  3427  to  3431. 

What  things  are  properly  susceptible  of  beiog  possessed,  and  by  irhom  one 

may  possess,  3432,  3433,  3445. 
How  possession  may  be  acquired,  and  by  whom,  from  3436  to  3441. 
How  possession  once  acquired,  is  preserved  by  the  mere  intention  of  tha 

possessor,  3442. 
How  possession  may  be  lost,  from  3447  to  3449. 
What  rights  are  acquired  by  mere  possession,  3450. 
Of  the  nature  of  the  possession  necessary  to  prescribes 

Vide  Frtscrivlion, 

POSSESSOR. 

.  Of  the  possessor  in  good  faith,  and  of  the  rights  which  are  peculiar  to  him* 

3451,  3453. 
Of  the  possessor  in  bad  faith,  3452. 
Of  the  rights  which  are  common  to  all  possessors  in  good  or  bad  fidth,  froiD 

8454  to  3456. 
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P03SESS0BY  ACTIONS. 

Possessory  actions  are  prescribed  by  one  year,  35Sd. 

POSTHUMOUS  CHILD. 

What  is  meant  by  posthomoos  child,  30. 

POTESTATIVE  CONDITIONS. 

What  conditions  are  so  called,  202i.  2034.  ^ 


POWER  OP  ATTOBNEY. 
Yide  Mandaie, 


i  , 


PRECARIOUS  POSSESSION. 

What  is  understood  by  a  precarious  possession,  3556»  No.  25. 

PRECARIOUS  POSSESSORa 
From  3510  to  3513. 

PRECEPTORS. 

In  what  cases  teachers  and  preceptors  have  the  same  priTilege  which  Is  giTen 

to  keepers  of  boarding  houses,  3212. 
How  the  actions  of  teachers  and  preceptors  are  prescribed,  3534^  3588i 

PREDIAL  OR  LANDED  SERVITUDES. 

Vide  ServUxidea, 

PRESCRIPTION. 

Defined,  3457. 

General  provisions,  from  3458  to  3471. 
Prescription,  by  which  property  is  acquired,  defined,  8458. 
Of  the  time  necessary  for  prescription,  from  3472  to  3477. 
Of  the  prescription  of  ten  and  twenty  years,  from  3478  to  3498. 
Of  the  prescription  of  thirty  years,  fiom  3499  to  3505. 
Of  prescription  of  movables,  from  3506  to  3509. 
Of  the  causes  which  prevent  such  prescription,  from  3510  to  3515. 
Of  the  causes  which  mterrupt  prescription,  from  3516  to  3520, 
Of  the  causes  which  suspend  the  course  of  prescription,  from  3521  to  8527 
Of  the  prescription  which  operates  a  release  frt>m  debt,  from  3528  to  3633. 
Of  the  prescription  of  one  year,  firom  3534  to  b537. 
Of  the  prescription  of  three  years,  3538,  35o9. 
Of  the  prescription  of  five  years,  from  3540  to  3543. 
Of  the  prescription  of  ten  years,  from  3544  to  3547* 
Of  the  prescription  of  thirty  years.  3548. 

Of  the  rules  relative  to  the  prescription  operating  a  dischaige  firom  debts^ 
from  3549  to  3555. 

PRESERVATION  OF  A  THINa 

The  expenses  made  for  the  preservation  of  a  thing  are  privileged,  8184^  and 
from  3224  to  3226. 

PRESUMPTIONS. 

Defined,  2284. 

Of  presumptions  established  oy  law,  from  2285  to  2287. 

Of  presumpUons  not  established  by  law,  2288. 

PGMCE. 

Of  the  action  in  diminution  of  the  price  of  a  thing  sold,  2492,  9194,  2496, 

2499,  and  from  2541  to  2544. 
In  what  cases  a  gapplement  of  the  price  may  bo  required  or  not^  from  2483  to 

2499. 
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PEIlfOGENITURB. 

In  matter  of  legal  snooeflsions,  no  difference  of  sex,  and  no  right  of  primogvi- 
itare  are  known,  893. 

PRINCIPAL  CONTBAOTS. 
Defined,  1771. 

PRINCIPAL  AND  AGENT. 

Of  the  obligation  of  the  principal,  who  acts  by  his  attorney  in  iacft^  from  3021 
to  3026. 
Vide  Mandale, 

PRIVATE  WRITINGS. 

How  domestic  books  and  papers  may  be  proof  against  him  who  has  wzitten 
them,  2249. 

PROCEEDINGS. 

Of  the  proceedings  of  separation  from  bed  and  board,  from  140  to  145. 

Of  the  provisional  proceedings  to  wluch  sach  a  separation  may  gi?e  occasionf 

from  146  to  151. 
Of  objections  to  the  action  of  separation  from  bed  and  board,  from  152  to  154^ 

PRIVILEGES. 

General  provisions  thereon,  from  3182  to  3185 

Their  several  kinds,  from  3186  to  3189. 

Privileges  on  movables,  3190. 

General  privileges  on  movables,  3191. 

Funeral  charges,  f  om  3192  to  3194. 

Law  charges,  from  3195  to  3198. 

Expenses  daring  the  last  sickness,  from  3199  to  8204. 

Wages  or  servants,  from  3205  to  3207. 

SnppUes  of  provisions,  from  3208  to  3213. 

Privilege  of  clerks,  and  privilege  ot  wives  for  their  dowry,  3214,  3215. 

Privileges  on  particular  movables,  3216,  3217. 

Privilege  of  the  lessor,  3218,  3219. 

Privilege  of  the  creditor  on  the  thing  pledged,  3220,  3221. 

Privilege  of  a  depositor,  3222,  3223. 

Expenses  incurred  for  the  preservation  of  the  thing,  from  3224  to  3226. 

Privilege  of  the  vendor  of  movable  efifects,  frim  3227  to  3231. 

Privilege  of  innkeepers  on  the  efifects  of  the  traveler,  from  3232  to  3236* 

Privilege  on  ships  and  merchandise,  from  3237  to  3248. 

Privileges  on  immovables,  from  3249  to  3251. 

Privileges  which  embrace  both  movables  and  immovables,  3252,  3253. 

Order  in  which  privileged  creditors  are  to  be  paid,  from  3254  to  3270. 

How  privileges  are  preserved  and  recorded,  from  3271  to  3276. 

Of  the  manner  in  which  privileges  are  extinguished,  3277. 

« 

PRODIGALITY. 

Or  profligacy,  is  no  longer  a  cause  for  interdiction,  426. 

PROHIBITION  OP  MARRUGE. 

Between  what  persons  marriage  is  prohibited,  from  91  to  95. 

PROMISE  TO  SELL. 

A  promise  to  sell  amounts  to  a  sale,  when,  2462. 

Of  the  case  when  the  promise  to  sell  has  been  made  "With  the  giTing  of 
earnest^  2463. 

PROQP  OP  OBLIGATIONa 

Of  ihe  proof  of  obligations,  and  that  of  payment^  2332,  2233. 
Of  literal  proo^  from  22S4  to  2274. 
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FEOOF  OP  OBLIGATIONS-Continued. 

Of  authentic  acts,  from  2234  to  2239. 
Of  acts  under  private  signature,  from  2240  to  2250L 
Of  registry,  from  2251  to  2261. 
Of  copies  of  titles,  from  2267  to  2270. 
Of  recognitive  and  confirmative  acts,  from  2271  to  2274. 
Of  testimonial  proof,  from  2275  to  2283. 
Of  presumptions,  from  2^84  to  2288. 
Of  presumptions  established  by  law,  from  2285  to  2287. 
Of  presumptions  not  established  by  law,  '^288. 

Of  the  confession  of  the  party,  Irom  2289  to  229L  ! 

Vide  Acts,  Cor^ession,  T resumptions, 

PBOPEBTY. 

Vide  Ownership. 

PROPINQUITY, 

Of  consanguinity,  how  established,  889. 

PROVISIONAL  PARTITION, 
What  it  is,  1295,  1296. 

PUBERTY. 

Males  who  have  not  attained  the  age  of  fourteen  yean  complete,  and  femalOl 
who  are  under  twelve,  are  under  the  age  of  puberty,  36i 

PUBLICATION  OP  THE  LAWS. 
Rules  relative  thereto,  from  4- to  7« 

PUBLIC  ADVERTISEBIENTS. 

What  is  meant  by  public  advertisements,  3556.    No.  4 

PUBLIC  FUNCTIONARIEa 

What  public  functionaries  or  officers  are  excused  from  tutorahlp,  from  29^ 

to  294. 
What  is  the  place  of  domicile  of  such  persons,  44,  45. 

PUBLIC  MERCHANT. 

Of  the  power  of  the  wife,  when  she  is  a  public  merchant;  and  when  ahe  ia 
considered  as  such,  131. 

PUBLIC  SALEa 

Of  sales  by  auction  or  public  sales,  from  2601  to  2615. 
Vide  Sales.  t 

PUBLIC  THINGS.  \ 

What  things  are  considered  as  public,  453,  454.  . 


PUBLIC  UTILITY, 

Is  a  cause  for  which  a  person  may  be  compelled  to  sell  his  property,  497* 
Vide  Ccmptdsory  Transfer  qf  i'roperty, 

PURCHASER. 
Vide  Buyer, 

Q. 

QUARREBa 

The  nsarmotooty  has  tiia  anjoyment  of  quarries,  when,  65& 
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QUASI  CONTRACTS. 

From  2292  to  2314. 

Quasi  contracts  defined,  and  of  the  acts  firom  which  they  resnlt^  2293,  2294). 

Of  the  roles  relatiye  to  the  transaction  of  another's  business,  from  2295  to 

2300. 
Of  the  obligations  which  result  from  the  payment  made  to  a  person  of  what 

is  not  due  to  him,  from  2301  to  2314. 

QUASI  OFFENSES. 

Every  act  of  a  man  that  causes  damage  to  another,  obliges  him  to  repair  ii, 

2315,  2316. 
One  is  responsible,  not  only  for  the  damage  occasioned  by  his  own  fault,  but 

for  that  which  is  caused  by  the  act  of  persons  for  whom  he  is  answerable, 

2317. 
Who  are  the  persons  who  may  be  responsible  for  the  damage  occasioned  by 

others,  from  2318  to  2324. 

R. 

RATIFICATION. 

A  ratification  by  a  person  of  full  age  of  any  contract  made  during  his 
minority,  cures  all  defects  which  may  ex.st  m  such  contracts,  1875. 

Of  the  efiects  of  a  contract  made  by  a  person  incapacitated,  when  it  has  been 
confirmed  by  him  after  his  incapacity  has  ceased,  1795. 

The  minor  can  not  make  void  the  engagement  which  he  has  subscribed  in 
his  xiiinority,  when  once  he  has  ratified  the  same,  2228. 

Vide  CoT^rmaJLive  Acts, 

REAL  ACTIONS 

Are  prescribed  by  thirty  years,  3512. 

REAL  OBLIGATIONS. 

When  an  obligation  is  a  real  one,  1997. 

In  what  manner  real  obligations  may  be  contracted  or  created,  from  2012  to 
2019. 

RECIPROCAL  CONTRACTS.. 

Vide  Lommxdalive  Conirads, 

RECONCILIATION. 

How  reconciliation  between  husband  and  wife  eztingmshes  the  action  of 
separation  from  bed  and  board,  152,  153. 

RECORDERS  OF  MORTGAGES. 

Of  their  offices,  and  of  the  books  which  they  must  keep,  from  3349  to  3354. 
Of  theii  duties  and  responsibility  with  respect  to  the  recording  of  donations 

and  mortgages,  from  3386  to  3396. 
Of  their  duties  with  respect  to  the  erasure  of  mortgages,  3373,  3374,  S375u 

3383,  3385. 

RECORDING  OF  DONATIONS. 

How  donations  inter  mvos  must  be  recorded  in  the  recorder's  office  of  mort- 
gages, from  1554  to  1558. 

Articles  of  partnership  in  commendam  must  be  recorded  in  the  offioe  of*  the 
recorder  of  mortgages,  how,  from  2845  to  2848. 

What  privileges  are  to  be  recorded  at  the  office  for  recording  mortcafifefl.  from 
3271  to  3275.  -o-o— . 

What  privileged  claims  are  dispensed  from  such  recording,  8276. 
Of  the  mode  and  effect  of  recording  mortgages,  from  33^  to  3;{70* 
Tide  Moitgages,  Mecorders  qf  Mortgages,  Hegisiry, 
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REDEMPTION. 

The  iH)W6r  or  riglit  of  redemption  defined,  2567. 

The  right  of  redemption  can  not  be  reserved  for  a  time  exceeding  ten  years, 

2568. 
The  time  fixed  must  be  rigorously  adhered  to,  firom  2569  to  2571. 
Of  the  rights  and  obligations  of  the  vendor,  who  has  made  a  sale  under  such 

a  resdivation,  2572,  2J80,  from  2561  te  2566,  2583  to  2588. 
How  the  vendor  is  precluded  from  exercising  the  right  of  redemption,  2570, 

2571. 
Of  the  rights  and  obligations  of  the  buyer,  who  has  purchased  a  thing  under 

such  a  clause,  from  2573  to  2579. 

BEDHIBITION, 

Defined,  2520. 

For  what  defects  or  vices  redhibition  may  be  exercised,  from  2522  to  2529. 

Within  what  time  the  redhibitory  action  must  be  instituted,  2534,  2535. 

In  what  cases  the  redhibitory  action  is  denied,  2537. 

How  it  is  exercised  by  the  heirs  of  the  buyer  or  against  the  heirs  of  the 

seller,  2538,  2539. 
Other  rules  with  respect  to  that  action,  2530,  and  from  2531  to  2533,  2536  to 

2540. 

REDHIBITORY  DEFECTS  OR  VICES. 

For  what  defec's  or  vices  of  a  thing  sold,  the  sale  may  be  rescinded,  or  a 

reduction  of  the  price  granted,  2521,  252^. 
Of  such  defects  with  respect  to  inanimate  thii^gs,  2523. 
Of  the  redhibitory  vices  ot  animals,  from  2524  to  2528. 
Of  the  vices  of  the  thing  sold,  which  occasion  a  reduction  of  the  price,  frY)m 

2541  to  2544. 
Of  the  \ices  of  the  thing  sold,  which  the  seller  has  concealed  from  the  buyeiib 

from  2545  to  2548. 

REDUCTION. 

Of  the  redaction  of  the  donations  inier  vivoa  or  mortis  coma,  which  exceec 
the  disposable  portion,  from  1502  to  1518. 

REGISTRY. 

From  2251  to  2256. 

RELATIONS. 

Of  the  legal  tutorship  which  must  be  <?iven  to  the  nearest  of  kin  in  the  col 

lateral  line,  who  comes  immediately  after  the  presumptive  heir  of  the 

minor,  267. 
Ot  the  responsibility  of  the  relation,  even  in  the  fourth  degree,  who  reAisck. 

to  take  charge  of  tke  tutorship,  268. 
Under  the  name  of  relations  are  not  included  connections  by  affinity,  269. 
Ot  the  responsibilibr  ot  the  minor's  relations,  who  neglect  to  apply  to  tht. 

judge  in  order  to  nave  a  dative  tutor  appointed  to  such  minor,  from  308 

to  311. 
In  matters  of  successions  among  collateral  relations,,  he  who  is  the  nearest  in 

degree,  excludes  all  the  others,  914. 

RELEASE 

Of  the  prescription  which  operates  a  release  liom  debt,  from  3528  to  3555. 
Vide  Remisswn, 

REMISSION, 

Is  one  of  the  ways  by  which  obligations  are  extinguished,  2130. 
Of  the  zemiflsion  of  the  debt,  rules  respecting  it^  from  2199  to  2206. 
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BEMOVAL. 

Of  tutors  and  onratois,  and  oanses  for  which  they  may  be  removed  or 

pended,  fiom  803  to  306. 
CfCtusea  for  which  curators  to  yaoant  estates  may  be  removed  or  sa 

from  1158  to  1161. 

BENT. 

The  contract  of  rent  of  lands  defined,  2779. 
Boles  relative  thereto,  from  2780  to  2792. 
Vide  ilnnui(ie«. 

BErATBa. 

What  repairs  the  nenfractoary  is  bound  to  make  571. 

Extxaordinaiy  repairs  are  to  h^e  made  by  the  owner,  and  what  is  meant  bj 

extraordinary  repairs,  571,  572. 
Bules  respecting  the  said  repairs  from  573  to  577. 
Of  the  repairs  to  be  mad*^  by  the  lessor,  2693,  2694. 
Of  the  repairs  to  be  made  by  the  leasee,  from  2715  to  2TSC^ 

Of  Uws,  22,  23. 

EBPBESENTATION. 

Bight  of  representation  defined,  894. 

Bepresentation  takes  place  ad  iv^nitwin  in  the  dfrect  desoending  line,  SSft; 

does  not  take  place  m  laVor  of  ascendants,  896. 
In  the  collateral  line,  representation  is  admit  ed  in  &vor  of  the  children  — *4 

descendants  of  the  brothers  and  sisters  of  the  deceased,  how,  897. 
Other  rules  with  respect  to  representation,  from  898  to  901. 

BESCISSION. 

Of  the  rescission  of  partitions,  from  1397  to  1414. 

Of  the  action  of  nullity  or  rescission  of  agreements,  from  2221  to  223L 

Of  the  rescission  ot  sales  on  account  of  lesion,  from  2589  to  260U. 

When  rescission  on  account  of  lesion  may  take  place  in  contracts  of  eB> 

change,  from  2664  to  2666. 
Action  lor  rescission  of  contracts,  are  prescribed  by  five  years^  3542. 

Vide  LesUmt  NuUUy, 

m 

BESIDENCE. 

Vide  DomicUe, 

BESOLUTOBY  CONDITIONS, 

Defined,  2045. 

Bules  relative  thereto,  2046,  2047. 

BESFTTE, 

Defined,  3084. 

The  respite  is  either  voluntary  or  forced,  definition  of  both,  3085. 

How  and  when  the  forced  respite  takes  place,  3086. 

What  course  the  debtor  must  lollow  to  give  to  the  respite  its  full  effect  from 

3087  to  3090. 
How  the  contract  of  respite  must  be  homologated,  3091,  3092. 
Of  the  creditors  who  are  obliged  to  abide  by  tiie  respite,  from  3093  to  30951. 
The  time  allowed  to  a  debtor  in  a  forced  respite,  can  not  exceed  three  ymn. 

8096. 

BETAIL  DEALEBS  OP  PBO VISIONS, 

Have  a  privilege  during  a  year  from  the  first  supply,  3209. 
The  action  of  retailers  of  provisions  is  prescribed  by  three  yeanB»  85SQ,  and  of 
zeUdl  dealers  of  liquors  oy  one  year,  8594. 
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BETBOSPEOnVE  EFFEOT. 

The  law  can  not  haye  a  letrospectiye  effSoot^  8. 

BETUBK.    (Bight  of) 

Donations  i^nier  vivos  are  liable  to  be  revoked  or  dissolTed  on  aeooTmt  of  the 
legal  or  eonyentionai  return,  165i). 

BEVOCATION. 

How  contracts  may  be  revoked  or  avoided  by  persons  not  parties  to  them, 

from  1968  to  lb94. 
For  what  causes  donations  irder  vivos  may  be  revoked,  from  1559,  to  1569. 
Ot'  their  revocation  on  acconnt  of  ingratitude,  from  1561  to  1564. 
Of  their  revocation  for  the  non-fuifillment  of  the  eventual  conditions  which 

suspended  their  consommation,  1565,  1566. 
Of  their  revocation  for  the  non-p^ormanoe  of  the  conditions  imposed  on  the 

donee,  1567,  1568. 
Of  their  revocation  on  aoooont  of  the  legal  or  oonventional  retain. 
Vide  hetwm, 

BEVOCATION  OF  TESTAMENTS. 
From  1690  to  169ti,  1710. 

BISK. 

At  whose  risk  is  the  thing  before  delivery,  from  1909  to  1918. 
As  soon  as  the  contract  of  sale  is  completed,  the  thing  sold  is  at  the  zlak  of 
the  buyer,  except  in  certain  cases,  trom  2467  to  2475. 

BIVEBS. 

The  use  of  the  banks  of  navigable  rivers  is  pubHo,  but  their  property  belongs 

to  the  adjacent  owntT,  455. 
What  is  meant  by  the  banks  of  a  river  or  stream,  457. 
Of  the  alluvions  and  derelictions  which  are  formed  in  the  rivers,  to  whom 

they  belong,  509. 
Of  the  case  m  which  a  river  or  creek  carries  away,  by  a  sudden  eruption,  a 

considerable  tract  of  land,  511. 
Of  the  islands  and  sand  bars  which  are  formed  in  the  beds  of  navigable  rivers 

or  streams,  to  whom  they  belong,  and  how  they  are  divided,  from  512  to 

515,  61b. 
Of  the  case  whe  e  a  river  or  creek  opens  itself  a  new  bed,  517,  618. 

BOADS, 

Are  of  two  kinds,  public  and  private,  704* 
Of  public  roads,  7U5,  707,  708. 
Of  private  roads,  706. 
Vide  Passage, 

BOOP. 

Jfanner  of  carrying  off  lain  from  the  roo(  698i 

BX7NNING  WATER 

Of  the  use  which  he  whose  estate  borders  on  numing  water,  may  make  of  it 
for  the  purpose  of  watering  his  estate,  661. 

BUBAL  BEBV1TUDE3. 

What  is  meant  by  rural  servitudes,  710. 

Of  the  several  kinds  ol  nixai  serrituoes,  721« 
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SALB.- 

Of  the  nature  and  orm  of  the  contract  of  sale,  from  2438  to  2444. 

Of  the  persons  capable  ot  buying  and  selling,  fiom  2446  to  2447. 

Of  things  which  may  be  sold,  from  2448  to  2455. 

How  the  contract  of  sale  is  to  be  performed,  Irom  2456  to  2466. 

At  whose  risk  is  the  thing  sold  after  the  sale  is  complete,  frcm  2467  to  2473^ 

Of  tbe  obhgations  of  the  seller,  from  2474  to  2476. 

Vide  Seller, 
Of  the  tradition  or  deliyery  of  the  thing  sold,  from  2477  to  2499. 

Vide  Delivery, 
Of  the  warranty  in  case  of  eviction  of  the  thing  sold,  from  2500  to  2519. 

Vide  Eviction. 
Of  the  vices  ol  the  thing  sold  which  give  occasion  to  the  redhibitory  action, 

from  2520  to  2540. 

Vide  Redhibitory  Action  and  Bedhihitory  Vices, 
Of  the  vices  of  a  thing  sold,  which  occasion  a  reduction  of  the  price,  from 

2541  to  2544. 
Of  the  vices  of  the  thing  sold,  which  the  seller  has  concealed  from  the  bnyo^ 

from  2545  to  2548. 
Of  the  obligations  of  the  buyer,  fr  m  2549  to  2565. 

Vide  Buyer, 
Of  the  nuUiiy  and  rescissi'^  n  of  the  sa'e,  2566. 
Of  the  power  or  right  of  redemption,  from  2567  to  2588. 

Vide  Bedemplion. 
Of  the  rescission  of  sales  on  account  of  lesion,  from  2589  to  2600. 

Vide  Lesion^  Rescission, 
Of  sale§  by  auction  or  public  sales,  from  2601  to  2615 
Of  judicial  sales,  2616,  2517. 
Of  sales  on  seizure,  from  2618  to  2621. 

Of  the  judicial  sales  of  the  property  of  successions,  from  2622  to  2625. 
Of  the  compulsory  transfer  of  property,  from  2626  to  '^641. 

Vide  Compulsory  Transfer, 
Of  the  assignment  or  transfer  of  debts  or  other  incorporeal  rights,  from  2642 

to  2654. 

Vide  Assignment 
Of  the  giving  in  payment,  from  2655  to  2659. 

Vide  Giving  in  Payment, 
Sale  of  the  property  of  vacant  estates,  how  made,  from  1162  to  1178. 

SEA. 

The  sea  and  its  shores  are  among  things  which  are  common  for  tiie  use  of 

everybody,  450. 
What  18  meant  by  seashore,  and  what  results  from  its  public  use,  451,  452. 

SEAL& 

What  is  meant  by  seals  in  matters  of  succession,  1075. 

When  seals  must  be  affixed,  and  by  whom,  from  1076  to  1079. 

Who  is  bound  to  give  no.ice  of  the  death  of  a  person  whose  heirs  are  not 

all  in  the  place,  1080,  1081 . 
In  what  manner  seals  must  be  affixed,  and  of  the  duties  of  the  judge  or 

justice  affixing  the  same,  from  1082  to  1087. 
Of  the  guardian  wnom  the  judge  or  justice  must  appoint  to  take  care  of  the 

seals,  1086. 
Of  the  manner  in  which  the  seals  must  be  taken  ofif,  from  1089  to  1093. 
How  these,  who  maliciously  break  or  alter  seals,  are  liable  in  damages^  1094, 

SEAMEN. 

Of  their  privilege  for  thefr  wages  en  the  price  of  ships  and  other  veeaela; 

3237. 
Their  claim  with  respect  to  said  wages  is  prescribed  by  one  year,  3534|  3536. 


GENEEAL  INDEX. 

SECX)ND  MABBIAGES. 

The  wife  shall  not  be  at  liberty  to  contract  another  marriage,  tintil  ten  months 

after  the  dissolution  of  the  preceding  meimage,  137* 
Donations  by  those  who  contract  a  second  or  subsequent  marriage,  are 

restricted  within  certain  limits,  Ixom  1752  to  1755. 

SECURITY. 

Of  the  security  to  be  given  by  the  curator  of  absentees,  49;  by  (he  heirs 
who  are  sent  into  provisional  possession  of  the  estate  of  an  absentee,  65; 
by  the  tutors  of  minors,  from  318  to  320;  by  the  usufr^iCtuary,  from  568  to 
560,  and  from  562  to  564;  by  the  administrator  appointed  to  the  estate  the 
heir  of  which  has  taktn  the  benefit  of  inventory,  iU48;  by  the  curators  to 
vacant  estate^  and  to  abstnt  beirs,  from  1126  to  1132. 

The  testamentary  executor  is  not  bound  to  give  security,  except  when  he  is 
appointed  by  the  judge,  1077, 1679. 

In  whdt  case  a  person  may  be  bound  to  give  a  new  security  in  place  of  a 
former  one  who  has  failed  or  become  insufficient,  2055,  2056. 

Of  the  effects  of  suretyship  between  the  creditors  and  the  surety,  from  3045 
to  3051. 

Of  the  effects  of  suretyship  between  the  debtor  and  the  surety,  from  3052  to 
3057. 

Of  ttie  effects  of  suretyship  between  the  sureties,  3058. 

SEIZIN. 

A  succession  is  acquired  by  the  lawful  heir  immediately  after  the  death  of  the 
person  to  whom  he  succeed;  effects  of  such  seizin,  from  u40  to  948. 

The  same  rule  applies  to  testamentary  heirs  or  universal  legatees,  940,  1609; 
but  not  to  particular  legatee,  cr  legatees  under  an  universal  title,  940,  1613, 
1623;  nor  to  natural  chiLo'en  or  to  the  surviving  husband  or  wife,  949. 

Of  the  seizin  of  the  testameutary  executor,  1659,  1660. 

The  heirs  can  at  any  time  take  the  seizin  from  the  testamentary  executor, 
under  what  condition,  lb71. 

SEIZUBK 

How  sales  on  seizure  are  made,  and  by  whom.  2618. 
Such  sales  do  not  give  rise  to  the  redhibitory  action,  2619. 
Of  the  effects  of  buch  sales,  aud  the  recourse  which  the  purchaser  may  have 
in  case  of  eviction,  2bzO,  2621. 

pKliTtEiBa 

Of  the  obligations  of  the  reller,  from  2474  to  2476. 

Of  the  tradition  or  delivery  of  the  thing  sold,  from  2477  to  2499. 

Vide  JJdivery, 
Of  the  warranty  in  case  of  eviction  of  the  thing  sold,  from  2500  to  2519. 

Vide  LvidiorL 
Of  the  warranty  on  account  of  redhibitory  vices,  from  2520  to  2548. 

Vide  BedhibUUm,  RedhWUory  Vices.  i 


SEPARATE  PROPERTY. 
Of  what  it  consists,  2334. 

SEPARATION  FROM  BED  AND  BOARD. 

Of  the  causes  of  separation  fh)m  bed  and  board,  138,  139.     ** 

Of  the  proceedings  for  separation  from  bed  and  board,  fro-u  140  to  145. 

O  the  provisionsd  psoceedmgs  to  which  a  suit  for  separation  may  give  occa- 
sion, from  146  to  151. 

Of  objections  to  the  action  of  separation  from  bed  and  board,  from  152 
to  154. 

Of  the  effects  of  separation  from  bed  and  board,  from  155  to  161. 
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BKPABATION  OP  GOODS  OB.PBOPEBTY. 

Of  the  clatise  of  separation  of  property  contained  in  the  marriage  oontzaot^ 
2392  to  2396. 

Effects  of  that  clause,  i^m  2393  to  239f>. 

Of  the  separation  of  property  prayed  for  by  the  wii'e  during  marriage,  from 
2425  to  2437. 

Of  the  causes  for  which  such  separation  may  be  prayed  for,  and  of  the  pro- 
ceedings thereon,  from  2425  to  2429. 

£flSects  of  the  separation  of  property,  from  2430  to  24  ^2,  and  2436. 

Of  the  rights  of  the  creditors  of  the  husband  or  wife  with  respect  to  separation 
of  property,  2433,  2434. 

How  the  wile  is  bound  to  contribute  to  the  household  expenses,  and  to  those 
of  the  educat  on  of  her  children,  after  having  obtained  her  separation  of 
property,  2535. 

SEPiiKATION  OP  PATRIMONY. 

The  creditors  of  a  deceased  person  have  a  right  to  claim  the  separation  of  thd 

patrimony  or  estate  of  the  deceased  Irom  that  of  the  heir,  1421,  1444,  1447, 

1448,  and  irom  1451  to  1453;  what  is  called  the  separation  of  patrimony, 

1444. 
What  are  the  object  and  effects  of  that  separation,  1445,  1446. 
"What  other  persons  besides  the  creditors  may  demand  such  separation,  144S; 

1450. 
In  what  manner  and  within  what  time  such  a  demand  must  be  made,  froa 

1451  to  1458. 
The  creditors  of  the  heir  have  also  the  right  of  demanding  the  separation  of 

the  estate  of  the  heir  from  that  of  the  succession,  1459. 
Of  the  manner  in  which  the  creditors  who  have  demanded  such  sepaimtioo 

must  be  paid,  from  1460  to  1464. 

SEQUESTRATION 

Is  either  conventional  or  ordered  by  the  judge,  2972. 
Conventional  sequestration  defined^  2973. 
Rules  relative  thereto,  from  2974  to  2978. 
Of  the  duties  of  the  sequestrator,  2977,  2978. 
Jndlc  al  sequestrat  on  or  deposit  defined,  2979. 

What  obligations  are  created  by  such  sequestration,  2930;  and  to  whom  tiie 
judicial  sequestration  is  confided,  2981. 

SERVANTS. 

Of  n  aster  and  servant,  from  162  to  177. 

There  is  one  class  of  servants,  the  free  servants,  1G9. 

Of  free  servants,  from  163  to  177. 

How  many  kinds  there  are,  164. 

How  thev  may  engage  themselves  or  bo  engaged,  and  ot  the  form  and  ofliMi 

of  such  contract,  from  165  to  170. 
In  what  cases  such  contract  may  be  rescinded  or  di«sof  t  »!,  171,  172. 
Of  the  power  of  the  master  upon  tiis  indented  servant  vi  appi entice,  173L 
Of  the  hiring  of  servants  and  workmen,  from  2746  to  2«  -50. 
Servants  have  a  privilege  for  their  wages,  and  of  the  extent  of  that  priTiknflL 

319 J,  3206,  3207.  ^^ 

Who  are  those  who  are  considered  as  servant  *  or  domestics.  3205. 
Their  actions  for  their  wages  are  pi  escribed  by  one  year,  3554. 

Vide  Apprenticet  Master, 

SERVITUDES  OP  LAND. 

General  principles,  irom  646  to  659. 

Of  servitudes  which  originate  from  the  natural  situation  of  ibe  plaoei 

660  to  663. 
Of  servitudes  imposed  by  law,  from  664  to  674. 
Of  walls,  fionoeB  and  ditches  in  common,  from  675  to  |{91# 
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gBEVITUDES  OP  LAND— Continned. 

Of  the  distance  of  the  intermediaiy  works  required  for  erecting  btuldings, 

from  692  to  695b 
Of  the  right  of  lights  and  of  yiew  on  the  property  of  a  neighbor,  696,  697. 
Ot  the  manner  of  carrying  off  rain  Irom  tbe  roof,  698. 
Of  the  right  of  passage  and  of  way,  irom  699  to  708. 
Of  conventional  or  voluntary  servitades,  irom  7^9  to  822. 
Of  the  several  kinds  ot  conventional  or  voluntary  servitudes,  from  709  ta 

72a 
How  servitudes  are  established,  729  to  758. 
How  servitudes  are  acquired,  from  759  to  771. 
Of  the  rights  of  the  pro^  rietor  of  the  estate  lo  which  the  servitude  is  due 

from  772  to  782. 
How  servitudes  are  extinguished,  from  783  to  822. 
Continuous  and  apparent  servitudes  are  acquired  by  prescription,  how,  8504^ 

SEVERAL  OBLIGATIONS. 

Where  there  are  more  than  one  obligor  or  obligee,  the  obligation  may  bo 

several  or  joint,  or  in  solidoi  2077. 
How  several  obligations  are  produced,  2078,  2079. 

SEX. 

What  differences  the  laws  have  established  between  men  and  women,  on 

account  of  the  differenc  *  of  sexes,  2i.  25. 
In  matter  oi  legal  successions,  no  diilerencu  of  sex  is  known,  893. 

SHERIFFa 

Their  actions  for  the  payment  pf  their  fees  are  prescribed  by  three  years^ 
8538. 

8HIPHASTEBS. 

Of  their  privilege  for  their  wages  or  salaries,  on  the  last  voyage,  2755,  S237* 

Of  the  privilege  of  the  shipmaster  or  captain  for  i  is  freight  324 ). 

Their  actions  for  their  freight  and  salaries  are  prescribed  by  one  year,  8534. 

SHIPS. 

Of  the  privilege  which  may  exist  on  ships  and  merchandise,  from  3237  to 

3248. 
Ships  and  vessels  are  susceptible  of  being  mortgaged,  3289. 
Of  the  privilege  for  the  supply  of  wood,  and  other  things  necessary  for  the 

construction,  equipment  and  provisioning  of  ships  and  other  vessels,  3237, 
How  the  action  for  such  supply  is  prescribed  by  one  year,  3534. 

SIGNATURE. 

The  person  against  whom  an  act  under  private  siniature  is  produced  is 

obbged  formally  to  avow  or  disavow  his  signature,  2244. 
If  the  party  disavow  his  signature,  it  must  be  proved  by  witnesses  or  com- 

Jtarison,  2245. 
es  or  exchanges  of  real  property,  by  instrument  made  under  private  signa- 
ture, are  valia  i^ainst  bona  fide  purchasers  and  creditors,  only  from  the 
day  they  are  registered,  2246. 

SIGNIFICATION. 

Of  the  signification  of  sundry  terms  of  law  employed  in  the  Oode,  3556,  from 
No.  1  to  32. 

SIMPLE  OBLIGATIONS. 

Of  simple  and  conditional  obligations,  from  2020  to  2047. 
A  simple  obligation  defined,  20:fi0. 
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SOLIDO,  IN. 

Vide  QredUars^  Dtbiors,  and  (MigoEtioTis,  in  sciida, 

SOLVENCY. 

What  it  is,  3556,  No.  26. 

SOUND  MIND. 

To  make  a  donation  either  inter  vivos  or  mortis  eausa,  one  mtist  be  of  soimd 

mind,  1475. 
So,  to  be  a  witness  in  oiyil  matters,  2281. 

STANDING  CROPS, 

Until  they  are  out  down,  are  considered  as  immovable,  465. 
Vide  FruUs. 

SUBMISSION. 

Submission  to  arbitration  defined,  3099. 

Ot  the  form  oi  that  agreement,  and  who  can  make  it,  3100,  3101. 

What  differences  may  be  submitted  to  arbitrators,  3102,  3103. 

The  power  of  arbitrators  is  limited  by  the  submission,  3104. 

If  the  submission  does  not  limit  any  time,  how  long  the  power  of  the  arbitra- 

t  rs  may  continue  in  force,  3105. 
It  is  usual  to  undergo  a  penalty  oi  a  certain  sum  of  money  in  the  submissioii, 

for  what  purpose,  3106. 
The  arbitrators  ought  to  give  their  award  within  the  time  limited  by  the 

submission,  3123. 
What  are  the  causes  which  put  an  end  to  the  submission,  and  to  the  power 

given  to  the  arbitiators,  3132.  * 

Vide  Arbitration,  Arbitrators, 

SUBROGATION. 

Vide  Fayment  wiUi  SubrogaUoru 

SUBSTITUTIONS 

Are  T  rohibited,  1520. 

What  dispositions  Shall  not  be  considered  as  making  a  snbstitation,  1521, 
1522. 

SUCCESSIONa 

The  property  of  things  is  acquired  by  inheritance,  either  legal  or  testament* 

ary,  by  obligutions,  or  by  the  operation  of  the  law,  870. 
Of  successions  in  general,  and  of  the  diflerent  sorts  of  successions  and  heix% 

from  871  to  885. 
Of  legal  successions,  general  rules,  from  886  to  893. 
Of  representation,  from  894  to  901. 
Vide  I{q>reaent€Uion. 

Of  successions  Mling  to  descendants,  902. 
Of  successions  falling  to  ascendants,  from  903  to  910. 
Of  the  succession  of  collaterals,  from  911  to  914. 
Of  irregular  successions,  from  915  to  933. 

How  natural  children  are  called  to  the  succession  of  their  natural  mother,  918b 
How  and  when  such  children  are  called  to  the  succession  of  their  natazBl 

&ther,  919. 
How  adulterous  or  incestuous  children  can  not  inherit  the  estates  of  their 

natural  fother  or  mother,  920,  921. 
To  whom  belongs  the  estate  cf  a  natural  child  deceased  without  posterity. 

922,  923. 
Of  the  security  to  be  given,  and  other  formalities  to  be  fhlfilled  bv  natonl 

children  called  to  the  succession  of  their  natoial  &ther  or  mother,  from 

925  to  928,  982. 


QBNEEAL  INDEX.  483 

SUGOI^SIOHS— Oontinued. 

How  and  when  the  sairiYing  hnsband  or  wife  inherit  the  estate  of  each  oihar, 
and  of  the  secoritj  to  be  given  and  fonnalities  to  be  folfilled  in  such  a  case, 
924,  and  from  930  to  932. 

In  what  manner  successions  are  opened,  from  934  to  949. 

Of  the  incapacity  and  nnworthiness  of  heint,  from  950  to  97£iw 

Of  the  acceptance  of  successions,  from  976  to  1013. 

Vide  Acceptance, 

Of  the  renunciation  of  successions,  from  1014  to  1031. 

Of  the  benefit  of  inventory  and  the  delays  for  deliberating,  from  1032  to  1070^ 

Of  the  acceptance  of  successions  by  creditors,  from  1071  to  1074. 

Vide  Benefit  of  Inventory^  Term  for  Ddiberaiing. 

Of  the  seals,  and  of  the  affixing  and  taking  ofif  the  same,  from  1075  to  1094. 

Vide  Seals. 

Of  the  administration  of  vacant  and  intestate  successions,  general  disposi- 
tions, from  1095  to  1100. 

Of  tbe  inventory  of  vacant  and  intestate  successions  subject  to  administra- 
tion, from  1101  to  1112. 

Of  the  a[)pointment  of  curators  to  successions,  and  of  the  security  to  ba 
given  by  them,  from  1113  to  1132. 

Of  the  dutit  s  and  powers  of  such  curators,  from  1133  to  1157. 

Of  the  causes  lor  which  such  curators  may  be  dismissed  or  superseded,  from 
1158  to  1161. 

Of  the  sale  of  the  effects,  and  of  the  settlement  of  the  successions  thus 
administered,  from  1162  to  1190. 

Of  the  account  to  be  rendered  by  the  curators,  and  the  commission  due  to 
them,  from  1191  to  1209. 

Of  the  appointment  of  counsel  to  absent  heirs,  and  of  their  duties,  from  1210 
to  1219. 

Of  the  nature  of  partition,  and  of  its  several  kinds,  from  1289  to  1306. 

Among  what  persons  partition  can  be  sued  for,  from  1307  to  1321, 

In  what  manner  the  judicial  partition  is  made,  horn  1322  to  1346. 

How  the  recorder  or  notary  is  bound  to  proceed  in  the  ju(Hcial  partition, 
from  1347  to  1381. 
Vide  FartUions. 

Of  collations,  what  collation  is,  and  by  whom  it  is  due,  from  1227  to  1241. 

To  whom  collation  is  due,  and  what  things  are  subject  to  it,  from  1242  to  1250» 

How  collations  are  made,  irom  1251  to  1288. 
Vide  OoUcUions. 

Of  the  payment  of  debts,  from  1415  to  1466, 
Vide  Debts. 

Of  the  warranty  of  partitions,  from  1384  to  1396. 

Of  the  rescission  of  partitions,  from  13h7  to  1414. 
Vide  Testamentary  Successions  or  Testamenis, 

SUCCESSOR. 

What  is  meant  by  successor,  3556,  No.  28. 

SUCH  Aa 

These  words  used  to  give  some  examples,  are  never  exdusiTe  of  other  casoi 
to  which  the  rule  may  apply,  3556»  No.  29.  j 

SUGGESTION. 
Vide  Captation, 

SUPERINTENDENT. 

Of  the  superintendent,  who  is  named  to  the  interdicted  insane  person,  in 
order  to  see  in  what  manner  he  is  treated,  and  report  to  the  judge,  424. 

SDPPLIES  OF  PROVISIONa 

The  claims  for  supplies  of  provisions  are  privileged,  how,  8191,  from  3208  to 

3213. 
Suoh  claims  are  prescribed  against  by  three  years,  3538. 

i 
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45UPPOET  (Bight  of). 

A  sort  of  urban  senitude,  711;  in  what  it  consists,  712. 

flUEETY. 

Vide  SecurUy. 

eURfiTYSHIP. 

Of  the  nature  and  extent  of  snietyship,  from  3035  to  3070. 

Who  may  be  surety  for  another,  and  rules  relatiye  to  that  contract,  from  3035 

to  3044. 
Of  the  effects  of  suretyship  between  the  creditor  and  the  surety,  from  3045 

to  3051. 
Of  the  effects  of  suretyship  between  the  debtor  and  the  surety,  from  3052  to 

3057. 
Of  the  effects  of  suretyship  between  the  sureties,  3058. 
Of  the  extinction  of  Riu^tyship,  from  3059  to  3063. 
Of  the  legal  and  judicial  smeties,  from  3064  to  3o70. 

8UBGE0NS. 

A  surgeon  can  not  derive  any  benefit  from,  a  donation  inier  vivos  or  morUs 

causa  made  to  him  by  a  person  whom  he  attended  in  his  last  sickness, 

excopt  in  certain  cases,  1489. 
Surgeons  have  a  privilege  for  the  charges  due  them  for  having  attended  a 

deceased  person  in  his  last  sickness,  3191,  <i202. 
The  actions  of  surgeons  for  their  charges,  are  prescribed  against  by  three 

years,  3538. 

SURVEYORS. 

Of  their  duties  when  they  are  called  to  fix  the  limits  of  two  contiguous  lands 
or  more,  from  833  to  8d7. 

SURVIVING  HUSBAND  AND  WIFE. 

In  what  case  the  surviving  husband  or  wife  inherit  the  estate  of  the  deceased, 
and  in  what  manner  he  or  she  must  be  put  in  possession  of  such  estate, 
924,  and  from  929  to  932. 

SURVIVORSHIP. 

Of  the  presumption  of  survivorship,  when  two  or  morepenons  havepenahed 
in  the  same  event,  from  936  to  939. 

SYNALLAGMATIC. 

Of  synallagmatic  or  bilateral  contracts,  1766. 

x: 

TTAcrr. 

What  is  meant  by  the  word  tacU  as  used  in  law,  3556,  No.  SO. 

TAXES. 

The  usufructuary  is  liable  to  pay  the  taxes  imposed  on  the  thing  subject  to 
the  usufruct,  578. 

TEACHERS  OR  PRECEPTORS, 

Are  answerable  for  the  damage  caused  by  their  scholars,  when,  2320. 

Of  the  privilege  of  the  teachers  who  receive  into  thefr  house  young  persons 

to  be  brought  up,  fed  and  instructed,  3212. 
The  claims  of  teachers  for  lessons  which  they  gave  by  the  month,  are  pie> 

scribed  by  one  year,  3534;  and  by  three  years  for  lessons  by  the  year  or 

quarter,  3538. 

TENDER  OF  PAYMENT. 

Of  tender  of  payment  and  consignment,  and  their  effect^  fi;om  2167  to  81C8. 
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TEBM. 

The  time  given  or  liinited  for  the  performanoe  of  an  obligation,  is  called 

term,  2048. 
Of  limited  and  unlimited  obligations  as  to  the  term  of  their  performances, 

from  2048  to  2061. 
Of  the  tetm  for  deliberating,  what  is  understood  thereby,  1033. 
What  is  to  be  done  by  the  heir  who  wishes  to  exyoy  the  term  for  deliberating, 

1034,  1035. 
"What  are  the  duties  of  the  judge,  when  the  heir  claims  a  term  to  deliberate, 

from  1038  to  1047. 
What  is  the  time  which  is  allowed  to  the  heir  to  deliberate  whether  he  will 

accept  or  reject  the  succession,  1050. 
During  the  term  for  deliberating,  no  ju«^gment  can  be  rendered  against  the 

heir:  what  may  be  done  in  the  mean  time  by  the  creditors,  1053. 
At  the  expiration  of  the  tenn  for  deliberating,  tiie  creditors  may  compel  the 

heir  to  decide  whether  he  accepts  or  rejects  the  succession,  how,  1055. 
Prescription  runs  during  the  term  for  deliberating,  35^7. 
Vide  Beneficiarg  Hdr,  £en^  of  Inveniory. 

TESTA]MENT, 

Defined,  1571. 

No  disposition  mortis  catisa  shall  be  henceforth  made  otherwise  than  by  last 

will  or  testament,  1570. 
A  testament  can  not  be  made  by  the  same  act,  by  two  or  more  persons,  1572. 
The  custom  of  willing  bv  testament  by  the  intervention  of  a  commissaiy  or 

attorney  in  fact,  is  abolished,  1573. 
-General  lules  on  the  form  of  testaments,  from  1574  to  1596. 
The  custom  of  making  verbal  testaments  is  abrogated,  1576. 
Of  the  several  kinds  of  testaments,  1574. 
How  nimcupative  testaments  must  be  made,  frt>m  1577  to  1583. 
How  the  mystic  or  secret  testament  must  be  made,  from  1584  to  1587. 
How  the  olographic  testament  must  be  made,  1588. 
Bules  applicable  to  all  testaments,  1575,  1583,  1589,  1590. 
Of  the  persons  who  are  absolutely  incapable  of  being  witnesses  to  a  testa- 
ment, 1591. 
Testaments  (the  mystic  only  excepted)  can  not  be  witnessed  by  those  who 

are  instituted  heirs  or  named  legatees  therein,  1592,  1593. 
What  is  understood  by  the  residence  of  the  witnesses  in  the  place  where  the 

testament  is  executed,  1594. 
The  formalities  to  which  testaments  are  subject  must  be  strictly  observed,  1595. 
How  testamests  made  in  foreign  countries,  or  in  the  other  States  of  the 

Union,  may  take  cfifect  here,  1596. 
Of  particular  rules  on  the  form  of  testaments  made  by  persons  employed  in 

armies  on  the  field,  or  in  a  military  expedition,  fiom  1597  to  ISOO. 
Of  testaments  made  at  sea,  frtim  1601  to  1604. 
Of  testamentary  dispositions,  1605. 
Of  universal  legacies,  from  1606  to  1611. 
Of  legacies  tmder  an  universal  title,  from  1612  to  1616. 
Of  disinherison,  from  1617  to  1624. 
Of  particular  legacies,  from  1625  to  1643. 

Of  the  opening  and  proof  of  testaments,  from  1644  to  1657,  and  1688, 1689. 
Of  testamentary  executors,  from  1658  to  1687. 

Of  the  revocation  of  testaments,  and  of  their  caducity,  from  1690  to  1711. 
General  rules  for  the  interpretation  of  legacies,  from  1712  to  1723. 
Tide  Disinherison,  legacies.  Mystic,  Nuncupative  and  Oloqraphlc  Testaments, 

Testamentary  EKecuiors, 

rTESTAMENTABY  DISPOSITIONS,  1605. 
Vide  Legacies, 

TESTAMENTARY  EXECTJTORa 

The  testator  may  name  one  or  more  testamentaiy  executors,  for  what  pur* 
pose,  1658. 
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TESTAMENTABY  EXECUTOltS— Contintied. 

The  testator  may  give  his  testamentary  executor  the  seizin  of  the  whole  or  ft 
part  of  his  saccession,  in  what  manner,  and  how  long  such  seizin  lasti^ 
1659,  1660,  1671. 
Who  can  not  be  testamentary  executors,  1663  to  1665. 
How  a  married  woman  may  be  a  testamentary  executor,  1664. 
Of  the  duties  of  the  testeunentary  executor,  and  of  the  account  he  is  bound 
to  render  of  his  administration,  from  1666  to  1670. 
j  The  testamentary  executor  is  not  bound  to  accept  the  executorship;  nor  to 

give  security  when  he  does  accept  it,  1677. 
!  In  what  case  the  judge  may  appomt  a  testamentary  executor,  and  how,  1679. 

>  QThe  powers  of  the  testamentary  executor  do  Dot  go  to  his  heirs,  1680. 

"When  there  are  several  testam  ntary  executors  who  have  accepted,  in  what 
I  manner  ^ey  may  act,  and  how  they  are  bound  in  solido,  1681. 

Of  the  expenses  made  by  the  executor  which  must  be  defrayed  out  of  the 
succession,  and  of  the  commission  allowed  to  him,  from  1682  to  1687. 

TESTIMONIAL  OR  ORAL  PROOF. 

The  sale  or  transfer  of  immovable  property  can  not  be  proved  by  ond 

testimony,  except  in  certain  cases,  2275. 
No  parol  evidence  can  be  admitted  against  or  beyond  what  is  contained  in 
the  acts,  2276,  2278. 
I"  How  agreements  relative  to  personal  property  may  be  proved  by  oral  en* 

dence,  2277. 
U  Of  the  oral  evidence  which  is  admitted  in  cases  where  a  written  instroment 

^  has  been  lost  or  destroyed,  2279,  2280. 

Who  are  the  competent  witnesses  who  may  be  admitted  in  dvil  matters^ 
I  from  2281  to  2283. 

Vide  Witness, 

THING  ADJUDGED. 

A  legal  presumption  results  from  the  authority  of  the  thing  adjudged,  2285L 

THINGS. 

Of  the  division  of  things,  from  448  to  480. 

Of  things  which  are  for  the  common  use  of  eveiy  body,  from  450  to  452. 

Of  public  things,  from  444  to  446. 

Of  things  holy,  sacred  and  religious,  456. 

Of  things  which  belong  in  common  to  the  inhabi^mts  of  dtieB  ox  other 
places,  458. 

Of  private  estates,  459. 

Of  corporeal  and  incorporeal  things,  460« 

Of  immovables,  from  462  to  471. 

Vide  Immovables, 

Of  movables,  Irom  472  to  480. 

Vide  Movables, 
.  Of  things  on  estates  considered  in  their  relation  to  those  who  poaseas  them, 

/  from  481  to  487. 


THIRD  PERSONS. 

What  is  meant  by  third  persons,  3556,  No.  32. 


THIRD  POSSESSORS.  J 

Of  the  effect  of  mortgages  against  third  possessors^  and  of  the  hjpotheoan 
action,  from  3399  to  3410. 


THREATS. 

Vide  Vkknce, 

TITLE. 

Vide«/ii«<  m$. 
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TRADITION. 

^de  Delivery. 

TRANSACTION  OR  COMPROMISE, 

Defined,  and  its  form.  3071. 

Who  is  and  who  is  not  capable  of  making  a  compromise,  3072. 

What  differences  are  deemed  to  be  regulated  by  the  compromise,  3073,  3074. 

Of  the  penalty  which  may  be  added  to  the  compromise  in  order  to  enforce  its 

execution,  3075. 
Ol  the  effect  of  a  compromise,  from  3076  to  3078. 
A  compromise  can  not  be  rescinded  on  account  of  error  in  law,  or  of  lesion, 

3078. 
For  what  other  causes  compromises  may  be  annulled  or  not,  from  3079  to 

3083. 

TRANSFER. 

Vide  AssUjntnenL 

TREASURE. 

The  usufructuary  has  no  right  to  the  treasure  which  mav  be  discovered  in  the 
land  ut  which  he  has  the  usufruct,  tmless  he  himself  has  discovered  it,  553. 

Of  tlie  right  of  him  who  finds  a  treasure  in  his  own  land,  or  on  land  belongs 
ing  to  nobody  or  to  other  persons,  3423. 

TREBELLIANIC  PORTION. 

The  instituted  heir  has  no  longer  any  right  to  the  trebellianic  portion,  1520. 

TREES. 

Standing  trees,  and  their  fruits  not  gathered,  are  considered  as  immoYable; 
when  cut  down  they  are  movable,  4(J5. 

The  usufructuary  may  cut  trees  on  the  land  of  which  he  has  the  usufruct,  for 
the  amelioration  and  cultivation  of,  the  land,  551. 

No  proprietor  in  the  cities  can  pltnt  trees  on  the  boundary  line  which  sepa- 
rates his  estate  from  that  of  his  neighbor,  691. 

If  the  neighbor  suffers  any  damage  from  them,  he  may  oblige  the  owner  to 
have  them  torn  up,  or  the  branohoa  or  roots  of  ihem  cut  off,  how,  691. 

TUTOR. 

Of  the  duties  of  the  tutor  by  nature,  251. 

The  tutor  by  will  is  not  compelled  tj  accept  the  tutorship,  259. 

Ot  the  dative  tutor,  from  270  to  272,  311. 

Of  his  powers  and  funcdons,  314,  315. 

Who  are  the  persous  incapable  of  being  tutors,  302. 

Who  are  the  persons  who  are  excluded,  or  who  may  be  removed  from  tutor- 
ship, from  303  to  305. 

Oi'  the  administration  of  tutors  ia  general,  from,  336  to  362. 

A  tutor  must  take  care  of  the  person  of  the  minor,  aud  represent  him  in  all 
civil  acts,  337. 

He  must  administer  the  minor's  estate  as  a  prudent  administrator,  337. 

He  can  not  purchase,  lease  or  hire  the  property  of  the  minor,  b37. 

Of  the  oath  he  must  take,  334. 

Of  the  inventory  which  the  tutor  must  make,  and  of  the  surety  he  is  bound 
to  give,  from  316  to  333,  335. 

How  and  when  the  tutor  must  cause  the  movable  effects  of  the  minor  to  be 
sold,  338. 

In  wliat  case  the  immovables  of  the  minor  may  be  sold,  and  with  what  for- 
malities, from  339  to  3-15 . 

How  the  tutor  may  let  out  the  property  of  the  minor,  and  how  he  must 
invest  the  revenues  which  exceed  tne  expenses  of  his  ward,  346,  347. 

How  the  expenses  for  the  support  and  education  of  the  minor  ought  to  b^ 
regulated,  350. 
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TUTOR— ContinnecL 

Of  the  commission  allowed  to  the  tnt^r,  349. 

How  the  tutor  administors  the  aflairs  of  his  ward,  351. 

How  the  succesidous  which  have  fallen  to  his  ward  are  accepted,  352,  354. 

How  he  may  borrow  money,  purchaso  immovables  or  compromise  for  the 
minor,  1^'6, 

How  he  may  accept  bargains  an'^  donations  made  to  his  ward,  354. 

The  tat.ir  can  not  in  any  case  dispose  gratuitously  of  the  movable  or  immov- 
able property  of  thu  minor  or  any  part  thereof;  i*54. 

Of  the  account  he  is  bound  to  render,  from  356  to  36 1. 

Every  agreement  wade  between  the  tutor  and  the  minor  who  has  arrived  at 
the  age  of  majority,  is  mil,  unless  the  same  was  entered  into  after  the 
rendering  of  a  lull  account  ot  the  tutor's  administrAtion,  .H61. 

The  action  of  the  minor  against  his  tutor  respecting  the  acts  of  tutorship,  is 
prescribed  by  four  years,  3t)2. 
Vide  lutoTskip. 

TUTOBSHIP. 

Oeneral  dispositions  thereon,  from  246  to  249. 

There  are  lour  sorts  of  tutorships,  247. 

Of  tutorship  by  nature,  frc  m  25  i  to  256. 

O.  tutorship  by  will,  from  257  to  2i;2. 

Of  tutorship  by  the  effect  of  the  law,  Irom  263  to  269. 

Of  dative  tutorship,  from  270  to  27J. 

Ot  the  undrtutor,  from  273  to  280,  ;i06w 

Vide  Underiutor, 
Of  famil;^  meetings,  from  281  to  291. 

Vide  Family  Meetings. 
Ot  the  causes  which  dispense  or  excuse  from  the  tut  rship,  from  292  to  301. 

Vide  Catisfs 
Of  the  incapacity  for,  the  exclusion  from,  and  deprivation  of  tutorship,  ftom 

.802  to  305.  . 

Vide  RemovaL 
Of  the  administration  of  the  tutor,  from  336  to  362. 

Vide  Tutor,    Vide  tWaiors  of  Minors, 

XT. 

UMPIBE. 

Of  the  umpfre  who  is  appointed  in  case  the  arbitrators  can  not  agree,  from 
3116  to  3119. 

UNDERTAKER. 

Of  the  right  of  the  undertaker  or  workman  who  has  made,  at  the  instance  of 

the  usulructuary,  any  buildiog  or  work  or  improvement  on  the  property, 

and  who  is  unpaid  at  the  expiration  of  the  usufruct,  from  5!i6  to  5^8. 
An  undertaker  may  agree  either  to  furnish  his  work  and  industry  alone,  or  to 

famiuh  also  the  materials,  2757. 
If  the  work  be  destroyed  previous  to  its  being  delivered  to  the  owner,  on 

whom  falls  the  loss,  from  2759  to  2761. 
Of  the  responsibility  of  the  undertaker  or  workman,  if  the  work  fall  to  min, 

either  in  part  or  in  whol<^,  on  account  of  the  badness  of  the  workmanship, 

and  how  long  it  lasts,  2762. 
The  undertaker  or  other  workman,  who  has  agreed  to  make  a  building  by  the 

job  according  to  a  plot,  can  not  claim  an  increase  of  the  price  on  the  pies 

of  the  original  plot  having  been  changed  and  extended,  except  in  certain 

oases,  2763,  2764. 
How  the  proprietor  has  a  right  to  cancel  at  pleasure  the  bargain  he  has  made, 

even  wnen  the  work  has  already  been  commenced,  2765. 
Contracts  for  hiring  out  work  are  canceled  by  the  death  of  the  andertaker  or 

workman,  unless  the  proprietor  consent  that  the  work  be  continued,  2766. 
Obligations  of  the  proprietor  in  either  case,  2767. 
The  undertaker  is  responsible  for  the  deeds  of  the  persons  employed  by  bi^^ 

276». 
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UNDERTAKEB— Contanned. 

Of  the  liability  of  the  undertaker  in  case  he  fails  to  do  the  work  he  has  con- 
tracted for,  or  does  not  execaie  it  in  the  niamier  and  at  the  time  agreed  on, 
2769. 

Of  the  privilege  of  the  undertaker  for  the  payment  of  his  labor,  2772. 

Ox  the  recording  of  agreements  or  underia^mgti  for  work  when  they  exceed 
five  hundred  dollars,  27  7o. 
Vide  Plots  for  MaUdings,  Workmen, 

UNDERTENANT  OR  UNDERLESSEE. 

The  privilege  of  the  lessor  aftects  not  only  the  movables  of  the  lf»R«ee,  but 
those  of  the  underlessee  and  other  ouL^uUd.  whon  tucir  gOv^JjB  are  con- 
tamed  in  the  house  or  btore,  2707. 

UNDERTUTOR. 

In  every  tutorship  there  mu<»t  be  an  under'utor  app  ?nted  by  the  judge,  273. 
Of  the  duties  and  powers  oi  tne  uuioi. tutor,  iioux  274  to  279;  and  Yfh^ax 
they  are  at  an  end,  280. 

UNILATERAL  CONIRACT. 
Defined,  1765. 

UNIVERSAL  LEGACIES  OR  LEGATEES. 

Defined,  1606. 

In  what  cases  the  universal  legatee  is  bound  to  demand  the  deUvery  of  the 

estate  bequeathed  to  him,  trom  1607  to  1609. 
How  the  universal  legatee,  who  concurs  with  a  forced  heir,  must  contribute 

to  the  payment  oi  the  debts  of  the  succession,  1611. 

Vide  Legatees. 

UNIVERSAL  PARTNERSHIPa 

Ordinary  partnerships  are  divided  into  universal  and  particular  portnershipfl, 

2826. 
Universal  partnership  defined,  2829. 
Its  particular  rules,  from  2830  to  2834 

UNLIMITED  OBLIGATIONS. 

Of  limited  and  unlimited  obligations  as  to  the  time  of  their  performancei 
from  2048  to  2061. 

UNWORTHINBSS, 

Of  heirs,  of  the  heirs  who  are  called  unworthy,  964. 

Of  the  difference  between  being  unworthy  or  iuc.ipable  of  inheriting,  965. 

Who  are  the  persons  unworthy  of  inheriting,  966,  968. 

The  unworthmess  is  never  incurred  by  the  act  itself ;  it  must  be  pronounced 
by  thA  court  in  a  suit  instituted  for  that  purpose,  967 

Efiecta  of  the  judgment  by  which  the  heir  is  declared  unworthy  of  inheriting, 
from  969  to  973. 

Who  may  sue  in  order  to  canse  the  heir  to  be  declared  unworthy  of  inherit- 
ing. 9/4. 

Of  the  reconciliation  which  is  a  bar  to  that  action,  975> 

URBAN  SERVITUDES. 

Defined,  710. 

How  many  kinds  there  are  of  tiiem,  711* 

USAGE. 

Of  the  obligation  to  perform  as  incidents  to  a  contract,  all  that  is  required 

by  equity,  usage  and  law,  from  1963  to  1967. 
When  Uie  intent  of  the  parties  is  evident,  neither  equity  nor  usage  can  be 

resorted  to,  1963. 
What  is  trndeidtood  by  the  word' u^o^e  in  such  a  case,  1906. 
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USE. 

Bight  of  use  deflned,  626. 

The  right  of  use  and  habitation  is  established  and  extingoished  in  the 

manner  as  the  nsofrnct,  628,  631,  632,  636. 
Of  the  rights  of  the  person  having  the  use,  629,  630,  634,  and  from  636  to 
639. 
'  What  distinguishes  the  usufruct  of  a  property  from  the  use  of  it,  633. 
Of  the  duties  of  him  who  has  tha  use,  6i4,  64«>. 

USUFKUCT. 

Defined,  533. 

There  are  two  kinds  of  usufruct,  from  534  to  536. 

By  whom,  to  whom,  and  how  usulruct  may  be  established,  from  538  to  540, 

542,  543. 
Upon  what  things  UBnfruct  may  be  established,  541. 
Of  the  rightH  of  ihe  usufructuary,  from  5^4  to  556  ;  and  of  his  obligations, 

from  557  to  698. 
Of  the  obligations  of  th  >  owner,  from  599  to  605. 
How  usufruct  expires,  from  606  to  6^5. 

USUFBUCTUABY. 

The  father  a  id  mother  who  have  during  marriage,  the  en'ojrment  of  the 

estate  of  their  children,  are  liable  to  the  same  oblij^uiious  to  wMch  the 

usufructuaries  are  subjected,  224. 
Of  the  right  of  the  usufructuary,  Irom  544  to  556. 
All  kinds  of  fruits  natural,  cultivated  or  produced  during  the  existence  of 

the  usufruct,  belong  to  the  UHufructuary,  544,  547. 
What  is  under^too.l  by  natural,  cultivated  and  civil  fruits,  545,  546. 
If  the  us  ifiuct  includos   thiugs  which   can  not  be  uiied  without  being 

expanded  or  consumed,   the  usufructuary  may  dispose  of  them ;  under 

what  obligations,  549. 
What  is  the  nght  of  the  usufructuary,  if  the  usufruct  comprehends  things 

which  arc  gradually  impaired  by  wear  and  decay,  550. 
The  usufructuary  has  a  right  to  draw  all  the  profits  which  are  usually  pro- 
duced by  ttie  thing  subject  to  the  usufruct ;  in  what  manner,  651. 
He  has  the  light  to  tne  enjoyment  aad  proceeds  of  mines  and  quarries,  ss 

well  as  of  tne  increase  brought  bv  alluvion,  but  not  to  the  islands  formed 

in  a  stream  opposite  to  such  land,  552,  553. 
The  usufructuary  has  no  right  on  the  tn^asure  which  may  b  3  discovered  in 

the  land  of  which  he  has  the  usufruct,  unless  he  himself  has  discovered 

it,  653. 
The  usufructuary  enjoys  the  right  of  s  ^rvitude,  ways  o.-  other  due  to  the 

inheritance  ot  which  he  has  the  usuftuct,  554. 
He  may  lease  to  another,  or  even  sell  or  give  away  his  ri^ht ;  effects  of  such 

acts,  555. 
What  actions  the  usnlructuary  may  exercise,  556. 
Of  the  obligations  of  the  usufructuary,  from  557  to  598. 
Of  the  inventory  he  must  Jake,  and  of  the  security  he  is  bound  to  give,  and 

how  he  may  give  a  moitga.?e  in  lieu  of  such  security,  from  557  to  562. 
If  th€  usufructuary  does  not  give  security,  what  is  to  be  don ; ;  and  of  the 

effect  of  not  giving  s  curi^,  563,  564,  566. 
Of  tne  obligation  of  the  usufructuary,  and  of  his  responsibility,  565,  567, 

569,  570. 
The  usufructuary  may  make  necessary  an  I  useful  improveme  its  and  repairs 

of  the  thing,  but  he  can  nic  chaugo  its  condition,  568. 
What  repairs  the  usuiructuary  is  bound  to  moke,  from  571  to  577. 
Of  the  other  obligations  of  the  usufructuary,  from  578  to  585  ;  and  from  588 

to  593. 
How  the  usufructuary  under  an  universal  title  is  bound  to  contribute  to  the 

payment  of  the  debts  of  the  testator,  586,  587. 
At  the  expiration  of  the  usufruct,  the  usufructuary  has  no  right  to  claim  any 

compensation  for  the  improvements  he  has  made,  but  he  must  abandon 

them  to  the  owner,  except  certain  articles  which  he  may  take  away,  594. 

695. 
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USUFRUCTUABT— Contiimed. 

Of  the  action  of  the  nndeiiaker  who  made,  at  the  instance  of  the  nstifhictn- 
ary,  any  building  or  other  work  on  the  property,  and  who  is  unpaid  at  the 
expiration  of  the  usufract,  from  59t>  to  6U8. 
Vide  Usufnu** 

UTENSILS. 

The  utensils  necessary  for  wo  &mg  cotton  ana  otnor  manufactures  ore  immov- 
able, 46S. 
Vide  implements  of  Husbandry. 

V. 

VACANT  ESTATES. 

Of  the  administration  of  vacant  estates,  and  estates  of  which  the  heirs  are 
absent,  from  1095  to  1219. 

What  is  understood  by  a  vacant  estate,  1095. 

What  is  understood  by  a  succession  a6  intestcUOt  1096. 

By  whom  vacant  and  intestate  successions  are  managed,  1097,  1098. 

If  all  the  heirs  are  absent  and  minors,  there  is  no  occasion  ibr  Uie  appoint- 
ment of  a  cura'or  to  the  absent  heirs,  why,  1099. 

Of  ihe  curators  to  vacant  successions  and  to  absent  heiiB. 
Vide  Curators, 

VENDOR. 

Vide  Sale,  SdUr. 

VICES. 

V.de  BembUiony  RedhtbUory  Vices. 

VIEW. 

The  right  of  view  is  one  of  the  principal  kinds  of  urban  servitudes,  711« 
What  is  understood  by  view,  715. 
Servitudes  of  view  are  of  two  kinds,  716. 

VIOLENCE. 

Violence  and  threats  are  causes  wbich  invalidate  a  contract,  1819. 

Of  the  delect  of  consent  arising  from  violence  or  threats,  irom  1850  to  1859. 

What  is  the  nattire  of  the  violence  or  threats  necessary  to  invalidate  a  con- 
tract, from  1850  to  1853. 

The  mere  reverential  fear  of  a  relation  in  the  ascending  line  is  not  a  sufficient 
cause  to  invalidate  a  contract,  1854. 

Other  rules  respecting  the  nullity  of  contracts  on  account  of  violence  or 
threats,  from  1855  to  1859. 

General  provisions  applicable  to  error,  violence  and  f^ud  in  contracts,  1881, 
1882. 

TOYAGE. 

What  is  xmderstood  bv  the  vovage  of  a  ship  or  vessel,  3245. 

w. 

WAGES. 

The  wages  of  servants  are  privileged,  how,  3191,  3206,  3207. 
Of  the  privilege  of  the  master  and  crew  of  a  ship  or  vessel,  3237. 
In  what  order  the  wages  of  servants  and  seamen  are  paid,  3237,  3252. 
The  actions  for  wages  of  servants  and  seamen  are  prescribed  by  one  yc^» 
3534,3535. 

WALLS  IN  COMMON. 

Of  the  walls  in  common,  roles  relative  thereto  fh>m  675  to  685 
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WABEANTT. 

Of  the  warranty  in  matters  of  partition,  from  1384  to  139ft. 

Of  the  warranty  in  case  of  eviction  of  a  thing  sold,  from  2500  to  2519* 

Vide  Eviclion, 
Of  the  warranty  in  case  of  redhibitory  vices. 

Vide  hedhibUion,  Redhibitory  ^  ices. 

WASTE. 

Of  the  waste  committed  by  the  usufructuary  on  the  thing  subject  to  the 
usufruct,  021. 

WATEB. 

Of  the  right  of  the  owner  who<!e  estate  borders  on  r  nning  water,  or  throufi^ 
whose  estate  water  runs,  U61. 

WATEKING. 

The  right  of  watering  is  a  sort  of  rural  servitude,  721. 
In  what  it  consists,  7.5. 

WEARING  APPAREL. 
Vide  Lvnen  ixnd  Clothes. 

WELL. 

When  a  person  wishes  to  dig  a  well,  at  what  d'sfa^^ce  from  the  wall  held  in 
common  he  must  do  it,  and  in  what  manner,  bU2,  GJo. 

WIDOW. 

Vide  Wfe. 

WIFE. 

Of  husband  and  wife. 

Vide  Husband  and  Wife* 

Of  the  duties  of  the  wife,  120. 

How  she  must  be  authorized  by  her  husband,  or  in  case  of  his  refrisal  or 

absence,  by  the  judge,  from  121  to  134,  anil  1480,  1^86,  1787,  2358. 
The  wife  may  make  her  testament  without  the  authority  of  her  husband,  135. 
At  the  expira  ion  of  what  time  the  wife  m  y  be  at  liberty  to  contract  another 

marriage,  137. 
For  what  causes  the  wife  may  claim  Ler  separation  from  bed  and  board,  138, 

139. 
Vide  Separalion  from  Bed  and  Board. 

0  the  rights  of  the  wile  with  respect  to  the  tutorship  of  her  children 
Vide  Momer. 

Of  the  separate  property  of  the  wife,  233  >. 

In  what  cases  the  dotal  cfiects  may  be  alicnnted  by  the  wife  or  with  her  con- 
sent, from  2358  to  23C0. 

01  the  rights  of  the  wife  at  the  time  of  dissolution  of  the  marriage  with 
respect  to  dowr>%  from  2367  to  237o. 

Of  the  mortgage  and  privilege  of  the  wife  for  her  dowry,  2376,  2377,  3191, 

3215,  3254. 
Of  the  rights  of  the  wife  up^n  her  paraphernalia  or  extradotal  property, 

2384,  2387,  2388,  2390,  2:^91. 
The  wife  or  her  heirs  may  exonerate  themselves  from  the  debts  of  the  com* 

munity,  by  renouncing  such  community,  from  2410  to  2415,  and  2419,  2423. 
How  the  wile  may  lose  the  right  of  renouncing,  2412,  2417,  2418,  242a 
The  creditors  of  the  wife  may  attack  the  renunciation  which  she  or  her  heira 

have  made  with  a  view  to  defraud  them,  2421. 
If  the  dowrv  be  exposed  to  be  lost,  the  wife  may  sue  for  a  separation  of  goodi 

from  her  husbandy  and  in  what  manner,  2366,  and  from  2425  to  2437. 
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WILD  BEASTS  AND  BIRDS. 

What  beasts  are  considiTed  as  wild,  and  in  wbat  manner  their  property  if 
aoqoirei,  from  341d  to  3417, 

WlTNESSEa 

Who  may  be  a  witness  to  a  testament,  1591,  ]5')2,  1648. 
Who  is  a  oomnetent  witness  in  civil  matters,  2281,  22:)3. 

WOMEN. 

Of  the  essential  differences  which  the  law  has  established  between  men  and 

women,  25. 
Womf  n  can  not  be  appointed  to  any  public  office,  nor  perform  any  oiTil 

fanctions,  25. 
Women,  except  the  mother  and  grandmother,  can  not  be  appointed  tutors, 

302, 
Women  can  not  be  witnesses  to  a  testament,  1591. 

WORKMEN. 

Whrtt  action  the  workmen  who  have  been  employed  in  the  confitruction  of  a 
building,  or  other  works  undertaken  by  ihe  jub,  may  have  against  the  pro- 
prietor of  the  house  on  which  they  have  worked,  2770. 

The  workmen  and  persons  lumishin^  materials,  who  have  contracted  with 
the  undertaker,  have  no  action  against  the  owner,  but  they  may  cause  the 
moneys  due  to  the  undertaker  to  be  Hcized,  2773. 

Payments  made  by  the  proprietor  to  the  undertaker  by  anticipation,  are  con* 
sidered  with  regard  to  workmen,  and  to  those  who  have  furuished  materials, 
as  not  made,  2774. 

Workmen  employed  in  the  construction  or  repair  of  ships  and  vessels,  e^joy 
a  privilege  for  the  price  of  their  l^bor,  2777. 

The  actions  of  workmen  ibr  what  is  du«  to  them,  are  prescribed  by  one  year, 
3534. 

Vide  Undertaker. 

WORKS. 

Agreement**  or  undertaking  for  work  exceeding  five  hundred  doUars,  must 
he  reduced  to  writing,  and  registered  with  the  recorder  of  mortgages,  2775. 
For  the  undertakings  not  amounting  to  five  hundred  dollars,  2776. 
Woikmen  employed  in  the  construction  or  repair  of  ships  and  boats  enjoy  a 

{)rivilege,  wnntever  may  be  the  amount  of  their  interest ;  but  their  pnvi- 
ege  is  at  an  end  if  they  suffer  the  ship  to  dtpart  without  exerdsing  their 
claim,  2.77. 
Vide  xiTeto  Works^  ConslrudiOM^ 
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